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MEMOKANDUM. 
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Falckv.  Marsh... 680 


ERRORS  NOTED  IN  PREVIOUS  VOLUMEa 

Voi.  XXVIIL 
Page  688,  line  —7.    For  was,  read  was  not 

Vol.  81. 

Page  817,  line  15.    For  16  Wis.  264,  read  16  Wis.  247. 

Page  475,  line  22.    For  11  Wis.  84,  read  11  Wis.  85. 

Same  corrections  in  table  of  cases  cited,  to  which  also  add : 
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The  State  vs,  Ateiksov. 

April  le-^May  i,  1894. 

Arson:  Burning  of  dweUing  home:  Varianoe. 

The  burning  of  a  dwelling  house^  under  sec  4899  or  sec.  4400,  R  a,  and 
the  burning  of  a  building,  under  sea  4402,  are  separate  and  distinct 
ofifenses,  neither  including  the  other;  and  upon  an  information 
charging  the  burning  of  a  building  there  can  be  no  conviction  if  it 
was  a  dwelling  house  that  was  burned. 

EEPORTED  from  the  Circuit  Court  for  Dane  County. 

Arson.  Defendant  was  tried  upon  an  information  charg- 
ing him  with  feloniously  burning  "  a  certain  building,  to 
wit,  a  hotel  there  situate,"  etc.  The  undisputed  evidence 
showed  that  the  building  named  in  the  information  was  at 
the  time  of  the  fire  used  as  an  hotel,  and  continuously  occu- 
pied by  the  lessee,  his  wife  and  family  and  help,  as  a  dwell- 
ing. At  the  close  of  the  testimony  the  defendant  moved 
that  a  verdict  of  acquittal  be  directed,  which  was  refu-sed. 
A  verdict  of  guilty  being  rendered,  a  motion  for  a  new 
trial  was  made,  because  the  "  evidence  wholly  fails  ta  prove 
the  offense  charged  in  the  information,  and  proves  a  differ- 
ent offense,  if  any."  The  circuit  judge,  with  the  defend- 
ant's consent,  reports  the  foregoing  facts  to  thfe  court,  and 
submits  for  determination  two  questions:  FirU.  Should 
Vol.  88— 1 
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the  motion  for  a  new  trial  be  granted?  Second,  Should 
the  court  proceed  to  pronounce  sentence  upon  the  defend- 
ant pursuant  to  sec.  4402,  R.  S.? 

For  the  plaintiff  there  was  a  brief  by  the  Attorney  Genr 
eral  and  J,  M.  Clancey^  Assistant  Attorney  General,  and 
oral  argument  by  Mr.  Glaiicey.  They  cited  Clark  v,  State^ 
69  Wis.  203;  Selkirk  v.  Oobbj  13  Gray,  313;  Anderson,  Law 
Diet.  139;  Coram,  v.  Smithy  151  Mass.  491 ;  Comm.  v.  Hay- 
dm,  150  id.  332. 

For  the  defendant  there  were  briefs  by  Luse  cfe  WaU, 
and  oral  argument  by  L.  K.  Luse.  They  argued,  inter  alia, 
that  the  crimes  defined  by  sees.  4399, 4400,  4401,  4402,  were 
separate  and  distinct  offenses  and  not  different  degrees  of 
the  same  crime,  and  a  description  which  places  an  offense 
under  one  section  necessarily  excludes  it  from  the  opera- 
tion of  any  other  section.  Comin.  v.  Hay  den,  150  Mass. 
332 ;  People  v.  Handley,  93  Mich.  46 ;  Moore  v.  People,  47 
id.  639 ;  People  v.  Ccdderwood,  66  id.  92 ;  People  v.  Griffin, 
77  id.  585 ;  Fairchild  v.  People,  48  id.  31 ;  Williams  v.  State, 
46  Ga.  212;  Bravo  v.  State,  20  Tex.  App.  188;  Guynes  v. 
State,  25  id.  584;  Pedieu  v.  People,  22  N.  Y.  178;  Giskie  v. 
State,^  71  Wis.  612. 

WiNSLow,  J.  The  building  burned  was  proven  to  be  a 
dwelling  house,  therefore  the  legal  question  presented  is 
whether  the  offense  of  burning  a  dwelling  house  is  included 
within  the  provisions  of  sec.  4402,  R  S.  We  are  decidedly 
of  the  opinion  that  it  is  not  so  included. 

Four  sections  of  the  Revised  Statutes  define  and  pre- 
scribe punishment  for  all  felonious  burning  of  buildings, 
viz.,  sees.  4399,  4400,  4401,  and  4402.  They  are  manifestly 
intended  to  complement  each  other  and  form  an  harmoni- 
ous and  consistent  code  upon  the  subject.  They  must  be 
construed  together,  and  attention  must  be  paid  to  the 
whole  and  every  part  of  the  law,  its  subject  matter^  its 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1894.  3 

The  State  y&  Atkinson. 

effects  and  consequences,  its  reason  and  spirit,  and  the  ap- 
parent intention  to  be  derived  from  the  whole  law ;  and, 
farther,  the  several  provisions  must  be  construed  so  as  to 
make  all  parts  harmonize  if  possible.  Harrington  v.  Smithy 
28  Wis.  43;  Palms  v.  Shawano  Go.  61  Wis.  211. 

Bearing  this  rule  in  mind,  an  examination  of  the  sections 
above  mentioned  convinces  us  that  it  was  never  designed 
that  the  felonious  burning  of  a  dwelling  house  should  be 
prosecuted  and  punished  under  sec.  4402.  Sees.  4399  and 
4400  are  directed  specially  and  exclusively  against  felonious 
burnings  of  dwelling  houses.  They  are  manifestly  intended 
to  cover  all  offenses  of  this  nature  against  the  habitation  of 
men,  whether  in  the  night  time  or  in  the  day  time.  Sec. 
4399  covers  all  burnings  of  dwelling  houses  in  the  night 
time,  and  the  punishment  is  fixed  at  not  more  than  fourteen 
years^  nor  less  than  seven  years'  imprisonment,  except  that 
in  case  no  person  was  lawfully  in  the  building  at  the  time 
of  the  offense  the  minimum  imprisonment  may  be  three 
years.  Sec.  4400  covers  all  burnings  of  dwelling  houses  in 
the  day  time,  and  the  burning  of  any  building  in  the  day 
time  by  which  a  dwelling  is  burned  in  the  night  time;  and 
the  punishment  is  fixed  at  not  less  than  three  nor  more 
than  ten  years'  imprisonment.  Here  the  consideration  of 
offenses  against  the  dwelling  house  or  habitation  ceases. 
All  such  offenses  seem  to  have  been  considered  fully  cov- 
ered, and  attention  is  then  turned  in  sec.  4401  to  several 
classes  of  buildings  or  structures  which  are  not  dwelling 
houses,  but  still  are  of  considerable  importance.  These 
classes  are:  (1)  Public  buildings,  such  as  churches,  court- 
houses, colleges,  jails,  etc.;  (2)  steamboats  and  vessels; 
(3)  banking  houses,  stores,  warehouses,  and  factories;  (4) 
barns,  shops,  or  oflBces  within  the  curtilage  of  a  dwelling 
house  or  other  building  by  the  burning  of  which  any  build- 
ing named  in  the  section  is  destroyed.  Burnings  under 
this  section,  if  in  the  night  time,  are  punished  by  imprison- 
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ment  not  less  than  five  nor  more  than  fifteen  years,  and  if 
in  the  day  time  not  less  than  four  nor  more  than  eight 
years.  Then  comes  sec.  4402,  which  seems  very  plainly  to 
be  in  the  nature  of  a  catchall  to  cover  cases  not  previously 
covered.  It  provides  as  follows:  "Any  person  who  shall 
wilfully  and  maliciously  burn,  either  in  the  night  time  or 
day  time,  any  building  whatsoever  of  another,  or  of  which 
he  is  lessee  or  tenant,  other  than  is  mentioned  in  the  last 
preceding  section,  or  any  bridge,  lock,  dam,  or  flume,  shall 
be  punished  by  imprisonment  in  the  state  prison  not  more 
than  eight  years  nor  less  than  four  years." 

It  is  argued  on  behalf  of  the  state  that  this  last-named 
section  covers  by  its  terms  "  any  building  whatsoever  of 
another"  the  burning  of  which  is  not  punishable  under 
sec.  4401;  that  a  dwelling  house  is  a  building,  and  that  its 
burning  is  not  punishable  under  sec.  4401,  and  consequently 
it  is  included  within  the  terras  of  sec.  4402.  If  this  conten- 
tion be  well  founded,  we  have,  then,  two  sections  of  the 
statute  prescribing  different  punishments  for  the  same  of- 
fense. Confusion  is  at  once  introduced  into  the  law  of 
arson.  In  case  of  the  felonious  burning  of  an  occupied 
dwelling  house  in  the  night  time,  it  will  be  practically 
within  the  power  of  the  prosecuting  officer  to  say :  "Al- 
though the  statute  provides  a  minimum  imprisonment  of 
seven  years  for  such  an  offense,  with  a  possible  fifteen 
years,  I  will  prosecute  under  sec.  4402,  and  thus  render  it 
possible  that  the  imprisonment  may  be  four  years  only,  and 
cannot  be  more  than  eight  years."  Was  such  a  result  in- 
tended? When  the  legislature  so  carefully  defined  the  dif- 
ferent kinds  of  arson  as  to  dwellings  and  fixed  varying 
punishments  therefor,  can  it  be  possible  that  they  intended 
that  all  such  offenses  might  be  prosecuted  under  another 
section,  which  was  manifestly  framed  to  cover  possible 
omissions,  and  which  prescribes  a  different  penalty?  We 
cannot  think  so.    The  difference  between  the  offenses  is 
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not  one  of  degree,  but  they  are  distinct  and  separate  of- 
fenses. It  has  been  repeatedly  hekL  under  similar  statutes 
that  under  an  indictment  for  burning  a  dwelling  house  the 
proof  must  show  that  the  building  burned  was  a  dwelling 
house,  and  that  the  defendant  could  not  be  convicted  of 
burning  a  building  not  a  dwelling  house.  People  v.  ffand- 
ley,  93  Mich.  46;  Comm.  v.  Hayden,  150  Mass.  332.  The 
reason  given  is  that  the  two  offenses  are  separate  and  dis- 
tinct offenses.  The  description  of  what  was  burned  is 
essential  to  fix  the  identity  of  the  offense.  The  one  is  an 
offense  against  the  habitation  and  the  other  against  the  fee 
title.  If  the  two  offenses  are  different  and  distinct,  and  the 
description  of  the  building  essential  to  fix  the  separate 
identity  of  each,  it  is  difficult  to  see  why  the  converse  of 
the  rule  stated  in  the  cases  does  not  apply  here.  The  in- 
formation charges  the  burning  of  a  building  under  sec.  4402. 
The  evidence  shows  the  burning  of  a  dwelling  house,  which 
constitutes  a  different  and  distinct  offense.  One  offense 
has  been  charged,  and  a  different  offense  proven.  How  can 
the  conviction  be  maintained? 

It  was  said  in  Coram,  v.  Hayden  that  the  statutory  offense 
of  burning  a  dwelling  house  does  not  include  within  itself 
the  burning  of  a  building  which  is  not  a  dwelling  house. 
With  equal  truth  it  may  be  said  that  the  charge  of  burning 
a  building  does  not  necessarily  include  within  itself  the 
offense  of  burning  a  dwelling  house.  It  is  not  a  case  of  a 
higher  and  lesser  offense.  The  offense  charged  in  the  infor- 
mation does  not  include  the  elements  of  the  other,  nor  do 
the  averments  of  the  information  contain  any  sufficient 
charge  of  the  burning  of  a  dwelling  house.  KUkeUy  v, 
StatSj  43  Wis.  604;  State  v.  Tanta,  71  Wis.  669. 

An  opinion  contrary  to  the  view  we  have  taken  was  ex- 
pressed by  the  supreme  court  of  Massachusetts  in  Comm.  v. 
Smith,  151  Mass.  491.  Examination  of  the  case  shows  that 
this  question  was  not  involved  in  the  case.    The  question 


Digitized  by 


Google 


6  SUPKEME  COURT  OF  WISCONSIN.  [88 

The  State  vs.  AtkioBOD. 

there  was  whether  an  indictment  which  alleged  the  burn- 
ing of  "  a  certain  building,  to  wit,  a  house  of  one  Carter," 
charged  the  burning  of  "  a  dwelling  house,"  under  sec.  1  of 
the  Public  Statutes,  ch.  203,  or  the  burning  of  a  "  building," 
under  sec.  4  of  that  chapter.  The  statutes  are  similar  to 
our  own,  and  the  court  held  that  the  indictment  charged 
only  the  burning  of  a  building.  The  court  then  intimates 
that  an  indictment  charging  the  burning  of  a  '^  building" 
might  be  sustained  by  proof  of  the  burning  of  a  dwelling 
house,  and  it  is  said  that  it  is  no  defense  to  an  indictment 
that  the  facts  in  proof  show  that  the  defendant  committed 
an  oflfense  of  a  higher  degree  than  that  charged.  The  court 
here  seems  to  have  fallen  inadvertently  into  the  error  that 
the  two  offenses  differ  only  in  degree,  whereas  in  fact  they 
are  separate  and  distinct,  and  neither  included  within  the 
other. 

There  is  authority,  as  we  have  seen,  from  a  deservedly 
eminent  court,  for  the  position  taken  by  the  state.  The 
question  is  certainly  a  delicate  one,  and  one  upon  which 
good  lawyers  might  easily  differ  in  opinion;  but,  after 
what  we  believe  to  be  full  and  mature  consideration,  we 
have  reached  the  conclusions  hereinabove  expressed,  and 
believe  them  to  be  sound  law.  The  first  question  pro- 
pounded, namely.  Should  the  motion  for  a  new  trial  be 
granted?  must  be  answered  in  the  affirmative.  This  .ren- 
ders it  unnecessary  to  answer  the  second  question. 

By  the  Court, — ^It  is  so  ordered. 
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QiLLAJSCy  Appellant,  vs.  Thb  Board  of  Regents  of  Nobmal 
Schools,  Respondent. 

AprU  17 —  May  A  1S94. 

Normal  schools:  Poioer  of  regents  to  remove  teacher  **at  pleasure:'' 

Contracts, 

1.  The  power  to  remove  a  teacher  "at  pleasure^*^  given  to  the  board  of 

regents  of  normal  schools  by  subd.  8,  sea  404,  R  S.,  is  a  discretion- 
ary one,  and  Its  exercise  in  a  given  case  cannot  be  inquired  into  by 
the  courts. 

2.  The  statute  giving  such  power  of  removal  becomes  a  part  of  every 

contract  made  by  the  board  with  a  teacher  for  his  employment  in 
a  normal  school ;  and  the  board  can  make  no  by-law  or  contract 
by  which  such  power  is  bargained  away,  limited,  or  restricted. 

3.  When  by  the  exercise  of  such  power  the  contract  relation  between 

a  teacher  and  the  board  is  terminated,  and  he  has  received  notice 
thereof,  his  right  to  any  further  salary  or  compensation  is  also 
terminated. 

APPEAL  from  the  Circuit  Court  for  Dan^  County. 

The  facts  are  suflQciently  stated  in  the  opinion.  The 
plaintiff  appeals  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Williams  dk  Rob- 
insofhj  attorneys,  and  Geo.  W.  Bird,  of  counsel,  and  oral 
argument  by  O.  T.  Williams.  They  contended,  inter  alia^ 
that  the  board  had  the  right  to  make  any  contract  of  hir- 
ing with  a  teacher  that  it  saw  fit.  The  statute  gives  the 
greatest  discretion  in  this  regard,  and  does  not  direct  that 
contracts  shall  contain  a  condition  that  the  teacher  shall  be 
subject  to  removal  at  pleasure.  Nor  does  the  provision 
that  the  board  may  remove  at  pleasure  engraft  that  con- 
dition upon  every  contract.  It  simply  gives  the  board 
the  right  to  make  such  a  reservation  in  the  contract. 
Without  such  express  authority,  the  board  could  not  insert 
such  a  provision  in  any  contract  with  a  teacher.  Tripp  v. 
School  District,  60  Wis.  661.    A  te«w;her  is  not  a  public 
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officer,  bat  is  an  employee  of  the  board,  and  his  relation 
with  the  board  is  governed  entirely  by  the  contract  of  hir- 
ing, if  that  contraQt  is  a  legal  one.  He  cannot  be  legislated 
oat  of  office,  nor  can  his  salary  be  diminished,  nor  can  he 
be  removed  without  jast  cause,  during  the  term  of  the  con- 
tract, unless  there  is  an  express  stipulation  in  his  contract 
to  that  eflfect.    Butter  v.  EegentSy  32  Wis.  124. 

For  the  respondent  there  was  a  brief  by  R.  M.  Baahford 
and  T.  A.  PoUeya^  and  oral  argument  by  Mr,  Bashford, 
To  the  point  that,  the  power  of  summary  removal  vested 
in  the  board  being  discretionary,  the  manner  in  which  such 
power  was  exercised  cannot  be  inquired  into  by  the  courts, 
they  cited,  besides  cases  cited  in  the  opinion.  People  ex  rel, 
Stevenson  v.  HigginSj  15  111.  110;  Territory  v.  CoXy  6  Dak, 
501. 

Obton,  C.  J.  By  the  complaint  in  this  action  the  plaint- 
iff's claim  is  predicated  upon  a  contract  with  the  defend- 
ant board  for  his  services  as  a  teacher  in  the  normal  school 
in  the  city  of  Milwaukee,  and  as  a  conductor  of  institutes 
for  the  instruction  of  teachers  in  various  parts  of  the  state, 
for  the  school  year  commencing  on  the  1st  day  of  Septem- 
ber, 1891,  and  ending  on  the  24:th  day  of  June,  1892,  for 
the  sum  of  $2,000  per  school  year,  payable  in  monthly  in- 
stalments, as  teacher  in  said  normal  school,  and  for  $50 
per  week  and  all  traveling  expenses  as  such  conductor  of 
institutes.  The  plaintiff  entered  upon  the  performance  of 
said  contract  about  the  1st  day  of  September,  1891,  and 
continued  to  render  services  thereunder,  in  a  satisfactory 
manner,  up  to  the  18th  day  of  April,  1892,  when  he  was 
wrongfully  discharged  from  such  employment,  without 
cause  or  excuse.  The  plaintiff  has  been  ready  and  willing 
at  all  times  to  perform  all  the  conditions  and  requirements  • 
of  his  said  contract,  but  the  defendant  on  said  18th  day  of 
April,  1892,  refused  to  allow  him  to  do  so,  or  to  pay  him 
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therefor.  Plaintiff  demands  judgment  for  the  balance  of 
his  compensation  as  conductor  of  institutes,  and  for  the 
balance  of  his  salary  for  the  full  school  year  ending  the 
24th  day  of  June,  1892,  in  the  gross  sum  of  $791.68,  with 
interest  and  costs. 

The  answer  is,  in  effect,  as  follows :  The  defendant  board 
was  authorized  by  law  to  make  rules,  regulations,  and  by- 
laws for  the  government  and  management  of  normal 
schools;  to  employ  teachers  therein,  prescribe  their  duties, 
and  fix  their  salaries,  and  to  remove  any  teacher  so  em- 
ployed, at  pleasure.  The  state  superintendent  of  public 
instruction,  with  the  advice  and  consent  of  said  board,  was 
authorized  to  make  such  rules  and  regulations  as  they 
deemed  proper  for  the  government  of  said  institutes,  desig- 
nate the  counties  in  which  they  shall  be  held,  and  to  employ 
agents  to  perform  the  work  in  connection  therewith.  The 
board  had  adopted  a  rule,  which  was  in  force  September  1, 
1891,  requiring  all  persons  employed  in  the  normal  schools 
to  enter  into  a  written  contract  with  the  board  in  such 
form  as  the  board  may  prescribe.  At  the  date  aforesaid 
the  plaintiff  knew  that  said  board  had  used  a  form  of  such 
contract,  and  that  it  had  not  been  changed,  that  provided 
that  such  contract  might  be  terminated  by  either  party 
by  giving  the  other  party  thirty  days'  notice  thereof.  Any 
contract  made  between  the  plaintiff  and  the  board  was 
subject  to  said  terras  and  conditions  and  the  provisions  of 
law.  The  plaintiff  had  been  employed  as  teacher  in  said 
normal  school,  and  conductor,  up  to  the  aforesaid  date,  on 
said  terms  and  conditions,  and  at  a  salary  of  $2,000  per 
school  year,  payable  in  monthly  instalments,  and  $50  per 
week  and  traveling  expenses  as  conductor  of  institutes; 
and  he  continued  in  said  employment  for  the  school  year 
commencing  September  1,  1891,  and  ending  the  24th  day 
of  June,  1892,  on  the  same  terms  and  conditions.  During 
said  school  year,  and  prior  to  March  16,  1892,  there  was  a 
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contention  between  the  president  and  the  professors  and 
students  of  said  normal  school,  and  the  plaintiff  had  be- 
come so  involved  therein  as  to  impair  his  usefulness  as  a 
teacher  in  said  school.  The  board  therefore  deemed  it  ad- 
visable that  the  plaintiff  should  be  removed  from  his  posi- 
tion as  teacher  in  said  school,  and  at  a  meeting  of  said 
board,  held  in  conformity  to  law  on  the  16th  day  of  March, 
1892,  at  its  oflBce  at  Madison,  said  board  adopted  a  resolu- 
tion that  the  secretary  of  said  board  give  a  written  notice 
to  Prof.  S.  Y.  GUlan  that  his  services  as  a  teacher  in  the 
Milwaukee  Normal  School,  and  institute  conductor,  be  ter- 
minated at  the  end  of  thirty  days  thereafter,  and  that  his 
services  as  an  employee  of  the  board  end  in  thirty  days 
from  his  receipt  of  said  notice.  The  plaintiff  acknowledged 
the  receipt  of  said  notice  on  the  18th  day  of  March,  1892. 
The  services  of  the  plaintiff  as  such  teacher  and  conductor 
ended,  therefore,  on  the  18th  day  of  April,  1892,  and  said 
contract  of  employment  was  dissolved  and  terminated  at 
said  date,  and  since  then  the  plaintiff  has  not  been  an  em- 
ployee of  said  board.  The  board,  on  the  25th  day  of 
March,  1892,  paid  the  plaintiff  $150  on  the  pay  roll  of  that 
month,  and  on  or  before  15th  day  of  July  thereafter  the 
board  tendered  to  the  plaintiff  the  further  sum  of  $141.68, 
as  the  balance  of  his  compensation  as  teacher  and  con- 
ductor, and  for  expenses,  which  the  plaintiff  refused  to  re- 
ceive; and  the  board  has  tendered  the  plaintiff  the  sum  of 
$324.06  in  all,  including  costs,  and  has  paid  the  money  into 
court. 

For  this  last-named  sum  the  plaintiff  obtained  judgment. 
The  action  was  dismissed,  so  far  as  the  plaintiff  sought  to 
recover  any  salary  or  compensation  for  the  school  year 
subsequent  to  the  18th  day  of  April,  1892.  The  facts 
stated  in  the  answer,  and  the  amounts  tendered  the  plaint- 
iff, appear  to  leave  nothing  at  issue,  except  the  plaintiff's 
claim  of  $641  as  the  balance  of  his  salary  up  to  the  end  of 
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the  school  year, —  Jane  24, 1892.  That  question  depends 
upon  the  right  of  the  board  to  terminate  the  contract  on 
the  18th  day  of  April,  1892,  at  its  mere  pleasure  or  discre- 
tion, and  that  is  the  only  question  on  this  appeal. 

The  parties  do  not  differ,  so  far  as  the  contract  is  for  the 
school  year  at  the  salary  of  $2,000  per  year,  payable  in 
monthly  instalments.  The  court  does  not  find  that  the 
contract  between  the  plaintiff  and  the  board  gave  either 
party  the  right  to  terminate  it  on  thirty  days'  notice.  But 
the  court  seems  to  predicate  the  right  of  the  board  to  ter- 
minate the  contract  at  pleasure  entirely  on  the  statute, 
which  became  a  part  of  and  governs  it.  The  appellant 
ought  not  to  be  so  very  particular  and  critical  as  to  the 
legality  of  the  meeting  of  the  board  which  resolved  to 
notify  him  that  his  contract  was  terminated,  when  the  con- 
tract itself  had  its  inception  in  a  very  informal,  if  any,  ac- 
tion of  the  board ;  and  the  existence  of  any  special  contract 
for  the  year  commencing  September  1, 1891,  depends  upon 
mere  inference,  presumption,  or  implication  from  the  fact 
that  he  had  such  a  contract  the  year  before.  The  board 
met,  and  so  resolved,  and  its  secretary  served  the  notice  of 
it  upon  the  plaintiff.  That  was  sufficient  at  least  to  ternii- 
nate  such  a  questionable  special  contract.  If  there  was  a 
hiring  of  the  plaintiff  for  any  certain  time,  it  is  implied, 
rather  than  expressed. 

Sec.  404,  R  S.,  provides  that  "  the  said  board  shall  have 
the  government  and  control  of  all  the  normal  schools  and 
shall  have  power  to  api^oiut  a  principal  and  assistants  and 
such  other  teachers  and  officers,  and  to  employ  such  per- 
sons, as  may  be  required  for  each  of  said  schools;  to  fix  the 
salary  of  each  person  so  appointed  or  employed,  and  to 
prescribe  their  several  duties."  Subd.  2.  "  To  remove  at 
pleasure  any  principal,  assistant,  or  other  officer  or  person 
from  any  ofl^ce  or  employment  in  connection  with  any 
such  school."    Subd.  3.    This  statute  the  court  below  held. 
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and  the  learned  counsel  of  the  respondent  contends,  gave 
the  Board  of  RegenU  of  Normal  SchooU  the  power  to  re- 
move the  plaintiff  from  his  employment  as  a  teacher  of  the 
Milwaukee  Normal  School,  as  they  attempted  to  do,  April 
18, 1892.  The  learned  counsel  of  the  appellant  contends 
that  the  contract  under  which  the  plaintiff  was  employed 
contained  no  such  provision,  and  that  the  statute  does  not 
compel  the  board  to  remove  teachers  without  assigning 
any  cause,  and  that  one  of  the  by-laws  of  the  board  re- 
quires the  committee  to  make  formal  written  contracts 
with  teachers,  and  such  contracts  do  not  contain  any  such 
provision. 

This  power  was  wisely  given  to  the  board.  An  emer- 
gency might  arise  when  the  continuance  of  an  objection- 
able teacher,  even  for  a  day,  in  his  employment  might  be 
very  injurious  to  the  school.  The  trial  of  a  teacher  in  a 
normal  school  on  charges  of  misconduct,  with  its  delays 
and  publicity  and  the  excitement  it  would  produce  and  the 
feelings  it  would  engender,  would  be  very  injurious  to  the 
school;  and  it  would  most  likely  make  heated  partisans  of 
the  other  teachers  and  the  scholars  in  the  contest,  and 
the  evil  consequences  would  be  great,  if  not  endless.  There 
is  no  other  way  in  which  the  character  of  the  teacher  could 
be  saved,  except  by  silent  removal.  An  evil-disposed  and 
perverse  teacher  might  prefer  to  have  charges  against  him 
made  public,  and  to  rally  his  forces  of  teachers  and  scholars 
and  outside  friends,  and  have  a  fight  and  battle  with  the 
board,  no  matter  how  much  the  school  might  be  injured 
by  it.  It  is  at  least  doubtful  whether  the  board  could  set 
on  foot  a  trial  of  charges  against  a  teacher  of  a  normal 
school,  with  a  view  of  merely  removing  him.  It  would 
seem  to  defeat  the  wise  purpose  the  legislature  had  in  view 
in  giving  the  board  this  power  of  removal  at  pleasure.  The 
question  is  not  whether  the  board  is  bound  to  exercise  this 
power  in  all  cases,  but  whether,  in  case  they  do  remove  a 
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teacher  summarily,  the  courts  could  interfere  with  the  ex- 
ercise of  their  discretion  or  reverse  their  action. 

1.  This  power  of  summary  removal  of  a  teacher,  vested 
in  the  board  by  statute,  is  a  discretionary  power,  and  itg 
exercise  in  a  given  case  cannot  be  inquired  into  or  ques- 
tioned by  the  courts.  Attorney  Oeneral  ex  rel,  Taylor  v. 
Brovm^  1  Wis.  613 ;  State  ex  reL  Gill  v.  Waiertown^  9  Wis. 
264;  State  ex  rel.  Kennedy  v.  McOa/rry^  21  Wis.  496;  State 
ex  rel.  Danforth  v.  KueJm^  34  Wis.  229 ;  State  ex  rd.  Willis 
V.  Prince^  46  Wis.  610 ;  Queen  v.  Darlington  School^  6  Q.  B. 
682;  In  re  Hennen^  13  Pet.  230;  State  ex  rel.  AU'y  Oen.  v. 
Hawkins,  44  Ohio  St.  98. 

2.  This  statute  that  gives  the  board  the  power  of  re- 
moval of  all  teachers  at  pleasure  becomes  a  part  of  every 
contract  the  board  makes  with  a  teacher  for  his  employ- 
ment in  a  normal  school.  This  is  an  old  and  incontestable 
principle  of  the  law  of  contracts.  Bish.  Cont.  sec.  439,  and 
cases  cited.  In  Head  v.  University,  19  Wall.  530,  the  court 
said,  in  relation  to  the  employment  of  a  professor  in  the 
Missouri  University :  "  That  he  and  his  office  and  contract 
were  subject  to  the  laws  in  existence  at  the  time  of  making 
it  was  suflBciently  evident,  without  any  declaration  on  the 
point." 

3.  The  board  of  regents  could  make  no  by-law  or  con- 
tract by  which  this  power  could  be  bargained  away,  lim- 
ited, or  restricted.  Lauenstein  v.  Fond  du  Lac,  28  Wis. 
336;  Beach,  Pub.  Corp.  sees.  268, 269,  471 ;  Dill.  Mun.  Corp. 
sees.  96,  97;  Brimmer  v.  Boston,  102  Mass.  19;  Boylston 
Moflrket  Asin  v.  Boston,  113  Mass.  628 ;  Queen  v.  Darling- 
ton School,  6  Q.  B.  682.  This  last  case  is  much  in  point. 
The  letters  patent  gave  the  governors  of  the  Darlington 
School,  established  by  a  charter  of  Queen  Elizabeth,  the 
power  to  remove  a  teacher  or  school  master  "  according  to 
their  sound  disoretion.^^  The  case  was  of  a  mandamus  to 
restore  a  teacher  who  had  been  removed  without  charges. 
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The  governors  had  made  a  by-law  by  which  teachers  were 
to  be  removed  on  charges,  and  the  teacher  to  be  heard  in 
his  defense.  Lord  Denmak  held  that  "  the  discretionary 
power  given  by  the  letters  patent  was  fatal  to  the  validity 
of  the  by-law."  That  "  the  governors,  when  they  under- 
took to  govern  the  school  in  the  manner  required  by  the 
charter,  accepted  a  larger  trust  and  a  wider  duty.  They 
are  bound  to  remove  a  master  who,  according  to  their 
sound  discretion^  they  think  unfit  for  the  place.  The  power 
of  the  governors  to  remove  justifies  their  doing  so,  and  it 
is  not  to  be  restricted  by  any  opinion  we  may  have  of  the 
reasons  on  which  they  might  have  been  induced  to  exert 
it."  The  doctrine  of  that  case  has  never  been  repudiated 
or  questioned.  It  is  sound  in  reason  as  well  as  in  law. 
'When  such  a  discretionary  power  has  been  exercised,  it 
can  no  more  be  questioned  than  the  statute  itself. 

4.  After  the  plaintiff  had  been  removed,  and  the  con- 
tract relation  between  himself  and  the  board  terminated, 
and  notice  thereof  received  by  him,  his  right  to  any  further 
salary  or  compensation,  as  a  matter  of  course,  is  also  termi- 
nated. Beach,  Pub.  Corp.  sec.  168  et  seq.;  Eckloff  v.  Dis- 
trict of  Columbia^  135  U.  S.  240;  Lcmgdon  v.  New  Yorhy92 
N.  T.  427;  Gillsspie  v.  Nexo  Torhj  6  Daly,  286;  Gregory  v. 
New  York,  113  N.  Y.  416.  The  contract  of  the  plaintiff 
with  the  board  was  not  for  any  certain  time,  but  to  con- 
tinue only  so  long  as  the  board  may  not  exercise  this  stat- 
utory power  of  removal.  The  statute  became  a  condition 
of  his  contract,  as  much  as  if  it  was  written  in  it,  that  the 
board  might  remove  him  at  pleasure.  He  accepted  the 
employment  with  knowledge  of  the  law  on  this  condition 
of  his  contract,  and  he  has  no  reason  to  complain  of  it. 

These  principles  appear  to  be  unquestionable.  The 
learned  counsel  has  cited  no  case  in  contradiction  of  them. 
The  cases  he  cites  are  those  in  which  no  notice  of  the  ter- 
mination of  the  employment  had  been  given.    In  Butler  v. 
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Regents^  32  Wis.  124,  the  regents  did  not  exercise  the  power 
of  removal,  and  ^here  was  no  such  question  in  the  case.  In 
Tripp  V.  School  Diet,  50  Wis.  651,  this  court  held,  in  eflfect, 
that  the  termination  of  the  services  of  the  teacher  was  not 
authorized  by  the  statute.  If  the  exercise  of  this  discre- 
tionary power  conferred  on  the  board  by  the  statute  is  not 
effectual  to  remove  a  teacher  in  the  normal  schools  and 
terminate  his  wages,  then  the  statute  is  nugatory  and  has 
no  force  whatever,  and  it  had  better  be  repealed.  We  can 
come  to  no  other  conclusion  than  that  of  the  circuit  court, — 
that  the  plaintiff  was  entitled  to  no  compensation  or  salary 
beyond  the  18th  day  of  April,  1892.  The  removal  of  the 
plaintiff  is  not  questioned  as  an  ahuse  of  the  discretion  of 
the  board. 

This  has  been  a  very  unfortunate  controversy ;  but  it  is 
better  that  it  has  been  in  the  courts,  than  before  the  board 
of  regents  of  normal  schools,  on  the  trial  of  charges  against 
the  plaintiff,  with  the  view  of  his  removal  for  cause,  and  it 
has  done  far  less  harm  to  the  plaintiff  or  the  school.  The 
plaintiff's  competency  and  ability  as  a  teacher  have  not 
been  questioned,  or  his  moral  character  assailed.  He  had 
unfortunately  become  embroiled  in  controversies  which  im- 
paired his  usefulness  as  a  teacher,  and  threatened  the  suc- 
cess, peace,  and  harmony  of  the  school.  It  was  thought, 
no  doubt,  by  the  board,  that  his  removal  in  this  quiet  way 
would  promote  the  interests  of  the  Milwaukee  Normal 
School,  and  the  board  has  not  been  charged  with  any  other 
motive.  This  important  case  has  been  very  ably  presented 
by  the  learned  counsel  on  both  sides,  and  we  have  en- 
deavored to  give  to  it  suflBcient  attention  to  arrive  at  a 
correct  conclusion. 

By  the  CfewK— The  judgment  of  the  circuit  court  is  af- 
firmed. 
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BiEMBB,  Respondent,  vs.  Rice,  Appellant. 

February  l^May  95, 1894, 

Written  contract:  Evidence  of  prior  oral  agreement:  Beal  estate  broker: 
Option  to  purchase:  Commissions, 

1.  A  written  option  to  purchase  land  does  not  necessarily  supersede  a 

prior  oral  contract  of  agency  between  the  same  parties  for  the  sale 
of  the  same  land  on  commission,  whether  the  option  be  regarded 
as  an  independent  contract  or  merely  as  a  writing  to  be  used  by 
the  agent  to  show  his  author!^  to  make  a  sale ;  and  in  either  case 
the  contract  of  agency  may  be  shown  by  parol 

2.  An  agent  to  sell  land,  who  was  to  receive  as  commission  all  that  was 

realized  on  the  sale  exceeding  $85,000,  had  also  an  option  to  pur- 
chase the  land  for  |40,000.  He  produced  a  bona  fide  purchaser  at 
$40,000,  to  whom  the  principal  refused  to  convey,  and  he  was 
obliged  to  take  title  to  himself  under  his  option  in  order  to  com- 
plete the  sala  Held,  that  he  was  entitled  to  recover  his  commis- 
sion. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

Action  to  recover  broker's  commissions  on  sale  of  real 
estate.  The  plaintiff  claimed  that  he  was  employed  by  de- 
fendant as  broker  to  sell  defendant's  farm  on  Beaver  Lake, 
Waukesha  county,  under  a  contract  that  the  defendant  was 
to  receive  $35,000  net,  and  plaintiff  was  to  have,  as  his 
commissions,  all  that  the  farm  brought  exceeding  $35,000. 
The  defendant  denied  that  he  ever  made  any  contract  of 
this  nature. 

It  appeared  on  the  trial  that  negotiations  were  had  be- 
tween the  parties  on  or  about  September  20, 1892.  The 
character  and  effect  of  these  negotiations  were  in  dispute, 
the  plaintiff  claiming  that  they  constituted  an  agency  em- 
ployment, as  alleged  by  him  in  his  complaint,  and  the  de- 
fendant claiming  that  they  were  simply  tentative  conversa- 
tions looking  towards  a  purchase  of  the  land  by  the  plaintiff 
himself  for  $35,000.    All  of  this  testimony  was  objected  to 
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by  the  defendant,  and  exceptions  duly  taken  to  its  ad- 
mission. 

The  remaining  facts  were  not  substantially  in  dispute. 
These  facts  were  as  follows :  On  the  28th  of  September, 
1892,  the  parties  met,  and  the  following  option  contract 
was  made  and  signed  by  the  parties,  in  consideration  of  $50 
then  paid  by  plaintiff,  viz. : 

"  Be  it  known  that  I,  Jo/m  A.  Rioe^  of  Hartland,  Wauke- 
sha county,  state  of  Wisconsin,  for  and  in  consideration  of 
fifty  (50)  dollars,  hereby  grant  an  option  to  Ovstav  J.  Rie- 
mer^ of  Milwaukee,  county  of  Milwaukee  and  state  of  Wis- 
consin, for  sixty  days  from  the  28th  day  of  September,  1892, 
on  the  following  described  property,  situated  on  Beaver 
Lake,  in  sections  21  and  28,  township  8  north,  range  18  east, 
in  Waukesha  county,  state  of  Wisconsin,  being  128  acres  of 
land,  more  or  less,  the  same  being  known  as  ^  Interlachen 
Hotel,'  upon  payment  of  thirteen  thousand  ($13,000)  dollars, 
to  be  paid  on  or  before  the  28th  day  of  November,  1892 ;  the 
balance  of  twenty-seven  thousand  ($27,000)  dollars  to  be 
secured  by  a  mortgage  and  note  or  notes  bearing  even  date 
therewith,  at  the  rate  of  five  (5)  per  cent,  per  annum,  pay- 
able annually,  and  payable  on  or  before  five  years.  The 
said  John  A.  Rice  further  agrees  to  furnish  to  said  G.  J^ 
Riemer  an  abstract  of  title  up  to  the  date  of  28th  day  of 
November,  1892,  showing  the  said  described  property  free 
and  clear  of  all  incumbrances.  He  further  agrees  to  sell 
to  said  O.  J.  Riemer  the  furniture,  carpets,  bedding,  linen, 
chinaware,  cutlery,  and  every  other  article  pertaining  to 
said  hotel,  excepting  certain  pieces  of  furniture  to  be  re- 
tained by  the  said  John  A.  Rice^  the  same  to  be  appraised 
by  appraisers,  to  be  appointed  as  follows :  The  said  Joh/n 
A,  Rice  to  select  one  appraiser,  another  to  be  selected  by 
O^istav  J.  Riemer  J  and  these  two  so  selected  to  select  a 
third  party, — which  three  appraisers  are  to  be  wholly  dis- 
interested parties.  He  further  agrees  to  take  a  mortgage 
Vol.  88—2 
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on  said  f  arnitare  and  household  atensils  as  part  of  the  mort- 
gage on  the  real  property,  the  price  of  the  furniture,  etc., 
to  be  paid  in  with  the  first  payment.  He  further  agrees  to 
sell  to  O.  J.  Eiemer  the  grain,  hay,  and  all  farming  imple- 
ments, the  same  to  be  appraised  on  or  before  the  1st  day  of 
April,  1893,  the  appraisers  to  be  appointed  in  the  same  man- 
ner as  for  the  appraising  of  the  furniture  and  household 
utensils.  The  said  G.  J.  Eiemer  hereby  agrees  to  let  the 
said  John  A.  Bice  occupy  the  house  known  as  the  *  Inter- 
lachen  Hotel'  until  the  1st  day  of  April,  1893." 

The  plaintiff  claimed  that  this  option  contract  was  exe- 
cuted simply  for  the  purpose  of  assisting  him  in  his  nego- 
tiations for  sale  of  the  lands,  and  that  it  was  not  contem- 
plated that  he  should  himself  become  the  purchaser ;  but 
the  defendant  claimed  that  it  was  the  true  and  only  con- 
tract between  the  parties. 

After  the  execution  of  this  option  contract,  a  corpora- 
tion was  formed,  through  the  efforts  of  the  plaintiff,  called 
the  Beaver  Lake  Hotel  &  Land  Company,  and  on  the  26th 
day  of  November,  1892,  said  corporation  offered,  and  was 
fully  prepared,  to  purchase  the  land  named  in  the  oi)tion 
for  $40,000,  and  to  fulfill  all  the  terms  of  the  option;  but 
defendant  refused  to  make  a  conveyance  to  the  corporation, 
whereupon  the  plaintiff,  on  the  28th  day  of  November, 
1892,  paid  the  cash,  amounting  to  $13,000,  and  executed 
the  notes  and  mortgage,  amounting  to  $27,000,  called  for 
by  the  contract,  and  received  from  defendant  a  deed  of  the 
property,  which  he  immediately  deeded  over  to  the  corpo- 
ration. 

There  was  a  verdict  for  the  plaintiff,  with  damages  fixed 
at  $5,000,  and  from  judgment  thereon  defendant  appeals. 

Jamea  Douglas^  for  the  appellant,  contended,  inter  aliay 
that  to  admit  parol  evidence  of  a  collateral  matter  two 
things  are  essential :  (1)  the  writing  must  not  on  inspection 
be  a  complete  contract;   (2)  the  parol  evidence  must  be 
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consistent  with  and  not  contradictory  of  the  written  in- 
strument. Hei  V.  Heller,  53  Wis.  415;  Engdhom  t?.  ReiU 
linger,  122  K  T.  76;  Thomas  v.  Scottj  127  id.  133;  Smith  v, 
Kemp,  92  Mich.  357;  Fawkner  v.  Lew  Smith  W.  P,  Co.  55 
N.  W.  Hep.  200;  Taylor  v.  Davis,  82  Wis.  455;  Brown, 
Parol  Ev.  §  26;  Harrison  v.  McCormich,  89  Cal.  327;  Kirch 
!?.  Davies,  55  Wis.  299;  Merchant^  c&  F,  Nat.  Bank  v. 
McElwee,  104  N.  C.  305;  Moffitt  v.  Maness,  102  id.  457.  \ 
For  the  respondent  there  was  a  brief  by  Lyman  O. 
Wheeler,  attorney,  and  Chajm  cfe  Pa/rkinJion,  of  counsel, 
and  oral  argument  by  Mr.  Wheeler  and  T.  W.  Parkinson. 

WmsLow,  J.  The  controlling  question  presented  by  the 
record  is  as  to  the  admissibility  of  the  evidence  tending  to 
show  an  oral  contract  of  agency  between  the  parties,  by 
which  the  plaintiff  undertook  to  find  a  purchaser  for  the 
defendant's  farm  upon  commission.  The  defendant  objected 
to  all  of  this  evidence  on  the  ground  that  it  tended  to  vary 
and  contradict  the  written  option  contract  afterwards  made 
between  the  parties.  If  the  evidence  was  admissible,  the 
verdict  and  judgment  must  stand,  because  there  was  suffi- 
cient evidence  to  support  it ,  but,  if  not  admissible,  then  the 
verdict  has  nothing  upon  which  to  rest. 

The  principle  that  oral  evidence  cannot  be  received  to 
vary,  alter,  or  contradict  the  terms  of  a  written  contract 
is  so  elementary  and  well  settled  that  it  scarcely  requires 
statement.  It  is  a  salutary  rule,  and  one  that  has,  we  be- 
lieve, been  consistently  adhered  to  by  this  court.  But  the 
rule  itself  suggests  its  limitations.  It  is  the  evidence  which 
tends  to  establish  an  inconsistent  obligation  from  that  which 
is  expressed  in  the  writing  which  is  rejected.  Where,  there- 
fore, it  is  shown  that  there  was  an  original  verbal  contract, 
and  a  part  of  it  only  has  been  reduced  to  writing,  the  rule 
does  not  apply  as  to  the  part  not  reduced  to  writing. 
1  Greenl.  Ev.  (15th ed.),  §  284a,  and  note;  Oraffamv.  Pierce, 
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148  Mass.  386.  So,  if  tbe  oral  and  written  contracts  are 
distinct  and  separate  undertakings,  though  perhaps  relating 
to  the  same  property,  the  fact  that  one  is  in  writing  does 
not  prevent  the  proof  of  the  other  by  parol,  if  it  be  not 
inconsistent  with  the  writing.  Snow  v.  Alley^  151  Mass. 
16;  Hahn  v.  DoolUUe,  18  Wis.  196;  CoUette  v.  Weed,  68 
Wis.  428;  17  Am.  &  Eng.  Ency.  of  Law,  443,  note  6. 
These  rules  are  also  supported  by  English  decisions.  Har- 
ris  V.  Bicketty  4  Hurl.  &  N.  1 ;  LmcUey  v.  Laoey,  112  Eng. 
-0.  L.  578. 

^  Now,  in  the  case  before  us,  the  evidence  of  the  plaintiff 
tended  strongly  to  show  that  there  was  a  valid  oral  con- 
^  tract  between  the  parties,  by  which  the  plaintiff  was  to 
^undertake  to  find  a  purchaser  for  defendant's  farm,  and  was 
to  receive,  as  commission  for  his  services,  all  that  was  real- 
ized on  the  sale  exceeding  $35,000 ;  that  the  price  for  which 
it  was  to  be  offered  to  purchasers  was  to  be  $40,000 ;  and 
that,  to  enable  plaintiff  to  better  handle  the  transaction  and 
show  to  the  world  that  he  was  authorized  to  make  the  sale, 
the  option  contract  was  executed  and  delivered  to  plaintiff. 
The  two  contracts  may  exist  together,  and  are  not  neces- 
sarily inconsistent.  A  principal  may  lawfully  give  his  agent 
an  option  to  himself  to  purchase  property  in  the  agent's 
hands  for  sale,  and  we  see  no  reason  why  such  an  option 
should  supersede  a  valid  agreement  of  agency  for  sale  to 
others  upon  commission.  It  was  said  in  HusseU  v.  An&rae, 
79  Wis.  108,  that  "  agents  are  frequently  invested  by  their 
principals  with  the  title  to  property,  for  convenience  in 
making  sales  thereof,  and  we  are  aware  of  no  rule  of  law 
which  excludes  parol  testimony  to  show  the  purpose  of  the 
transaction  when  proof  of  it  becomes  necessary."  To  the 
same  effect  are  Huchabee  v.  Shepherd,  75  Ala.  342;  Clever  v. 
Kirkman,  33  Law  T.  (N.  S.),  672;  Bogers  v.  Hadley,  2  Hurl. 
.  &  C.  227.  If,  therefore,  we  regard  the  written  option  as  a 
valid  contract  which  authorized  the  agent  to  himself  become 
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the  purchaser,  it  is  a  separate  collateral  contract  which  may 
consistently  exist  at  the  same  time  as  the  oral  contract  fot 
sale  of  the  property  to  others  on  commission,  and  hence 
does  not  supersede  or  vacate  it.  If,  on  th*e  other  hand,  we 
regard  the  option  as  a  mere  writing,  not  intended  by  the 
parties  to  become  a  contract,  but  simply  to  be  used  by  the 
agent  as  proof  of  his  authority  to  make  sale  to  others,  the 
real  character  of  the  transaction  may  be  shown.  In  either 
case  the  parol  evidence  which  was  received  was  admissibla 

The  charge  of  the  court  was  not  excepted  to  and  is  not 
preserved  in  the  bill  of  exceptions ;  hence  it  must  be  con- 
dasively  presumed  that  the  law  was  correctly  stated  to  the 
jury.  The  evidence  clearly  showed,  without  contradictioB^ 
that  plaintiff,  after  great  exertion,  procured  the  organiza- 
tion of  a  corporation  which  was  ready  and  willing,  and 
offered,  to  purchase  the  property  for  $40,000.  Plaintiff 
therefore  performed  the  entire  parol  contract,  and  was  en- 
titled to  his  commissions.  When  the  defendant  refused  to 
deed  the  land  to  the  corporation,  the  plaintiff  was  forced, 
in  order  to  keep  his  engagements  with  the  purchasing  cor-^ 
poration,  to  fall  back  on  his  option  and  take  title  himself, 
and  thus  make  himself  the  channel  through  which  the  title 
passed  to  the  corporation.  There  is  nothing  in  these  facts 
which  prevents  the  plaintiff  from  recovering  his  commis- 
sions, to  which  he  had  become  fully  entitled  when  he  pro- 
duced a  lona  fide  purchaser.  The  defense  in  this  case 
certainly  comes  with  very  ill  grace.  The  defendant  admits 
that  he  only  asked  $35,000  for  the  land.  By  plaintiff's- 
successful  exertions  he  has  received  $40,000,  and  proposes 
to  retain  the  entire  sum  and  let  the  plaintiff  go  unpaid. 
Both  upon  the  law  and  the  facts  we  think  the  verdict  was 
right. 

By  the  Court. —  Judgment  affirmed. 
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PoBTER,  Appellant,  vs.  Bbattib  and  others,  Respondents. 

AprU  16  —  May  S5, 1894. 
Vendor  and  purchaser  of  landa:  Fraudulent  representations:  Besdtman, 

1.  The  purchaser  of  a>farin  in  a  part  of  the  country  with  which  he  was 
unacquainted  had  a  right  to  rely  upon  representations  in  a  plat  ex- 
hibited to  him  by  agents  of  the  vendor,  purporting  to  show  the 
location,  quantity,  and  nature  of  the  laud,  although  he  afterwards 
made  a  hasty  inspection  of  the  farm  in  company  with  such  agents, 
and  although  they  employed  no  artifice  to  prevent  a  full  investiga- 
tion, where  such  investigation  was  made  at  an  unfavorable  season 
and  the  falsity  of  ttie  representations  in  the  plat  were  not  obviously 
discoverable. 

8.  The  agents  having  known,  before  the  sale  was  consummated,  the 
falsity  of  the  representations  in  the  plat  and  that  the  purchaser  waa 
relying  thereon,  and  not  having  informed  him  of  the  facts,  such 
representations  were  fraudulent^  even  if  made  in  the  first  instance 
through  inadvertence  or  mistake. 

APPEAL  from  the  Circuit  Court  for  Columhia  County. 

On  and  prior  to  May  16,  1892,  the  defendant  John  Ehr 
ow^ned  the  farm  in  question,  situated  about  two  miles  west 
of  Portage  City.  Early  in  April,  1892,  he  applied  to  the 
defendant  William  Beattie^  a  real-estate  agent  in  Portage 
City,  to  sell  said  farm,  and  agreed  with  him,  in  writing, 
that  he  would  take  $2,600  for  the  same,  less  two  per  cent, 
oomniissions  to  be  paid  to  said  Beattie^  and  that  said  Bea/t- 
tie  might,  in  addition,  have  all  he  could  get  over  and  above 
$2,600.  Thereupon  BeaMie  employed  a  Mr.  Unger,  residing 
at  Marshall,  about  four  miles  from  Waterloo,  to  aid  him 
in  selling  said  farm  at  $4,000,  and  agreed  to  give  him  a 
commission,  in  case  such  sale  was  effected,  of  six  per  cent. 
Unger  employed  Thomas  A.  Williams,  of  Waterloo;  to  aid 
in  selling  said  lands  at  said  price,  and  agreed  to  give  said 
Williams  one  half  of  said  six  per  cent,  commission  in  case 
he  effected  such  sale,  to  wit,  the  sum  of  $120.  Williams 
caused  a  notice  to  be  published  in  the  Waterloo  Democrat, 
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April  22, 1892,  which,  omitting  thd  portions  applicable  to 
other  farms,  read  as  follows,  to  wit:  *'Call  at  the  oflSce  of 
T.  A.  Williams,  and  see  plats  for  the  following  farms: 
•  .  .  One  farm,  two  miles  from  Portage,  272  acres, 
$4,000,''  Soon  after  the  plaintiff  in  this  action,  having 
seen  said  notice  in  said  newspaper,  called  on  said  Williams 
at  his  ofSce,  and  by  him  was  shown  plat  Exhibit  A,  pur- 
porting to  represent  the  said  farm.  Said  plat  was  in  dif- 
ferent colors, —  one  color  representing  plowed  land ;  another 
color,  marsh  land ;  and  another  color,  timber  land.  The 
lands  so  colored,  and  purporting  to  be  the  farm  of  said 
Ehtj  are  described  as  follows,  to  wit :  The  E.  i  of  the  N.  E.  i, 
and  the  K  E.  i  of  the  S.  R  i,  a'nd  the  E.  i  ofl^  N.  W.  J 
(ffiheN.E.  \,  of  section  3,  all  in  township  12  N.,  of  range 
8  E.;  also,  thirty-two  acres  off  the  S.  i  of  the  S.  E.  \  and 
the  E.  \  of  the  S.  W.  J,  less  eighteen  acres  lying  north  of 
the  right  of  way  of  the  Chicago,  Milwaukee  &o  St.  Paul 
Railway  Company,  being  in  section  34,  in  township  13  N., 
of  range  8  E. ;  and  also  that  paH  of  the  W.^  of  the  S.  W.  J 
of  said  section  SJ^  lying  south  of  said  righi  of  way.  At  the 
bottom  of  said  plat,  and  on  the  back  thereof,  was  the  fol- 
lowing writing  to  wit:  "The  above  contains  272  acres. 
About  120  under  plow —  balance  timber  and  grass  land. 
All  fenced,  mostly  with  wire.  Land  is  nearly  all  first  class. 
The  hay  land  is  estimated  to  cut  150  tons.  Water  on  both 
parts,  with  a  well  at  the  house  and  well  at  the  barn.  House 
16x28,  two  stories  high.  Frame  barn,  24x52,  with  base- 
ment for  cattle.  Machine  shed  and  other  buildings.  Build- 
ings are  new  and  first-class.  Owner  is  very  old,  and  has 
moved  to  the  city.  Price,  $4,000.  Payments  can  be  ar- 
ranged to  suit  purchaser." 

Soon  after  the  plaintiff  visited  said  farm  in  company  with 
said  Williams  and  said  Beattie.  Thereafter,  and  on  May 
16, 1892,  the  said  John  Ehr  and  Anna  Maria  Ehr^  his  wife, 
executed  a  power  of  attorney  to  the  said  William  BecMie^ 
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to  bargain,  sell,  and  conrey  their  farm  in  Columbia  county, 
described  as  follows,  to  wit :  "  The  weM  fifteen  acres  of  the 
southwest  quarter  of  the  northwest  quarter^  and  the  west  fifteen 
acres  of  the  northwest  quarter  of  the  southwest  quarter  of  sec- 
tion' numbered  two  {SS)\  the  east  half  of  the  northeast  quarter 
and  northeast  quarter  of  southeast  quarter;  and  that  part  of 
east  half  of  ths  northwest  qua/rter  lying  north  of  the  highway 
crossin-g  the  same^  in  section  number  3;  all  of  the  above  being 
in  township  number  twelve  (12)  north,  of  range  number 
eight  (8)  east ;  also  thirty-two  acres  off  the  south  side  of  south 
half  of  southeast  quarter  and  the  east  half  of  southwest  quar- 
ter, less  eighteen  acres  lying  noirth  of  the  right  of  way  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  being 
in  section  number  thirty-four  (34)  in  township  number 
thirteen  (13)  north,  of  range'  number  eight  (8)  east,  con- 
taining 272  acres,  be  the  same  more  or  less,"  —  which  power 
of  attorney  was  duly  witnessed  and  acknowledged.  On 
May  16, 1892,  the  said  John  and  Anna  Maria  Ehr  also  ex- 
ecuted a  warranty  deed  of  all  the  same  premises  de8cribe4 
in  said  power  of  attorney,  but  the  grantee's  name  therein, 
and  the  consideration  thereof,  were  left  blank  therein,  and 
which  deed  was  duly  witnessed  with  two  witnesses,  and 
acknowledged. 

On  May  19,  1892,  the  said  Beattie  completed  the  trade 
with  the  plaintiff,  inserted  his  name  as  grantee  in  said  deed, 
and  delivered  the  same  to  him,  and  the  said  plaintiff  at  the 
same  time  paid  to  the  said  Beattie  $1,000  in  cash,  and  gave 
back  to  him  two  notes,  secured  by  a  mortgage  on  said 
premises ;  and  thereafter  the  said  Beattie  paid  to  the  said 
John  Ehr  the  said  $1,000,  and  also  the  sum  of  $1,548,  and 
the  said  John  jElr  thereupon  assigned  said  notes  and  mort- 
gage to  the  said  Beattie^  who  has  since  held  the  same. 

On  August  15, 1892,  the  plaintiff  claims  to  have  discov- 
ered that  he  had  been  defrauded  in  the  purchase  of  said 
land,  and  thereupon,  and  on  November  23, 1892,  he  com- 
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menoed  this  action  to  set  aside  said  notes  and  mortgage 
and  said  deed,  and  to  have  his  damages  ascertained,  as- 
sessed, and  foand,  and  for  jadgment  against  the  defendants 
for  the  amount  thereof,  and  that  the  same  be  adjadged  to  ' 
be  a  lien  apon  said  lands  so  conveyed  to  the  plaintiff,  and 
for  such  other  and  further  relief  as  to  the  court  should 
seem  just  and  equitable.  The  defendant  Beattie  answered 
the  complaint  by  way  of  admissions  and  denials  and  coun- 
ter allegations,  and  the  said  John  and  Anna  Mcuria  Ehr 
also  answered  in  a  similar  way.  The  case  coming  on  to  be 
tried,  the  said  pldntiff  and  his  wife  executed  and  acknowl- 
edged, in  the  presence  of  two  witnesses  who  signed  their 
names  thereto  as  such,  a  deed  of  said  premises  so  conveyed 
to  them,  and  tendered  the  same  back  to  the  said  JoJm  Eht 
upon  said  trial,  and  offered  the  same  in  evidence,  and  the 
same  is  filed  with  the  clerk  of  the  court. 

At  the  close  of  the  trial,  and  on  May  15, 1893,  the  court 
made  its  findings  of  fact  and  conclusions  of  law,  among 
other  things,  to  the  effect  that  said  Beattie  was  authorized 
by  the  said  John  Ehr  to  sell  said  lands,  and  to  employ  said 
Williams  to  assist  in  selling  the  same;  that  said  Williams 
had  a  plat  in  his  possession,  as  mentioned ;  that  said  plat 
was  not  an  accurate  description  or  representation  of  said 
farm,  in  several  particulars;  that  the  plaintiff  saw  said 
plat  at  the  ofBce  of  said  Williams,  in  Waterloo,  before  he 
saw  said  lands ;  that  he  thereafter  visited  said  lands,  and 
was  shown  over  said  farm,  and  was  given  every  opportunity 
to  examine  the  same ;  that  he  was  not  shown  any  lands  as  be- 
longing to  the  farm  except  such  as  in  fact  belonged  to  said 
&rm ;  that  the  plat  was  not  referred  to  in  any  way  while 
the  plaintiff  was  so  examining  said  farm ;  that  all  the  par- 
ties understood  that  the  farm  contained  272  acres,  whereas 
the  plat  represented  a  considerable  more  than  that  amount ; 
that  the  deed  was  made  and  mortgage  given  as  stated; 
that  the  plaintiff  purchased  said  lands  from  an  actual  in- 
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spection  thereof;  that  he  was  not  misled  as  to  the  farm  bj 
the  error  in  said  plat,  nor  influenoed  thereby ;  that  the 
•deed  which  he  received  correctly  describes  the  farm  so  be- 
longing to  Ehr^  and  the  lands  so  shown  to  the  plaintiff, 
and  no  others.  And  as  conclasions  of  law  the  court  found 
that  the  plaintiff  was  not  entitled  to  have  the  sfde  set  aside, 
Qor  to  judgment  for  damages,  as  demanded ;  that  the  com- 
iplaint  should  be  dismissed,  but  without  costs  to  either 
party.  From  the  judgment  entered  accordingly  the  plaint- 
iff appeals. 

For  the  appellant  there  were  briefs  by  BvshneU^  Rogers 
4&  ffaUj  and  oral  argument  by  A.  R.  Rttshnell  and  Jp[  W. 
HaU.  To  the  point  that,  upon  the  facts,  plaintiff  was  en- 
titled to  the  relief  sought,  they  cited  Risoh  v.  Von  LiUien- 
thai,  84  Wis.  256;  Kudkamp  v.  Bidding,  31  id.  503;  Midr 
dleton  V.  Jerdee,  73  id.  39;  Miner  t>.  Medhury,  6  id.  295; 
Smith  V.  Richarda,  13  Pet.  26. 

J.  H.  Rogers  and  H.  T.  Ames,  for  the  respondents. 

Cassodat,  J.  The  trial  court  failed  to  find  the  value  of 
the  land  conveyed.  JUr.  Ehr  readily  agreed  to  take  $2,600 
therefor,  less  two  per  cent,  commission  for  making  the 
fiale.  There  is  nothing  to  indicate  that  he  ever  expected 
to  get  any  more,  nor  that  in  his  judgment  it  was  worth 
any  more.  There  is  some  evidence  that  it  was  not  worth 
as  much.  It  seems  quite  certain  that  it  was  not  worth  any 
more. 

Beattie  was  to  have  all  he  could  get  over  the  $2,600,  as 
well  as  the  commissions  named.  BeaUie  had  been  in  the 
real-estate  business  at  Portage  for  about  thirty  years. 
Living  thus  about  two  miles  from  the  farm,  and  being  in 
that  business,  we  may  fairly  assume  that  he  knew  all  at)OUt 
its  value.  It  does  not  appear  that  Beattie  made  any  at- 
tempt to  sell  the  farm  to  any  one  living  in  the  vicinity  of 
it  and  likely  to  know  its  real  quality,  character,  and  valae^ 
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His  first  move  toward  selling  the  same,  apparently,  was  to 
enlist  Unger,  of  Marshall,  Dane  county,  in  the  enterprise, 
presumably  with  the  view  of  securing  a  purchaser  in  the 
vicinity  of  Unger's  residence.     The  price  was  fixed  by 
BeaUie  at  $4,000,  and  Unger  was  to  receive  for  his  services 
in  procuring  such  purchaser  six  per  cent,  on  the  sale,  to 
wit,  the  sum  of  $240.    Accordingly,  Beattie  and  Unger  had 
an  interview,  and  Bectttie  furnished  Unger  with  what  pur- 
ported to  be  a  full  description  of  the  farm  thus  proposed 
to  be  sold,  substantially  as  stated  in  Exhibit  A,  set  forth  in 
the  foregoing  statement,  with  the  portion  thereof  constitut- 
ing the  plat  having  one  color  to  express  plow  land,  another 
to  express  hay  land,  and  another  to  express  timber  land. 
Beattie  at  first  testified  that  he  never  saw  that  plat,  and 
did  not  know  in  whose  handwriting  Exhibit  A  was,  and 
sought  to  create  the  impression  that  he  was  in  no  way  re- 
sponsible for  anything  contained  in  that  exhibit.    But  on 
cross-examination  he  was  finally  compelled  to  testify  to  the 
effect  that  he  wrote  out  a  description  of  the  land,  and  drew 
a  plat  thereof  in  different  colors  with  pencils,  representing 
the  plow  land,  timber  land,  and  hay  land,  and  the  line  of 
the  Ohicago,  Milwaukee  &  St.  Paul  Eailroad  and  the  Portage 
road,  on  it,  and  gave  the  same  to  Unger ;  that  he  had  never 
tried  to  find  that  plat,  although  a  copy  of  Exhibit  A  was 
served  upon  him  with  the  complaint  in  this  action ;  that  he 
made  the  plat  and  statements  he  gave  to  Unger  to  sell  the 
land,  and  as  a  kind  of  representation  of  the  land ;  that  he 
could  not  tell,  at  first,  wherein  the  plat  he  so  made  differed 
from  the  one  on  Exhibit  A,  but  finally  did  not  think  it 
represented  the  timber  land  north  of  the  highway  as  ex- 
tending so  far  west ;  that  he  gave  to  Unger  all  the  state- 
ments contained  in  Exhibit  A,  except  that  the  ^^  buildings 
are  new  and  first-class."    These  admissions  were  drawn 
from  Beattie  on  cross-examination,  in  fragments,  and  were 
severally  made  with  a  hesitancy  and  prevarication  indica- 
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live  of  a  conscious  desire  to  suppress  such  facts  as  might 
be  damaging  to  the  defense.  There  is  nothing  to  indicate 
that  Unger  knew  anything  about  the  land,  except  such 
knowledge  as  he  obtained  from  Beattie.  In  fact,  it  does 
not  appear  that  he  was  at  that  time  a  dealer  in  real  estate, 
but  the  reverse. 

Upon  receiving  the  descriptions,  plat,  and  statements 
from  Beattie,  Unger  appears  to  have  gone  at  once  to  Will- 
iams, a  real-estate  dealer  at  Waterloo,  and  engaged  him  to 
aid  in  finding  a  purchaser  for  the  land,  and  agreed  to  give 
Williams  therefor  one  half  of  his  commissions, —  that  is  to 
say  $120;  and  he  thereupon  left  with  Williams  Exhibit  A, 
as  a  true  description  of  the  farm  to  be  sold.  Williams 
thereupon  advertised  in  the  Waterloo  Democrat  for  those 
wisiiing  to  buy  farms  to  call  at  his  olBce  and,  among  others, 
examine  this  plat.  The  plaintiflf  saw  the  notice,  and  in 
pursuance  of  it  went  to  Williams'  office.  He  was  there 
shown  Exhibit  A,  and  examined  it  carefully.  It  presented 
an  attractive  bargain,  and  so  the  old  man  agreed  with 
Williams  to  go  with  him  and  look  at  the  farm.  Unger  re- 
sided only  four  miles  from  Waterloo ;  and,  as  he  was  not 
then  in  the  real-estate  business,  it  is  fair  to  assume  that  he 
had  already  agreed  with  Beattie  to  put  the  matter  in  the 
hands  of  Williams  to  secure  a  purchaser.  In  fact  the  trial 
court  finds  that  Beattie  employed  Williams  to  assist  in  sell- 
ing the  lands,  and  that  "  Williams  had  a  plat  in  his  posses- 
sion purporting  to  represent  the  said  farm,"  thereby  refer- 
ring to  Exhibit  A.  We  must  assume  that  Beattie  was  the 
author  of  that  plat  and  all  that  is  contained  in  Exhibit  A, 
and  that  he  made  and  devised  the  same  for  the  sole  pur- 
pose of  securing  a  purchaser  of  the  farm  at  a  price  $1,40(> 
higher  than  was  asked  by  the  owner. 

With  such  knowledge  as  the  plaintiflf  obtained  from  Will- 
iams and  Exhibit  A,  he  and  Williams  went  to  Portage. 
They  got  there  in  the  afternoon,  and  after  dinner  they  and 
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BeaUie  visited  the  farm.  At  evening  the  plaintiff  returned 
to  BeaUie^s  bouse,  and  remained  with  him  all  night,  but 
did  not  agree  to  buy  the  farm  until  some  days  thereafter. 
The  plaintiff  bad  never  seen  the  farm,  nor  been  in  the 
vicinity  of  it,  before.  He  knew  nothing  about  it,  there- 
fore, except  what  he  saw  that  afternoon,  and  what  he  was 
told  by  BeaUie  and  Williams,  and  the  facts  and  representa- 
tions made  in  Exhibit  A.  The  statement  of  facts  and  rep- 
resentations contained  in  that  exhibit  were  grossly  and 
confessedly  false  in  several  particulars.  The  exhibit  stated 
that  the  farm  contained  272  acres,  whereas  Mr.  Ehr  was 
the  owner  of  onlv  254  acres.  The  exhibit  described  about 
ninety-five  acres  which  Ehr  did  not  own,  and  this  is  found 
as  a  fact  by  the  trial  court,  the  same  being  made  up  of  the 
two  pieces  described  in  italic  letters  in  the  portion  of  the 
foregoing  statement  setting  forth  that  exhibit.  The  ex- 
hibit only  described  214  acres  of  the  land  which  Mr.  Ehr 
did  own,  and  entirely  failed  to  describe  or  mention  forty 
acres  which  he  owned;  and  this  is  found  as  a  fact  by  the 
trial  court ;  and  the  same  are  described  in  the  deed  to  the 
plaintiff  and  in  italic  letters  in  the  foregoing  statement. 
The  railroad  is  located  on  the  exhibit  substantially  in  the 
right  place,  but  it  falsely  represents  the  Portage  road  or 
public  highway  as  running  directly  west  on  the  town  line 
from  the  S.  W.  corner  of  the  S.  E.  \  of  section  84,  whereas, 
in  truth  and  in  fact,  it  runs  some  30-odd  degrees  south  of 
west  from  that  point,  or  a  little  east  of  it.  Between  that 
road  and  the  town  line  on  the  north  is  a  three-cornered 
piece  of  land,  containing  about  ten  acres,  on  the  north  side 
of  the  N.  E.  \  of  the  N.  W.  \  of  section  3,  mentioned  in  the 
deed.  The  land  conveyed  to  the  plaintiff  extended  south 
of  the  town  line  for  three  quarters  of  a  mile,  the  southern 
end  of  which  extends  nearly  to  the  river,  and  the  south* 
em  portion  of  the  same  is  very  much  the  poorest  portion 
of  the  farm;  and  there  is  where  thirty  acres  is  located 


Digitized  by 


Google 


30  SXJPKEME  COURT  OF  WISCONSIN.  [88 

Porter  tq*  Beattie  and  othera 

which  was  not  described  on  Exhibit  A.  Exhibit  A  de- 
scribes the  portion  of  the  farm  on  the  north  side  of  the 
town  line  as  extending  from  the  east  line  of  section  34  to 
the  west  line  of  that  section, — a  distance  of  one  mile, — 
with  a  strip  twenty-five  or  thirty  rods  wide  along  the  west 
side  of  the  S.  W.  J  of  the  S.  "W.  J  of  section  34,  designated 
thereon  as  timber  land,  whereas,  in  truth  and  in  fact,  that 
portion  of  the  farm  did  not  extend  as  far  west,  into  eighty 
rods;  and  along  the  west  side  of  the  E.  i  of  the  S.  W.  J  of 
said  section  34,  and  the  west  end  of  the  ten-acre  piece  men- 
tioned, is  a  strip  of  timber  land  similar  to  that  mentioned, 
and  east  of  that  strip  of  timber  was  plow  land.  The  plaint- 
iff went  upon  the  plow  land  east  of  the  timber.  He  re- 
peatedly asked  where  the  lines  were,  and  was  each  time 
told  to  keep  within  the  fences.  But  there  was  no  fence  on 
the  west  side,  where  the  timber  was  located,  and  no  one 
appears  to  have  pointed  out  to  him  the  location  of  the  west 
line  of  the  land  in  the  timber.  It  is  said  that  at  no  time 
while  he  was  on  the  farm  did  he  mention  the  plat  or  Ex- 
hibit A.  But  he  had  no  occasion  to  mention  it,  since  he 
had  been  informed  by  it  that  the  land  extended  from  the 
east  line  of  the  section  to  the  west  line  of  the  section,  and 
he  had  the  right  to  rely  upon  such  representations.  In  fact, 
he  had  no  means  of  disputing  them,  unless  he  measured  the 
distance,  even  had  the  west  line  of  Mr.  Ehr^B  lands  been 
pointed  out  to  him,  which  was  not  done.  One  of  the  worst 
deceptions  consisted  in  representing  that  a  strip  of  land 
eighty  rods  wide,  west  of  Mr.  Ehr^a  land,  and  belonging  to 
somebody  else,  was  the  property  of  Mr.  Ehr^  and  then  de- 
scribing the  west  portion  of  it  as  timber  land,  the  same  as 
was  true  in  respect  to  Eki^s  land.  Exhibit  A  also  misre])- 
resented  the  amount  of  the  plow  land,  the  quality  of  the 
soil,  etc.,  etc. 

The  plaintiff  was  at  the  time  nearly  seventy-three  years 
of  age,  and,  seemingly,  had  always  been  a  farmer.    He  was 
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aooompanied  by  two  experienced  real-estate  dealers.  He 
was  a  total  stranger  to  the  land,  and  his  inspection  of  it 
was  at  a  time  of  year  not  best  calculated  to  discover  its 
poverty  of  soil.  He  was  approached  and  drawn  into  an 
inspection  of  the  land,  apparently,  by  indirection  and  cir- 
cumvention, and  upon  representations  which  were  grossly 
false  and  peculiarly  deceptive.  There  were  seven  different 
pieces  of  land  described  in  the  deed.  To  a  farmer  not 
skilled  in  such  matters  it  would  be  very  difficult,  unaided, 
even  if  shown  the  outside  boundary  lines,  to  apply  such 
several  descriptions  to  such  a  farm.  That  he  relied  upon 
the  false  representations  contained  in  Exhibit  A  is  apparent 
from  the  fact  that,  when  he  got  his  deed,  he  or  his  wife 
called  upon  Mr.  Williams  for  the  plat,  and  Mr.  Williams 
gave  Exhibit  A  to  him,  in  the  presence  of  Beattie.  One 
thing  is  very  certain:  Either  Beattie  knew  from  the  be- 
ginning that  the  description  in  Exhibit  A  was  false,  or  else 
he  ascertained  the  facts  prior  to  May  16,  1892,  when  the 
power  of  attorney  to  Beattis  and  the  deed  from  Ehr  and 
wife  were  drawn,  for  they  each  accurately  describe  the  254r 
acres  of  land  belonging  to  Mr.  Ehr^  and  no  other  land. 
That  was  at  least  three  days  before  the  trade  was  consum- 
mated. Beattie  and  Williams  both  knew  that  the  plaintiff 
had  been  induced  by  the  false  representations  contained  in 
Exhibit  A  to  visit  the  land  with  a  view  of  purchasing  the 
same;  and  yet  neither  of  them  ever  informed  him  or  inti- 
mated to  him  that  Exhibit  A  contained  any  such  misrepre- 
sentations. If  such  misrepresentations  in  Exhibit  A  were 
made  through  some  inadvertence  or  mistake  and  without 
any  design  to  defraud,  then  they  should  have  informed  the 
plaintiff  of  the  facts  when  they  were  ascertained  and  be- 
fore the  trade  was  consummated.  But  there  is  no  pretense 
that  they,  or  either  of  them,  did  so.  Men  are  presumed  to 
intend  the  ordinary  and  natural  result  and  consequence  of 
their  own  conduct.     The  natural  tendency  of  such  false 
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representations,  so  made  to  the  plaintiff  under  the  ciroam- 
stances  mentioned,  was  to  defraud  him  into  the  purchase 
of  the  land  at  a  very  greatly  exorbitant  price.  The  object 
to  be  sought  furnished  a  strong  motive  to  perpetrate  the 
fraud.  Some  of  the  false  representations  so  made  are  ex- 
pressly found  by  the  court,  and  some  of  the  others  are 
established  by  the  undisputed  evidence.  "  Fraud  is  proved 
when  it  is  shown  that  a  false  representation  has  been  made 
knowingly,  or  without  belief  in  its  truth,  or  recklessly, 
without  caring  whether  it  be  true  or  false."  Montreal 
jRiver  Zumher  Co.  v.  MihiUsj  80  Wis.  562,  and  cases  there 
cited. 

The  trial  court  decided  against  the  plaintiff  apparently 
on  the  sole  ground  that  he  had,  in  law,  no  legal  right  to  rely 
upon  any  of  such  misrepresentations,  after  having  visited 
the  premises  and  having  had  an  opportunity  of  investigat- 
ing such  facts  for  himself.  In  Castenholz  v.  Hdler^  82  Wis. 
80,  the  purchaser,  prior  to  the  purchase,  had  in  his  posses- 
sion a  correct  abstract  and  a  true  plat  of  the  lots  purchased, 
from  which  he  might  have  learned  the  true  boundary  of 
such  lots,  yet  it  was  held  that  he  was  not  thereby  precluded 
from  recovery  by  reason  of  the  false  representations  made. 
The  mere  fact  that  neither  Beattie  nor  Williams  nor  the 
vendor,  at  the  time  the  plaintiff  inspected  the  farm,  used 
any  artifice  to  prevent  or  dissuade  him  from  further  investi- 
gating whether  the  statements  and  representations  con- 
tained in  Exhibit  A  were  true  or  false,  did  not  prevent  the 
plaintiff  from  relying  upon  such  misrepresentations,  in  so 
far  as  their  falsity  was  not  obviously  discoverable  by  him. 
Ounihev  v.  Ullrich,  82  Wis.  222;  MoKinnon  v.  VoWma/r, 
75  Wis.  82.  We  must  hold  that  the  sale  was  procured  by 
false  representations,  upon  which  the  plaintiff  relied,  to  his 
great  damage ;  and  that  he  is  entitled  to  a  rescission  of  the 
same.  The  defendants  must  surrender  the  notes  and  mort- 
gage for  cancellation,  and  in  case  of  their  transfer  to  a 
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bona  jide  purchaser  the  defendants  must  amply  protect  the 
plaintiff  against  any  loss  from  the  same.  The  defendants 
must  also  repay  to  the  plaintiff  the  $1,000,  with  interest 
thereon  from  May  19,  1892,  and  also  any  other  legitimate 
damages  in  consequence  of  such  fraud,  less  the  net  income 
of  the  farm  during  the  time  of  the  plaintiff's  possession 
thereof;  and  in  case  such  amount  cannot  be  ascertained 
with  reasonable  certainty,  then,  in  lieu  thereof,  a  fair  occu- 
pation rent  during  such  possession.  For  the  purposes 
mentioned  the  respective  parties  may  introduce  further  evi- 
dence. The  final  judgment  to  be  entered  herein  is  to  be 
made  a  charge  on  said  premises  until  the  several  conditions 
and  requirements  mentioned  have  been  fully  performed  by 
the  defendants. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
and  final  judgment  in  favor  of  the  plaintiff  and  against  the 
defendants  in  accordance  with  this  opinion. 


DoNKLB,  Appellant,  vs.  Milem,  Respondent. 

May  I'-May  BS,  1894, 

<l-8)  Appeal:  Review  of  interlocutory  orders:  Judgment  on  the  pleadings: 
Exceptions,  (4)  Promissory  notes:  Suretyship:  Extension  of  time: 
Estoppel:  Alteration, 

1.  On  appeal  from  a  judgment  the  supreme  court  cannot  review  inter- 
locutory orders  which  do  not  involve  the  merits  and  necessarily 
affect  the  judgment,  unless  they  are  excepted  to  and,  with  the 
papers  on  which  they  are  founded,  embraced  in  a  bill  of  exceptions. 

Z  An  order  opening  a  judgment  by  default  and  allowing  the  defend- 
ant to  serve  an  answer  does  not  involve  the  merits  and  necessarily 
affect  a  subsequent  judgment  in  favor  of  thd  defendant  on  the 
pleadinga 
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8.  Where  judgment  is  rendered  in  favor  of  the  defendant  on  the  plead- 
ings, no  exception  is  necessary  to  entitle  the  plaintiff  to  a  review  of 
the  decision  on  appeal. 

4.  At  the  maturity  of  a  note  the  maker  asked  for  an  extension  of  time, 
offering  to  have  his  wife  sign  the  note.  Tlie  payee  agreed  to  grant 
an  extension  if  a  surety  on  the  note  would  consent  The  maker 
represented  that  he  had  seen  the  surety  and  knew  he  would  con- 
sent, and  thereupon  the  wife  signed  the  note ;  but  the  surety,  when 
applied  to,  refused  his  consent  to  the  extension.  Afterwards  the 
payee  caused  judgment  to  be  entered  on  the  note  against  the  maker 
and  his  wife  and  the  surety.  Held,  that  by  so  doing  he  was 
estopped  to  assert  that  there  was  no  extension  or  that  there  was  no 
consideration  for  such  extension  because  the  note  was  not  valid  as 
against  the  maker's  wife ;  and  that  the  surety  was  discharged  from 
liability.  [Whether  the  mere  addition  of  the  signature  of  the 
maker's  wife,  without  the  consent  of  the  surety,  was  such  an  altera- 
tion of  the  note  as  to  defeat  any  remedy  on  it  against  the  latter, 
not  determined.] 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  appellant  entered  judgment  by  confession  in  the  cir- 
cuit court  for  Dane  county,  on  an  ordinary  judgment  note, 
joint  and  several  in  form,  against  Arthur  B.  White,  Susan 
G.  White,  and  the  respondent,  MaUhew  MUem.  Milem 
applied  by  motion  to  the  court  for  an  order  opening  the 
judgment  as  against  him,  and  to  be  allowed  to  answer, 
founded  on  the  affidavits  of  all  of  the  defendants  and  a 
proposed  answer,  duly  verified,  denying  the  execution  of 
the  note  described  in  the  plaintiff's  complaint,  but  admit- 
ting that  he  did  sign  a  note  for  the  same  amount  with  the 
defendant  Arthur  B.  White,  and  as  his  surety;  that  the 
plaintiff  knew  that  he  signed  it  only  as  surety  or  accom- 
modation maker  with  said  White,  and  that  the  latter  re- 
ceived the  whole  of  the  consideration  thereof.  It  alleged 
an  extension  of  the  time  of  payment  of  said  note  for  one 
year,  for  a  good  and  sufficient  consideration,  by  agreement 
between  the  defendant  Arthur  B.  White  and  the  plaintiff, 
but  that  he  {Milem)  bad  no  notice  thereof  and  never  con- 
sented thereto.    The  answer  further  alleged  that,  after  the 
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note  was  signed  by  Milem  and  delivered  to  the  plaintiff,  it 
was  materially  altered  and  changed  by  the  act  or  procure- 
ment of  the  plaintiff,  without  his  consent  thereto;  that, 
without  his  knowledge  or  consent,  the  plaintiff  procured 
the  defendant  Susan  G.  White  to  sign  the  said  note  as 
a  maker.  The  court  allowed  the  proposed  answer  to  the 
complaint,  and  directed  the  judgment  to  stand  as  secarity, 
and  stayed  proceedings  until  the  determination  of  the  issue, 
but  no  appeal  was  taken  from  this  order. 

The  plaintiff,  for  an  amended  .complaint  and  by  way  of 
reply  to  the  answer  served  by  the  defendants,  set  up,  in  sub- 
stance, the  execution  and  delivery  of  the  note  and  warrant 
of  attorney  by  the  defendant  Arthur  B.  White  for  a  loan 
to  him  of  $200,  and  by  the  defendant  MUem  to  secure  it, 
and  that  the  money  was  lent  upon  the  faith  and  credit  of 
Milem.  Upon  the  maturity  of  the  note,  White  requested 
an  extension  ot  time  for  one  year,  offering  the  signature  of 
his  wife,  Susan  G.  White,  to  the  note,  if  it  should  be  granted, 
and  that  the  plaintiff  informed  him  that  he  would  grant 
such  extension  provided  MUem  would  consent  thereto,  and 
not  otherwise.  Upon  the  representation  of  White  that  he 
had  seen  MUem  and  knew  he  would  consent  to  the  exten- 
sion, he  had  his  wife,  Sasan  G.,  sign  her  name  to  said  note, 
below  the  names  of  the  original  makers.  The  plaintiff  re- 
fused to  grant  any  extension  until  he  had  seen  Milem. 
MUem  refused  to  consent  to  the  extension.  The  plaintiff 
informed  the  signers,  in  the  presence  of  MUem^  that  he 
would  not  consent  to  the  extension;  and.  White  and  MUem 
having  neglected  and  refused  to  pay  the  note,  judgment 
was  entered  thereon  as  before  stated.  It  alleged  the  in- 
solvency of  White,  and  that  the  only  security  for  said  debt 
and  judgment  was  that  afforded  by  the  signature  of  Milem^ 
upon  which,  and  not  otherwise,  plaintiff  consented  to  make 
the  loan,  and  alleged  that  he  had  in  no  way  granted  any 
extension  of  time  for  the  payment  of  the  note,  and  closed 
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with  a  demand  for  judgment  for  the  amount  and  costs, 
asking  that  said  judgment  as  against  Susan  G.  White  be 
vacated. 

The  case  coming  on  for  trial,  the  defendant  Milem^  as 
appears  from  the  judgment,  objected  to  the  admission  of 
any  testimony  under  the  amended  complaint,  and  the  court 
ordered  judgment  thereon  against  the  plaintiff  and  for  the 
defendant  Milem  for  his  costs,  which  was  entered  accord- 
ingly, and  adjudging  that  the  judgment  theretofore  en- 
tered be  vacated  and  set  aside  as  to  liim.  The  plaintiff 
appealed. 

For  the  appellant  there  was  a  brief  by  G.  JS.  Martin^  at- 
torney, and  Richmond  iSa  Smithy  of  counsel,  and  oral  argu- 
ment by  J.  B.  Smith  and  O.  S.  Martin.  They  contended, 
inter  alia,  that  the  signature  of  the  note  by  Mrs.  White, 
under  the  circumstances,  made  her  merely  a  guarantor.  It 
was  a  new  and  independent  contract  which  in  no  way  dis- 
turbed the  relation  of  the  original  parties  and  did  not  con- 
stitute an  alteration  of  the  note.  McCaughey  v.  Smithy  27 
N.  T.  89;  BrowneU  v.  Winnie,  29  id.  400;  Mersman  v. 
Werges,  112  TJ.  S.  142;  Stone  v.  White,  8  Gray,  589;  Tenney 
V.  Prince,  4  Pick.  385;  Warner  v.  Price,  3  Wend.  397; 
Harris  V.  Wa/mer,  13  id.  400;  Dan.  Neg.  Inst.  sees.  1311, 
1313,  1389;  U.  S.  v.  Hodge,  6  How.  279,  283;  Krou%kop  v. 
Shontz,  51  Wis.  204;  Gorden  v.  RolerUon,  48  id.  493;  Ful- 
ler V.  Green,  64  id.  159. 

For  the  respondent  there  was  a  brief  by  Smith  db  Buell, 
and  oral  argument  by  Rufue  B.  Smith.  They  argued,  among 
other  things,  that  the  addition  of  another  name  after  the 
execution  of  the  note  is  a  material  alteration  and  dis- 
charges those  who  have  already  signed  it.  Randolph, 
Com.  Paper,  sec.  1744;  NichoUon  "o.  Combs,  90  Ind.  515; 
Singleton  v.  McQuerry,  85  Ky.  41;  2  Parsons,  Notes  & 
Bills,  559;  Hamilton  v.  Hooper,  46  Iowa,  515;  Diokerman 
V.  Miner,  43  id.  508;  Sullivan  v.  RudisiU,  63  id.  158;  Bmk 
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of  Limestone  v.  Peniok,  5  Mon.  25;  Harper  v.  StroudyH 
Tex.  367;  Lunt  v.  Silvery  5  Mo.  App.  186;  McVean  t>. 
ScoUy  46  Barb.  379;  Chappell  v.  Spencer j  23  id.  584;  Owens 
V.  Taguey  3  Ind.  App.  245 ;  2  Brandt,  Suretyship,  see.  388. 

PiNNEY,  J.  1.  The  order  opening  the  judgment  as  to 
the  defendant  Jlileni  and  allowing  him  to  serve  an  answer 
and  defend  was  an  order  "  upon  a  summary  application  m 
an  action  after  judgment,"  and  was  appealable.  R.  8, 
sec.  3069,  subd.  2.  But  the  plaintiflf  did  not  appeal  from 
this  order,  and  his  right  to  do  so  did  not  survive  the- judg- 
ment thereafter  rendered  in  favor  of  the  defendant  Milem. 
American  B.  ZT.,  0.  i&  S.  M.  Co.  v.  Ourneey  38  Wis.  538. 
There  is  no  bill  of  exceptions  making  the  ruling  of  the  court 
on  the  motion  to  open  the  judgment  and  allow  the  pro- 
posed defense  a  part  of  the  record,  and  there  is  nothing 
whatever  to  show  that  the  plaintiflf  excepted  to  this  order. 
It  has  uniformly  been  held  in  numerous  cases  for  a  period 
of  more  than  thirty  years,  that,  on  an  appeal  from  a  judg- 
ment, this  court  cannot  review  interlocutory  orders  which 
do  not  involve  the  merits  and  necessarily  affect  the  judg- 
ment, unless  they  are  excepted  to  and,  with  the  papers  on 
which  they  are  founded,  embraced  in  a  bill  of  exceptions. 
Cornell  v.  Davisy  16  Wis.  686 ;  Williams  v.  SblmeSy  7  Wis. 
168,  and  cases  cited  in  note. 

2.  It  is  claimed  that  the  order  in  question  is  reviewable 
on  appeal  from  the  judgment  in  favor  of  MiUmy  under 
sec.  2,  ch.  242,  Laws  of  1893,  similar  in  its  provisions  to 
R  S.  ^ec.  3070,  which  provides  that,  "upon  an  appeal  from 
a  judgment,  as  well  as  upon  a  writ  of  error,  the  supreme 
court  shall  review  any  intermediate  order  or  determination 
of  the  court  below  which  involves  the  merits  and  neces- 
sarily affects  the  judgment,  appearing  upon  the  record 
transmitted  or  returned  from  the  circuit  court,  whether  the 
same  were  excepted  to  or  not ;  nor  shall  it  be  necessary  in 
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any  case  to  take  any  exception  or  settle  any  bill  of  excep- 
tions to  enable  the  supreme  court  to  review  any  alleged 
error  which  would,  without  a  bill  of  exceptions,  appear 
upon  the  face  of  the  record."  Mere  interlocutory  motions 
and  orders,  not  involving  the  merits  and  necessarily  affect- 
ing the  judgment  appealed  from,  are  no  part  of  the  record 
or  judgment  roll  for  the  purposes  of  an  appeal  from  the 
judgment,  unless  made  so  by  a  bill  of  exceptions.  Cord  v. 
Southwell^  15  Wis.  211;  Geidnger  v.  Beyl,  71  Wis.  361; 
KeUej/  V.  C,  M.  ds  St.  P.  H.  Co.  53  Wis.  76;  Edleman  v. 
Kiddy  65  Wis.  18.  It  is  plain,  therefore,  that  unless  the 
order  can  be  said  to  be  one  involving  the  merits  a/nd  neces- 
sarily ejecting  the  judgment  appealed  from,  the  plaintiff  has 
lost  all  right  to  have  it  reviewed  in  this  court.  The  judg- 
ment appealed  from  is  not  affected  in  any  way  or  manner 
by  this  order.  It  was  rendered,  as  already  stated,  upon  an 
objection  and  determination  that,  under  the  facts  stated 
and  conceded  by  the  pleadings,  the  plaintiff  had  no  cause  of 
action  against  the  defendant  MiZem.  The  order  did  not 
therefore,  in  any  proper  sense,  involve  the  merits  of  the  con- 
troversy. It  cannot  be  a  matter  of  legal  concern  how  the 
pleadings  found  in  the  record  came  there,  if,  upon  their 
face,  they  show  that  the  plaintiff  had  no  right  of  action 
against  the  defendant;  and  the  order,  nnder  these  circum- 
stances, has  no  relation  to  the  merits,  and  cannot  be  said 
to  affect  the  judgment,  for  that  stands  and  depends  solely 
upon  the  pleadings,  and  wholly  independent  of  the  order. 
The  objection  to  the  reception  of  any  evidence  was,  in  ef- 
fect, a  demurrer  ore  tenus  to  the  so-called  amended  com- 
plaint by  way  of  reply  to  the  defendant's  answer,  and 
was  a  demand  for  a  judgment  on  the  pleadings,  which  the 
court  gave  accordingly. 

For  these  reasons'  the  assignment  of  error  based  on  the 
order  in  question  must  fail. 

8.  It  was  not  necessary  that  there  should  have  been  any 
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exception  taken  to  the  decision  of  the  court  rendering  judg- 
ment on  the  pleadings  in  favor  of  the  defendant,  to  entitle 
the  plaintiff  to  a  review  of  that  question  in  this  court.  The 
question  whether  the  pleadings  support  and  warrant  the 
judgment  is  one  arising  upon  the  record  proper,  and  may 
be  tested  by  writ  of  error  or  appeal  from  the  judgment. 
E(Uem<m  v.  Kiddy  65  Wis.  18;  Eiley  v.  Riley,  34  Wis.  372; 
Bowman  v.  Yam,  Kuren,  29  Wis.  209.  The  objection  taken 
to  the  pleadings,  and  the  action  of  the  court  thereon,  clearly 
appear  upon  the  face  of  the  judgment.  Where  there  is  no 
exception  to  the  finding  of  the  court,  upon  appeal  the  judg- 
ment will  be  reversed  if  it  is  not  sustained  by  the  pleadings 
and  finding.  Cramer  v.  Hanaford,  53  Wis.  85,  87.^  The 
pleadings  in  this  case,  upon  which  alone  the  judgment  was 
rendered,  sustain  the  same  relation  to  the  judgment  as  a 
finding  after  trial;  and  whether  the  judgment  here  appealed 
from  was  warranted  must  be  tested  by  the  pleadings  and 
matters  legally  of  record  in  the  action. 

4.  Upon  the  facts  stated  in  the  amended  complaint  it  is 
clear  that  the  plaintiff  made  the  loan  to  White,  and  Milem 
signed  the  note  with  him  to  secure  its  payment.  He  was 
surety  for  White,  and  the  plaintiff  knew  it,  for  it  is  alleged 
that  he  refused  to  make  a  desired  extension  of  time  of  pay- 
ment when  the  note  was  about  to  become  due,  if  Mrs.  White 
would  sign  the  same,  unless  the  defendant  Milem  consented 
to  it.  White  represented  that  he  had  seen  Milem  and  that 
he  would  consent.  Mrs.  White  signed  the  note,  and  Milem, 
when  afterwards  applied  to,  refused  his  consent.  A  few 
days  thereafter  the  plaintiff  entered  the  judgment  in  ques- 
tion against  White,  Milem,  and  Mrs.  White.  This  judgment 
was  in  full  force  at  the  time  of  the  trial,  certainly  as  be- 
tween the  plaintiff  and  White  and  his  wife,  and  as  to  Milem 
as  well,  for  it  stood  udder  the  order  of  the  court  as  to  him 
as  security.  It  was  conclusive  evidence  that  the  note  was 
a  valid  and  binding  obligation  as  between  the  plaintiff  and 
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Mrs.  White,  and  in  his  favor,  notwithstanding  the  objec- 
tions urged  to  its  validity  as  to  her  by  the  plaintiflTs  conn- 
sel,  that  she  was  a  married  woman  and  that  it  was  invalid 
by  reason  of  the  operation  of  the  statute  of  frauds.  The 
plaintiff  was  precluded  and  estopped  from  asserting  its 
invalidity,  or  that  there  was  a  want  of  consideration  as  be- 
tween the  plaintiff  and  White  for  the  alleged  extension  of 
the  time  of  payment  of  the  note.  The  plaintiff,  after  he 
knew  that  MUem  had  refused  his  consent  to  the  arrange- 
ment, elected  to  enter  judgment  against  all  the  parties  who 
had  signed  the  note,  Mrs.  White  as  well.  He  could  not  be 
heard  to  say  thereafter  that  there  was  no  extension  of  time 
of  payment  and  no  consideration  for  the  note.  If  Milem 
had  afterwards,  as  surety,  paid  the  debt  and  so  acquired 
the  right  to  proceed  against  White  as  his  principal,  he  would 
have  been  precluded  by  means  of  this  arrangement  of  the 
right  to  proceed  against  White  immediately  for  his  reim- 
bursement, and  his  legal  rights  in  this  respect  would  have 
been  suspended  during  the  period  of  the  extension.  This 
was  such  an  interference  with  Milem^s  rights  as  surety  as 
discharged  him  from  liability  to  the  plaintiff.  The  judg- 
ment was,  we  think,  conclusive  evidence  that  the  original 
contract  had  been  altered  so  as  to  change  the  legal  effect 
of  it  as  between  the  original  parties  to  it.  The  liability  of 
a  surety  is  one  strictissimi  juris.  He  has  a  right  to  stand 
npon  the  exact  words  of  his  contract,  and  to  insist  that  it 
shall  remain  intact  and  without  any  alteration  which  may 
possibly  in  any  way  affect  or  impair  his  rights  or  embar- 
rass him  in  the  assertion  of  them.  2  Brandt,  Suretyship, 
sec.  388 ;  DrinJcwine  v.  Eau  Claire^  83  Wis.  430 ;  State  v, 
McFetridge^  84  Wis.  500.  Any  change  in  the  personality, 
number,  or  relations  of  the  parties  to  an  instrument  is,  as 
a  general  rule,  a  material  alteration.  1  Am.  &  Eng.  Ency. 
of  Law,  506,  and  cases  cited  by  counsel  for  respondent.  It 
is  not,  however,  necessary  to  decide  whether  the  mere  ad- 
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dition  of  the  name  of  Mrs.  White  to  the  note,  without  the 
consent  of  Milem',  was  such  an  alteration  of  the  contract  as 
to  defeat  any  remedy  on  it  against  MUerrhy —  a  question 
much  discussed  at  the  argument,  and  upon  which  there  is  a 
considerable  conflict  of  opinion. 

Upon  the  facts  conceded  in  the  amended  complaint,  and 
established  as  well  by  the  judgment,  we  must  hold  that  the 
judgment  in  favor  of  MUeniy  appealed  from.  Is  correct  and 
must  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


CuBTis  Brothees  &  Company,  Appellant,  vs.  Hoxib  and  an- 
other, Eespondents. 

May  t^  May  B5, 1894. 

Attachment:  Debt  fraudulently  contracted:  Statements  to  commercial 
agencies:  Appeal:  Evidence:  Transactions  toith  person  since  de- 
ceased, 

1.  An  order  dbcharging  an  attachment  will  not  be  reversed  on  appeal, 
except  upon  a  clear  preponderance  of  the  evidence  against  the  find- 
ing of  the  court  below. 

2l  In  November,  1B89,  defendants  made  a  statement  to  a  commercial 
agency,  showing  assets  about  (250,000  in  excess  of  liabilities,  and 
naming  plaintiff  and  others  as  references.  In  May,  1890,  they 
orally  stated  the  same  thing  to  one  V.,  who  was  collecting  infor- 
mation for  another  agency.  These  statements  greatly  underesti- 
mated defendants'  liabilities,  but  the  evidence  tends  to  show  that 
they  were^  made  in  good  faith  and  that  defendants  did  not  know 
they  were  insolvent  until  they  made  an  assignment  in  September, 
1 890.  Plaintiffs  manager  saw  the  former  statement  and  also  talked 
with  v.,  who  told  him  the  substance  of  the  oral  statement  and  that 
he  had  learned  from  other  sources  that  defendants  were  practically 
what  they  represented  themselves  to  ba  Plaintiff  had  had  fre- 
quent transactions  with  defendants  for  several  years,  and  had 
knowledge  of  their  business  methods  and  the  character  of  their 
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enterprises,  which  were  widely  extended  and  of  a  somewhat  per- 
carious  and  uncertain  nature.  Between  April  2  and  September  1, 
1890,  plaintiff  sold  to  defendant  on  credit  merchandise  to  the 
amount  of  $80,000,  the  principal  item  being  |21,000  worth  of  lum- 
ber which,  it  appears,  plaintiff  was  anxious  to  sell  to  them  and  de- 
fendants were  reluctant  to  purchasa  During  these  transactions 
the  defendants'  statements  were  not  mentioned,  but  plaintiff's  man- 
ager testified  that  in  extending  the  credit  he  relied  on  the  written 
statement  of  November,  1889,  corroborated  by  the  statement  to  V. 
Upon  the  evidence,  showing  the  above  facts  among  others,  it  is 
Tield  that  there  was  no  clear  preponderance  of  proof  that  the  debt 
was  fraudulently  contracted,  so  as  to  sustain  an  attachment 

8.  Under  the  circumstances,  the  statement  of  November,  1889,  was  too 
remote  to  justify  the  plaintiff  in  relying  upon  it  absolutely ;  and  the 
defendants  were  not  responsible  for  what  V.  told  plaintiff's  man- 
ager, he  having  no  authority,  express  or  implied,  from  them  to 
make  such  statement 

4  After  the  death  of  one  of  the  defendants,  the  survivor's  son,  who 
had  no  interest  in  the  suit  and  from  whom  neither  party  derived 
any  interest,  was  competent  to  give  evidence  of  conversations  with 
the  deceased  in  his  lifetimes 

APPEAL  from  the  Circuit  Court  for  Lamglade  County. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for 
Langlade  county  vacating  the  attachment  issued  in  the 
above  action.  On  the  6th  of  September,  1890,  Hoxie  & 
Mellor,  partners,  etc.,  were  indebted  to  the  plaintiff  in  the 
sum  of  $30,032.52  upon  demands  not  then  due,  for  the  re- 
covery of  which  this  action  was  brought,  and  a  writ  of  at- 
tachment was  issued  in  the  manner  prescribed  by  law  upon 
an  affidavit  made  by  Cornelius  S.  Curtis,  the  general  man- 
ager of  the  plaintiff,  alleging  as  cause  therefor  that  he  had 
good  reason  to  believe,  and  verily  did  believe,  that  the  said 
defendants  had  assigned,  conveyed,  and  disposed  of,  or  were 
about  to  assign,  convey,  dispose  of,  or  conceal,  their  prop- 
erty, with  intent  to  defraud  their  creditors;  also,  that 
the  defendants  fraudulently  contracted  the  debt  respecting 
which  this  action  is  brought.  The  defendants  traversed 
the  affidavit,  denying  the  existence  of  the  causes  alleged 
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for  the  attachment.  On  the  same  day  the  attachment  was 
levied,  and  immediately  thereafter,  Hoxie  &  Mellor  made 
a  voluntary  assignment  to  Charles  Y.  Bardeen  of  all  their 
property,  etc.,  for  the  benefit  of  and  in  trust  for  their  cred- 
itors, excepting  property  exempt  from  execution.  The  as- 
signee also  intervened  and  made  a  similar  traverse  of  the 
affidavit  for  the  attachment.  Before  the  trial,  Zyman  JS. 
Barnes  had  become  such  assignee  in  the  place  of  Bardeen, 
and  was  substituted  in  his  place.  The  defendant's  counsel 
suggested  the  death  of  E.  N.  Mellor  since  the  commence- 
ment of  the  action,  and  it  proceeded  against  his  surviving 
partner  as  such. 

For  the  appellant  there  was  a  brief  by  Winkler j  FUmders^ 
Smithy  BoUum  &  VUas^  and  oral  argument  by  CI  E.  Wild 
and  J.  G.  Flanders. 

For  the  respondents  there  were  separate  briefs  by  Charles 
W,  Felker^  attorney,  and  Charles  Barber  and  Thompsons^ 
Harshanjo  (&  Davidson.,  of  counsel,  and  the  cause  was  ar- 
gued orally  by  Mr.  Fdker^  Mr.  Barler^  and  Mr.  C.  E. 
Thompson. 

PiNNET,  J.  1.  The  issues  raised  by  the  special  answer 
and  affidavit  for  the  writ  of  attachment  are :  (1)  Whether, 
at  the  time  it  was  issued,  the  defendants  had  in  fact  as- 
signed, conveyed,  and  disposed  of,  or  were  about  to  assign, 
convey,  dispose  of,  or  conceal  their  property,  with  intent 
to  defraud  their  creditors ;  (2)  whether  the  defendants  fraud- 
ulently contracted  the  debt  respecting  which  the  action  was 
brought. 

Proof  of  good  reason  on  the  part  of  the  creditor  to  be- 
lieve the  truth  of  the  charge  is  not  sufficient  to  sustain 
the  attachment,  but  the  substantive  charge  itself  must  be 
proved.  Davidson  v.  Hacketty  49  Wis.  186.  And  the  af- 
firmative of  the  issues  is  on  the  plaintiff.  R.  S.  sec.  2745. 
An  order  discharging  the  attachment  will  not  be  reversed 
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on  appeal,  except  upon  a  clear  preponderance  of  the  evi- 
dence against  the  finding  of  the  court  below.  Rice  v. 
Jerenaon^  54  Wis.  248 ;  Lord  v.  Devendorf^  54  Wis.  491. 

The  evidence  is  very  voluminous,  extending  over  600 
printed  pages,  and  the  trial  in  the  circuit  court  appears  to 
have  been  a  very  lengthy  and  laborious  one.  The  diffi- 
culty of  arriving  at  a  correct  conclusion  upon  questions 
of  fact  by  an  appellate  court,  which,  in  the  nature  of  the 
case,  cannot  have  the  time  and  obvious  advantages  pos- 
sessed by  the  court  below  in  arriving  at  a  result,  has  been 
frequently  pointed  out,  and  fully  justifies  the  rule  stated 
in  Lord  v.  Devendorf^  supra^  and  in  many  other  cases,  re- 
peatedly applied  to  the  review  of  mere  questions  of  fact 
by  an  appellate  court.  Mellor,  one  of  the  defendants,  al- 
though examined  under  sec.  4096,  R.  S.,  before  trial  as  an 
adverse  party,  died  before  the  trial,  and  the  fraudulent 
acts  charged  as  foundation  to  warrant  the  attachment  are 
claimed  to  have  been  done  or  committed  by  him  only, 
while  Hoxie^  the  surviving  partner,  is  in  no  way  incul- 
pated, except  constructively  by  reason  of  his  copartner- 
ship relation  with  Mellor.  An  elaborate  statement  of  the 
evidence  and  of  our  reasons  for  the  conclusions  at  which 
we  have  arrived  would  serve  no  useful  purpose,  and  we 
shall  content  ourselves  with  a  somewhat  general  statement 
of  our  views.  We  are  clearly  of  the  opinion  that,  consid- 
ering all  the  evidence,  no  cause  for  the  attachment  was 
satisfactorily  shown  under  the  first  charge  in  the  affidavit, 
namely,  that  the  defendants  had  assigned,  conveyed,  and 
'  disposed  of  their  property,  or  were  about  to  do  so,  or  con- 
ceal the  same,  with  intent  to  defraud  their  creditors.  The 
transactions  relied  on  in  support  of  this  charge  were  not 
necessarily  or  legally  fraudulent,  and  the  evidence,  wo 
think,  wholly  fails  to  show  that  they  were  entered  into 
with  the  fraudulent  intent  upon  the  part  of  the  defend- 
ants, or  either  of  them,  charged  in  the  affidavit.     The  evi- 
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dence  in  support  of  this  charge  is,  for  the  most  part,  un- 
certain and  inconclusive,  and  is,  we  think,  in  all  material 
respects  met  and  satisfactorily  explained  by  the  evidence 
on  the  part  of  the  defendants. 

2.  The  more  diflBcult  question  is  whether  it  appears  from 
a  clear  preponderance  of  proof  that  the  defendants  fraudu- 
lently contracted  the  debt  respecting  which  the  action  is 
brought.  It  appeared,  in  substance,  that  the  defendants 
had  been  carrying  on  a  very  extensive  business  in  logging, 
lumbering,  and  merchandise  in  northern  Wisconsin  and 
Michigan,  at  Antigo,  Bessemer,  Marinesco,  Bryant,  and  Iron- 
wood,  from  1885  down  to  the  time  they  assigned  (Septem- 
ber 6,  1890),  and  that  the  plaintiff,  an  Iowa  corporation, 
having  an  office  at  Wausau,  Wis.,  had  numerous  and  fre- 
quent business  transactions  with  them  down  to  the  latter 
date,  which  had  been  conducted  on  its  part  by  C.  S.  Curtis, 
its  general  manager.  Plaintiff  was  a  manufacturer  and 
dealer  at  Wausau  in  sash,  doors,  blinds,  and  lumber,  and 
sold  the  defendants  during  the  year  1890,  from  April  2d  to 
September  Ist,  lumber  and  merchandise  to  the  amount  of 
$30,032.52,  of  which  $21,000  was  for  a  lot  of  lumber  at 
Marinesco,  sold  June  13,  1890.  Curtis,  the  plaintiff's  gen-, 
eral  manager,  testified  that  he  extended  credit  and  times  of 
payment  on  the  other  bills,  and  relied  in  so  doing  on  the 
statements  made  by  defendants  to  the  commercial  agency, 
one  of  which,  signed  "  Hoxie  &  Mellor,"  to  K.  G.  Dun  & 
Co.,  and  dated  "  November  26, 1889,"  was  put  in  evidence, 
and  was  upon  a  printed  form  for  answers  to  various  inter- 
rogatories, many  of  which  were  not  answered.  It  contained 
various  items  of  assets  and  liabilities,  showing  total  liabili- 
ties of  $250,000,  amount  of  assets  over  liabilities  $254,000, 
and  it  stated  at  the  foot :  "  The  above  is  a  true  and  accu- 
rate statement  of  our  assets  and  liabilities,  and  is  presented 
as  a  basis  of  credit  through  the  reports  of  the  mercantile 
agency,'' —  and  was  signed  in  the  name  of  the  firm  by  the 
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defendant  Mellor,  and  it  stated  that  the  firm  did  a  banking 
business  with  the  National  Bank  of  Oshkosh  and  Bank  of 
Antigo,  and  named  as  references  said  banks ;  W.  W.  Hutch- 
inson, Antigo;  Curtis  Bros,  (&  Cb.,  Wausau.  One  Van 
Horn,  a  traveling  collector  of  information  for  Bradstreet's 
Commercial  Agency,  testified  that  he  had  called  on  defend- 
ants at  Antigo  the  latter  part  of  May,  1890,  and  that  Mel- 
lor gave  him  a  partial  statement ;  that  he  said  he  had  re- 
cently made  to  that  house  a  substantially  correct  state- 
ment, but  that  their  assets  then  were  $495,000  and  liabilities 
$235,000;  that  he,  Van  Horn,  told  Curtis  at  Wausau  the 
substance  of  the  statement  in  a  conversation,  in  a  general 
way,  as  to  the  reliability  of  the  defendants,  and  gave  him 
what  he  had  ascertained  on  the  outside  as  agent  for  his 
company ;  that  he  made  those  inquiries  of  banks  and  other 
parties,  among  others  of  one  Trever,  the  Bank  of  Antigo, 
and  Langlade  County  Bank,  and  found  out  that  they  were 
practically  what  they  represented  themselves  to  be.  Thinks 
he  told  Curtis  what  he  found  outside,  as  well  as  what  Mel- 
lor told  him.  Saw  Curtis  again  on  the  train,  and  he  seemed 
more  interested.  Saw  him  four  or  five  days  after  that, 
when  they  talked  it  over  quite  lengthily.  The  plaintiff  was 
then  a  subscriber  to  the  Bradstreet  Agency.  It  makes  up 
a  book  with  ratings  in  it  yearly,  which  it  sells  or  leases  to 
subscribers,  and  with  detailed  reports  on  the  books  in  Mil- 
waukee, which  are  furnished  on  application  to  subscribers. 
Hoxie  &  Mellor  were  subscribers  at  the  time. 

The  witness  Curtis  testified  that  he  first  saw  the  state- 
ment put  in  evidence  at  the  First  National  Bank  of  Wau- 
sau, about  January  1, 1890 ;  that  he  was  a  member  of  the 
discount  committee,  and  this  was  when  engaged  in  passing 
on  Hoxie  &  Mellor's  paper;  that  he  remembered  the  net 
balance  of  assets  stated  on  it  to  be  $254,000,  but  he  had 
been  unable  to  find  the  paper ;  that  he  was  the  credit  man 
of  the  plaintiff  at  Wausau,  and  relied  in  extending  the 
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credits  to  Hoxie  &  Mellor  "  on  that  statement,  corroiorcUed 
h/  the  statement  of  Van  Horn;  "  that  he  had  a  conversa- 
tion with  Mellor,  just  prior  to  bringing  the  action  in  Antigo, 
as  to  the  financial  condition  of  the  firm  in  June,  1890,  and 
he  said  they  had  two  dollars  in  assets  to  pay  every  one  in 
liabilities ;  that  on  account  of  illness  of  their  bookkeeper 
he  could  not  tell  what  their  liabilities  were, —  the  books 
were  not  posted,  and  he  could  not  tell  exactly.  This  was 
September  1,  1890.  On  the  6th  of  September  Mellor  still 
held  that  the  firm  owed  about  $300,000.  The  $21,000  sale 
of  lumber  at  Marinesco  to  defendants  embraced  all  the 
stock  the  plaintiff  had  there,  it  having  sold  out  its  interest 
in  the  mill  at  that  place.  Plaintiff's  first  item  of  account 
with  defendants  in  1890  was  under  date  of  April  2d,  to  the 
amount  of  $48.46,  but  it  seems  there  might  have  been  some 
notes  or  an  account  against  them  besides. 

After  the  assignment,  a  statement  of  the  affairs  of  the 
defendants  was  made  by  one  Bartz,  as  an  expert  account- 
ant, who  had  until  then  been  head  man  in  the  plaintiff's 
oflBce,  when  he  went  into  the  employ  of  Bardeen  as  as- 
signee. It  appeared  that  Mellor  issued  conimercial  paper 
of  the  firm  in  large  sums  to  be  sold  by  J.  H.  Weed.  The 
latter  had  $80,000  or  $90,000  or  more,  for  which  the  defend- 
ants claimed  he  had  not  accounted,  and  owed  them  that 
sum,  and  the  defendants  had  also  become  accommodation 
indorsers  of  A.  Weed  &  Co.  for  about  $80,000.  It  appears 
that  these  transactions  were  not  all,  or  only  in  a  small  part, 
entered  on  the  books  of  Hoxie  &  Mellor,  but  Mellor  kept 
an  account  of  them  in  a  small  book  he  carried  in  his  pocket. 
The  amount  of  liabilities  was  swelled  beyond  the  state- 
ment in  evidence,  mainly  by  these  and  similar  items  of 
paper  issued  to  be  sold  for  the  defendants,  and  for  which 
they  claimed  they  had  not  received  consideration,  and  by 
contingent  liabilities  and  accommodation  paper.  Hoxie 
let  Mellor  run  the  business,  and  never  paid  any  attention 
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to  it  until  the  attachment.  He  lived  at  New  London.  He 
testified  he  knew  that  Mellor  was  doing  a  big  business,  and 
that  Mellor  never  told  him  the  amount  of  assets  or  liabil- 
ities until  the  attachment.  It  appears  from  the  evidence 
that  the  books  of  Hoxie  &  Mellor  were  kept  in  a  very  im- 
perfect and  incomplete  way.  Mellor  did  the  financial  busi- 
ness, drew  checks,  made  notes,  sales,  and  purchases,  etc., 
and  reported  what  he  did,  as  was  necessary,  as  he  says,  for 
Larson  to  make  entries  on  the  books.  Along  in  1885-6-7-8 
they  did  a  business  of  about  $300,000  a  year,  and  in  1889 
and  1890  about  $500,000  a  year.  Did  not  take  an  account 
of  stock  and  trial  balances  from  year  to  year.  Did  not  get 
time.  Mellor  testified  that  he  supposed  the  statement 
made  to  the  R.  G.  Dun  &  Co.  Agency  was  true  when  he 
made  it,  and  that  he  made  it  partly  from  books  and  partly 
from  estimates ;  that  he  knew  that  credit  was  extended  on 
the  basis  of  such  statements ;  that  he  got  it  as  near  right 
as  he  could.  He  denied  knowing  Van  Horn,  or  making 
any  statement  to  any  one  at  Antigo  who  had  called  on  him 
from  Bradstreet's  Agency;  that  he  was  not  solicited  to 
make  any  such  statement,  but  may  have  talked  at  Antigo 
with  some  one  from  that  agency,  but  not  in  May  or  June, 
1890,  in  reference  to  the  affairs  of  the  firm ;  that  they 
issued  paper  to  J.  H.  Weed  to  sell  to  the  amount  of  $90,000, 
from  which  they  got  no  returns.  Larson  says  he  did  enter 
on  the  books  notes  issued  by  Hoxie  &  Mellor  when  re- 
ported to  him ;  that  he  never  furnished  Mellor  with  a  bal- 
ance sheet  of  the  books  at  Antigo,  and  he  never  required 
one;  that  Mellor  did  not  look  over  the  books  during  the 
last  four  or  five  months,  and  that  he  did  not  tell  Mellor 
what  the  books  showed  to  be  the  condition  of  the  firm. 
Up  to  the  time  of  the  attachment  on  the  Iron  wood  property, 
just  before  the  assignment,  the  firm  had  had  no  difficulty 
in  meeting  their  obligations ;  that  he  and  Mellor  believed 
the  firm  able  to  meet  their  obligations. 
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It  was  clearly  shown  that  the  statement  made  to  the 
R.  G.  Dun  &  Co.  Agency  was  very  inaccurate,  particularly 
in  that  the  liabilities  of  the  firm  were  largely  understated. 
The  expert  Bartz,  already  mentioned,  prepared  a  statement 
as  shown  by  the  hooks,  papers^  and  vouchers,  etc,  of  Hoxie 
&  Mellor,  showing  that  the  amount  of  their  indebtedness 
when  the  statement  was  made  was  $479,507.34,  and  this  did 
not  include  the  accommodation  paper  issued  to  A,  Weed  & 
Co.  and  some  other  matters.    He  testified  that  the  books 
and  vouchers,  etc.,  of  Hoxie  &  Mellor  in  the  hands  of  the 
assignee  showed  that  their  indebtedness,  January  1, 1890, 
was  $618,655.81;  that  the  liabilities  of  the  firm  in  June, 
1890,  as  shown  by  the  books  and  vouchers,  etc.,  in  the 
hands  of  the  assignee,  were  $780,619.82;  that  the  amount 
of  paper  issued  by  Hoxie  &  Mellor  and  indorsed  by  J.  H. 
Weed  during  the  year  1890  was  $383,500.    He  detailed  the 
methods  pursued  by  him  in  making  up  his  statement,  and 
submitted    elaborate  statements  covering  many  printed 
pages  in  respect  thereto.     This  statement  was  made  after 
the  attachment  and  assignment.    On  the  other  hand,  a 
statement  by  Carlton  Wells  as  an  expert  was  produced, 
differing  widely  from  the  one  prepared  by  Bartz,  compiled 
from  ths  hooks  of  the  firm,  showing  that  the  assets,  Novem- 
ber 26,  1889,  the  date  of  the  statement,  were  $524,983.96, 
and  the  liabilities  $274,697.02,  corresponding  in  result  very 
nearly  with  the  statement  in  evidence ;  that  their  assets, 
January  1,  1890,  appeared  to  be  $541,183.42,  and  their  lia- 
bilities $262,469.49,—  net  assets,  $278,713.93 ;  that  at  the 
time  of  the  assignment  the  amount  of  assets,  as  they  ap- 
peared from  the  books,  was  $635,164.47,  and  the  liabilities 
$434,503.75.    The  assignee's  report  as  to  assets  was  the 
same,  and  as  to  liabilities  $568,158.12.    The  testimony  of 
the  respective  experts  was  very  lengthy  and  elaborate,  and 
the  statements  defy  all  attempt  at  condensation  or  exam- 
ination within  the  limits  of  an  opinion. 
Vol*  88—4 
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The  evidence  shows  that  the  plaintiff  was  quite  anxious 
to  make  the  sale  of  the  Marinesco  stock  of  lumber,  amount- 
ing to  about  $21,000,  and  that  the  defendants  were  rather 
reluctant  to  purchase  it.  A.  E.  Hoxie,  son  of  the  defend- 
ant Boxiej  was  at  Marinesco  when  the  bargain  was  made, 
and  heard  part  of  the  talk,  and  knew  that  it  was  closed  at 
that  time;  that  Mellor  told  Curtis  that  he  would  give  him 
$75  if  he  would  let  him  back  out  and  say  nothing  more 
about  it,  but  did  not  hear  Curtis  reply  or  anything  further 
said  about  it ;  that  he  thought  Mellor  meant  just  what  he 
said,  but.  that  he  was  directed  to  scale  the  lumber.  Another 
witness,  Paine,  said  that  Mellor  said  to  Curtis  he  had  rather 
give  $75  if  Curtis  would  let  him  off  from  the  sale.  The 
latter  said  the  lumber  was  cheap  enough,  and,  as  he  was 
going  out  of  there,  Mellor  would  make  money  buying  it 

Evidence  was  offered  and  received  tending  to  show  that 
in  the  ordinary  course  of  business,  in  making  statements  or 
reports  to  commercial  agencies  for  concerns  of  the  char- 
acter and  kind  of  Hoxie  &  Mellor,  it  was  not  customary  to 
include  in  their  liabilities  accommodation  paper,  and  also 
tending  to  show  that  it  was  a  method,  quite  common,  of 
raising  money  by  issuing'  notes  to  note  brokers  to  sell 
The  evidence  tended  to  show  that  Mellor  really  believed 
that  his  firm  was  solvent  up  to  the  time  of  the  attachment 
on  the  Iron  wood  property,  and,  with  temporary  assistance, 
could  get  over  its  present  difficulties  and  go  on,  and  also 
tending  to  show  that  the  statement  made  to  R  G.  Dun  & 
Co.  was  made  in  good  faith,  though  it  appears  to  have 
been  a  very  inaccurate  or  mistaken  one,  particularly  in  re- 
gard to  their  liabilities ;  and  the  evidence  tended  to  show 
that  Curtis,  the  general  manager  of  the  plaintiff,  had,  in  a 
general  way,  knowledge  of  the  kind  and  character  of  the 
business  and  general  business  operations  of  Hoxie  &  Mellor. 
It  does  not  appear  that  at  any  time  in  the  course  of  its 
business  transactions  with  that  firm  he  asked  them  for  any 
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statement  as  to  their  financial  condition  until  a  few  days 
before  the  assignment,  and  this  subject  does  not  appear  to 
have  been  alluded  to  in  any  way  at  the  time  of  the  sale  of 
the  lamber  at  Marinesco  for  so  considerable  an  amount  as 
$21,000,  nor  does  it  appear  that  the  statement  to  the 
R.  G.  Dun  &  Co.  Agency  was  ever  mentioned  by  Curtis  to 
the  defendants  or  any  one  else  until  a  few  days  before  the 
attachment. 

The  statement  made  by  the  defendants  to  the  R  G.  Dun 
&  Co.  Agency  was  too  remote  from  the  transaction  in 
question,  in  view  of  the  knowledge  the  plaintiff  had  of  the 
defendants'  business  enterprises  and  methods,  and  of  the 
business  relations  which  had  existed  between  the  parties 
for  over  four  years,  to  reasonably  justify  the  plaintiff  in 
absolutely  relying  on  this  representation  of  the  defendants 
as  a  basis  of  credit  for  so  large  a  sum,  without  any  attempt 
to  obtain  from  them  or  other  sources  further  information 
on  the  subject.  It  was  made  November  26, 1889,  and  Cur- 
tis saw  it  in  January,  1890,  and  the  main  transactions  be- 
tween the  parties  were  about  seven  months  after  its  date. 
Upon  its  face  it  does  not  seem  to  have  been  intended  as  a 
basis  for  the  action  of  the  plaintiff  or  the  banks  named  in 
it,  for  they  were  the  parties  the  defendants  named  as  refer- 
ences to  whom  the  commercial  and  business  public  might 
refer  to  vouch  for  the  reliability  of  the  statement  and  for 
the  standing  and  responsibility  of  the  defendants.  When 
Curtis  saw  this  paper  he  must  have  observed  its  obvious 
import  in  this  respect,  and  that  the  plaintiff  was  being  held 
out  to  the  world  as  vouching  for  the  statement  in  a  man- 
ner that  might  be  highly  prejudicial  to  the  interests  of 
others.  With  knowledge  of  the  character  of  the  statement, 
investigation  became  a  duty,  both  for  the  protection  of  the 
plaintiff  if  it  expected  to  act  on  it  as  a  basis  of  credit,  and 
in  fairness  to  protect  others  who  might  rely  on  it  by  rea- 
son of  the  reference  to  the  plaintiff.    Tt  does  not  appear 
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that  it  took  any  action  on  the  subject,  but  left  the  matter 
with  the  sanction  of  its  name  to  give  credit  to  the  state- 
ment, and  it  is  difficult  to  see  how  it  lies  with  the  plaintiflf 
to  say  that  it  was  misled  by  a  statement  not  clearly  in- 
tended to  influence  its  action,  but  with  the  aid  of  its  sanc- 
tion to  influence  others.  Looking  to  the  extrinsic  facts, 
and  they  must  be  considered  to  judge  of  the  probable  effect 
of  the  statement  on  the  plaintiff,  in  any  other  view,  we  find 
that  there  was  no  apparent  reason  for  the  plaintiff  to  re- 
quire or  the  defendants  to  make  any  such  statement,  when 
their  standing,  character,  and  extent  of  their  business,  and 
general  methods  in  which  it  was  carried  on,  must  have  been 
well  understood  by  the  plaintiff  in  consequence  of  its  former 
long-continued  business  relations  with  the  defendants. 

It  is  material  to  note  that  it  does  not  appear  that  men- 
tion was  ever  made  of  this  statement  by  Curtis,  the  plaint- 
iff's general  manager,  to  the  defendants  or  to  any  one  else 
until  a  few  days  before  the  attachment  was  made,  notwith- 
standing so  large  a  deal  as  that  for  the  lumber  at  Marinesco 
for  $21,000,  and  one  probably  out  of  the  usual  course  of 
business,  took  place  between  them;  a  transaction,  it  ap- 
pears, the  plaintiff  was  quite  anxious,  and  the  defendants 
rather  reluctant,  to  make, —  so  much  so  that  they  offered 
to  give  $75  to  have  the  sale  abandoned  or  declared  off. 
This  is  certainly  strong  evidence  to  show  the  statement  in 
question  was  not  made  with  intent  to  defraud  and  deceive 
the  plaintiff,  or  to  secure  or  bring  about  a  sale  of  the  prop- 
erty to  the  defendants  without  an  intention  on  their  part 
to  pay  for  it,  or  with  intent  to  defraud  the  plaintiff.  The 
statement  does  not  appear  to  have  been  put  forth  as  a  de- 
vice or  means  to  influence  any  matter  then  in  hand  between 
the  parties,  or  to  which  it  had  any  contemplated  or  near 
relation,  and  there  seems  to  have  been  an  absence  of  any 
intention  on  the  part  of  the  defendants  to  defraud  or  mis- 
lead. 
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It  appears  to  have  been  generally  held,  where  an  untrue 
statement  to  a  commercial  agency  is  relied  on  to  afifect  a 
transaction  made  on  the  faith  of  it,  that  it  is  necessary,  not 
only  to  show  the  falsity  of  the  representation,  but  that, 
when  it  has  no  direct  connection  with  the  transaction  then 
depending  or  about  to  be  engaged  in,  it  must  be  shown 
that  the  untrue  statement  was  wilfully  or  intentionally 
made  for  the  purpose  of  procuring  credit  from  the  plaintiff; 
but  this  case  does  not  call  for  a  decision  on  this  point  This 
view  is  maintained  in  MacuUar  v.  MeKinley^  99  N.  Y.  353, 
357,  restricting  the  doctrine  of  Eaton^  Cole  <&  Bumham  Co. 
V.  Averj/j  83  N.  Y.  31.  The  latter  case  holds  that  it  is 
necessary  that  the  statement  be  wilfully  false,  and  that  the 
question  is  material  whether  the  representations  were  such 
as  were  calculated,  under  the  circumstances,  to  deceive  a 
prudent  man.  Genesee  Co.  Sav.  Ba/rik  v.  Michigan  B.  Co, 
52  Mich.  164,  170,  438;  Victor  v.  Henlien,  33  Hun,  549,  550. 

Whether  the  plaintiff  had  a  right  to  rely  upon  the  rep- 
resentations contained  in  the  statement  is  not  a  deduction 
to  be  made  from  its  language  alone,  but  from  all  the  ex- 
trinsic facts  and  circumstances  as  well,  as  to  whether  it 
would  be  liable  to  influence  the  judgment  and  conduct 
of  a  prudent  business  man.  Curtis  testifies,  it  is  true,  that 
he  extended  credits  to  the  defendants  on  account  of  the 
statement  made  by  them  to  the  commercial  agency,  and, 
on  redirect  examination,  that  he  relied  ^^upon  the  state- 
ment he  saw  at  the  bank,  corroborated  by  the  statement 
made  to  Van  Horn!'*  It  is  evident  from  the  testimony  of 
Van  Horn  that  Curtis  was  interested  in  seeking  for  infor- 
mation about  the  last  of  May,  and  a  short  time  before  the 
Marinesco  sale,  as  to  the  responsibility  of  the  defendants. 
He  had  three  conversations  on  the  subject  with  Van  Horn, 
and  he  learned  the  substance  of  the  partial  oral  statement 
made  to  the  latter,  and  that,  on  inquiry  by  him  at  two  or 
three  of  the  banks  and  of  one  Trever,  he  '^  found  out  that 
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they  were  practically  what  they  represented  themselves  to 
be."  As  already  indicated,  we  think  that,  under  the  cir- 
camstances  of  the  case,  and  the  remoteness  in  point  of  time 
of  the  statement,  he  was  not  entitled  to  rely  on  it  as  a 
basis  of  credit,  and  if  he  needed  any  assurance  on  that 
point,  or  was  in  doubt,  as  his  conduct  tends  strongly  to 
show  he  was,  he  ought  to  have  called  the  attention  of  the 
defendants  to  it  at  the  time  of  the  transaction  in  question, 
or  to  have  obtained  information  elsewhere.  But  he  did 
not  take  that  course,  and  we  are  impelled  to  the  conclusion 
from  all  the  evidence  that,  while  he  recognized  the  neces- 
sity of  further  information,  he  relied  on  Van  Horn's  state- 
ment and  the  recent  inquiries  he  had  made,  together  with 
his  knowledge  of  their  standing,  responsibility,  and  extent 
of  their  business,  acquired  in  the  course  of  dealing  between 
the  plaintiflf  and  defendants  for  the  past  four  years  or  more. 
The  defendants,  however,  are  not  responsible  in  any  proper 
sense  for  Van  Horn's  statement  to  Curtis.  He  was  not' 
their  agent  or  representative  for  that  purpose,  nor  did  they 
make  him  any  written  statement  Van  Horn  was  simply 
in  the  employ  of  the  Bradstreet  Agency,  collecting  infor- 
mation to  enable  it  to  rate  the  defendants  and  others,  and 
send  such  ratings  out  to  their  customers  in  the  usual  way. 
He  does  not  appear  to  have  had  any  authority  to  do  more, 
or  to  give  it  out.  We  do  not  think  the  defendants  can  be 
affected  on  this  issue  by  Van  Horn's  statement  to  Curtis, 
for  he  had  no  authority,  express  or  implied,  from  the  de- 
fendants to  make  it.  It  was  a  material  part  of  the  plaint- 
iffs case  to  show,  not  only  that  it  had  a  right  to  rely,  liut 
that  in  fact  it  did  rely,  on  the  statement  in  question.  This 
could  not  be  presumed,  and  it  was  required  to  be  shown  by 
a  preponderance  of  proof.  In  consequence  of  the  statute 
as  to  the  burden  of  proof,  the  defendants  were  not  required 
to  prove  to  a  demonstration  that  it  was  not  relied  on.  It 
was  sufficient  if  this  appeared  by  a  preponderance  of  proof. 
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The  case  shows  that  in  respect  to  the  affairs  of  the  firm 
of  Hoxie  &  Mellor  there  were  bad  business  methods  and 
very  imperfect  bookkeeping,  and  that  they  probably  lost 
largely  on  account  of  their  accommodation  paper  and  by 
paper  placed  in  the  hands  of  note  brokers  for  sale.  The 
failure  which  occurred  was  a  probable,  if  not  necessary, 
result  of  a  want  of  good  judgment  and  business  prudence 
in  the  management  of  a  business  very  widely  extended  and 
of  a  somewhat  uncertain  and  precarious  nature. 

The  objection  to  the  competency  of  A.  E.  Hoxie  as  a 
witness  to  give  evidence  of  conversations  with  Mellor,  since 
deceased,  is  clearly  not  well  taken.  A.  E.  Hoxie  was  not  a 
party  to  the  suit  or  in  interest  in  any  way  whatever. 
Neither  party  claimed  or  derived  any  interest  or  title  under 
or  through  him.  The  statute  in  respect  to  the  competency 
of  witnesses  was  intended  to  extend  and  liberalize  the  rules 
of  the  common  law,  and  not  to  restrict  them.  The  rule 
has  always  been  that,  at  common  law,  a  witness  circum- 
stanced as  the  one  in  question  was  competent  to  testify  to 
statements  or  declarations  made  by  a  party  since  deceased. 
And  we  see  no  objection  to  this  witness  being  asked  what 
he  heard  Curtis  say  as  to  his  desire  to  sell  the  lumber  at 
Marinesco  in  bulk  or  a  portion  of  it.  Other  objections  to 
testimony  admitted  present  no  point  material  to  the  decis- 
ion, and  do  not  require  consideration. 

It  would  seem  from  the  testimony  and  findings  that  the 
court  below  must  have  arrived  at  the  conclusion  that  the 
plaintiff,  under  the  facts  and  circumstances  shown,  was  not 
entitled  to  rely,  and  did  not  in  fact  rely,  on  the  statement 
in  question,  and  we  do  not  find  any  clear  or  decided  pre- 
ponderance of  proof  against  this  view  of  the  case  or  of  the 
finding  of  the  circuit  court.  We  hold,  therefore,  that  the 
order  vacating  the  attachment  is  correct. 

Bf/  the  Court —  The  order  appealed  from  is  affirmed. 
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McCoy,  by  guardian  ad  Utem^  Respondent,  vs.  Milwaukeb 

Street  Railway  Company,  Appellant. 

May  2— May  £6,  1894. 

Street  railway  companies:  Injury  to  person  through  negligence  of  car 
driver:  Emdence:  Special  verdict:  Instructions  to  jury:  Damages. 

1.  In  an  action  for  an  injury  wliich  permanently  deprived  plaintiff  of 
the  use  of  an  arm,  evidence  on  his  belialf  that  he  had  no  education 
or  trade  was  admissible  upon  the  question  of  damages. 

%  Plaintiff's  claim  being  that  the  wheels  of  defendant's  street  car  in 
some  way  caught  and  crushed  his  elbow  but  did  not  run  over  his 
arm,  it  was  not  error  to  exclude  expert  testimony  on  behalf  of  the 
defendant  as  to  what  would  have  been  the  effect  upon  the  arm  if 
the  car  had  run  over  it  If  relevant,  it  was  not  tlie  subject  of  expert 
testimony. 

a.  It  being  claimed  that  the  injury  was  caused  by  the  negligence  of  the 
car  driver,  evidence,  elicited  on  his  cross-examination,  that  it  was 
part  of  his  duty  to  see  that  passengers  put  their  fares  in  the  box, 
and  that  sometimes  in  attending  to  that  duty  he  had  to  turn  around 
so  as  to  face  the  car,  was  competent  to  show  that  his  attention  was 
liable  to  be  diverted,  even  though  it  could  not  be  shown  with  cer- 
tainty what  was  the  precise  situation  at  the  time  of  the  accident 

4.  The  question  whether  the  defendant  was  guilty  of  any  negligence 

which  was  the  proximate  cause  of  the  injury  being  submitted  to 
the  jury  for  a  special  verdict,  a  question  requiring  the  jury  to  state 
in  what  that  negligence  consisted  was  properly  refused  as  calling 
for  mere  evidential  facts. 

5.  A  question  as  to  whether  the  defendant  in  the  exercise  of  ordinary 

care  could  have  avoided  the  injury  was  also  properly  refused  as 
being  merely  a  repetition  of  the  question  first  mentioned. 

d.  Where  the  jury  were  instructed  as  to  some  of  the  elements  or  facts 
.  to  which  attention  should  be  given  in  forming  their  estimate  of  the 
value  of  the  testimony  of  witnesses,  a  failure  to  call  their  attention 
to  other  elements  or  facts  was  not  error,  in  the  absence  of  any  re- 
quest for  fuller  or  more  specific  instructiona 

7.  So,  alsp^  a  failure  to  instruct  the  jury  not  to  include  in  the  damages 
compensation  for  plaintiff's  loss  of  time,  etc.,  during  his  minority, 
was  not  error,  where  no  such  instruction  was  requested. 

a  Damages  for  mental  suffering  caused  by  serious  personal  injury  are 
not  special  damages,  and  need  not  be  specially  pleaded  or  proved. 

9.  An  award  of  $4,000  for  a  permanent,  and  almost  or  quite  total,  loss 
of  tlie  use  of  his  left  arm  by  a  boy  seventeen  yean  old,  is  held  not 
excessiva 
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APPEAL  from  the  Superior  Court  of  Milwaukee  County. 

Action  for  personal  injury.  The  plaintiff  claims  the  facts 
to  be  as  follows:  That  the  plaintiflF,a  messenger  boy,  about 
seventeen  years  old,  was  riding  on  horseback  along  a  street 
on  which  the  defendant  operated  its  street  railway,  when 
the  horse  slipped  and  fell;  that  the  horse  fell  onto  the 
plaintiff  in  such  a  way  as  to  confine  him  to  the  ground,  and 
very  near  to  the  defendant's  track ;  that  one  of  defendant's 
cars  drawn  by  horses  was  coming  towards  the  plaintiff,  and 
distant  from  him  about  half  a  block,  at  the  time  when  the 
horse  fell;  that  the  whole  situation  was  in  plain  sight  of 
the  defendant's  car  driver;  that  the  car  was  not  stopped, 
but  continued  on  its  course  past  the  plaintiff;  that  in  keep- 
ing his  head  from  under  the  wheels  as  the  car  passed  him, 
his  arm  in  some  way  was  crushed  by  the  wheels.  The 
plaintiffs  own  testimony  had  some  cori^oboration. 

The  defendant's  theory  of  the  accident  was  that  the 
plaintiff  was  coming  from  the  rear  of  the  car;  and  that, 
while  attempting  to  pass  and  get  ahead  of  the  car,  his  horse 
fell  at  the  side  of  the  car,  and  he  was  thrown  against  the 
car  and  pavement,  and  so  received  his  injury  without  the 
knowledge  or  fault  of  the  car  driver. 

There  was  a  special  verdict,  with  damages  assessed  at 
$4,000.  There  was  judgment  for  the  plaintiff  upon  the 
verdict,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Miller^  Ifoyea  c6 
Miller^  and  oral  argument  by  B.  E.  Miller^  Jr.  They 
contended,  inter  alia^  that  the  court  erred  in  admitting  evi- 
dence of  the  plaintiff's  lack  of  education  and  that  he  sup- 
ported himself.  2  Thomp.  Neg.  1257,  1263;  3  Suth.  Dam. 
(1st  ed.),  261,  262;  AWerti  v.  N.  T.,  Z.  E.  <&  W.  B.  Co.  118 
K  Y.  81,  82;  Stewart  v.  Bvpon,  38  Wis.  588.  The  expert 
evidence  in  relation  to  the  effect  of  a  street  car's  running 
over  the  arm  of  plaintiff  was  improperly  excluded.  Louis- 
viOe  cfe  N.  B.  Co.  v.  Mothershedy  97  Ala.  261;  Watson  v. 
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Minneapolis  St  R.  Co.  53  Minn.  551 ;  Andrews  v.  Youmans^ 
82  Wis.  81.  The  court  erred  in  refusing  to  submit  the 
questions  proposed  by  defendant.  Haley  v.  Jump  R.  Z. 
Co.  81  Wis.  412;  SeUeck  v.  Gri&wold,  49  id.  39,  49,  50. 

For  the  respondent  there  was  a  brief  signed  by  W.  J. 
Turner^  counsel,  and  Turner  dk  Timlin^  attorneys,  and 
oral  argument  by  Mr.  Turner.  They  argued,  among  other 
things,  that  what  would  have  been  the  effect  of  the  car's 
running  over  the  boy's  arm  was  not  a  subject  for  expert 
testimony.  Seliger  v.  Bastian^  66  Wis.  521;  Oleson  v.  ToU 
ford,  37  id.  327;  Lawson  v.  C,  St.  P.,  M.  <&  0.  R.  Co.  64 
id.  447;  1  Greenleaf,  Ev.  (15th  ed.),  sec.  440, et,seq.;  Milwau- 
kee i&  St.  P.  R.  Co.  V.  Kellogg,  ^4  U.  S.  469;  Hammond  v. 
Woodman,  66  Am.  Deo.  228;  Mellor  v.  Utica,  48  Wis.  457; 
KnoU  V.  State,  55  id.  249.  The  boy's  lack  of  education  was 
properly  taken  into  account  in  estimating  his  damages. 
Power  V.  Harlow,  53  Mich.  507;  Knapp  v.  S.  C.  cfe  P.  R.  Co. 
71  Iowa,  41 ;  Henry  v.  S.  C.  c6  P.  R.  Co.  75  id.  84.  The  dam- 
ages  were  not  excessive.  Schmidt  v.  M.  dk  St.  P.  R.  Co. 
23  Wis.  186;  Neilon  v.  M.  <&  M.  P.  Co.  75  id.  579;  Eetchum 
V.  Tex.  c&  P.  R.  Co.  38  La.  Ann.  777;  Sehulis  v.  C,  M.  cfe 
St.  P.  R.  Co.  48  Wis.  375;  Sprague  v.  Atlee,  81  Iowa,  1; 
Mo.  Pac.  R.  Co.  V.  Jones,  75  Tex.  151 ;  Unio7i  Poo.  R.  Co. 
V.  Young,  19  Kan.  493;  Ridenhour  v.  E.  C.  C.  R.  Co.  102 
Mo.  270;  LitUe  Rock  &  F.  S.  R.  Co.  v.  Cagle,  53  Ark.  347; 
Sobieski  v.  St.  P.  cfe  D.  R.  Co.  41  Minn.  169;  Eldridge  v. 
Atlas  S.  S.  Co.  58  Hun,  96;  M^rtaugh  v.  N.-Y.  C.  <&  H. 
R.  R.  Co.  49  id.  456. 

Nkwman,  J.  The  first  error  claimed  is  this:  The  plaint- 
iff was  permitted  to  testify,  over  defendant's  objection,  that 
he  had  learned  no  business  or  trade,  that  he  had  no  educa- 
tion, and  could  not  do  office  work.  It  was  understood  that 
this  evidence  was  intended  to  bear  upon  the  question  of 
the  amount  of  the  plaintiff's  damages.    An  authority  cited 
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by  the  appellant  on  the  subject,  2  Thomp.  Neg.  1257,  says  : 
"  The  jury,  looking  to  all  the  circumstances  of  the  case, — 
his  former  occupation,  its  nature,  the  money  or  other  bene- 
fits derived  therefrom,  and  the  extent  to  which  his  capacity 
to  follow  that  or  any  other  calling  to  which  he  is  fitted  is 
impaired  by  the  wrong  of  the  defendant, —  must  assess  his 
damages  at  a  sum  which  will  compensate  him  for  the  in- 
jury suffered."  In  order  to  be  able  to  judge  fairly  how 
much  his  capacity  to  earn  money  and  to  get  a  living  has 
been  impaired,  it  would  seem  that  the  jury  should  be  in- 
formed by  evidence  of  his  qualifications  and  capacity  to 
follow  his  former  or  some  oth6r  calling.  It  would  seem  to 
be  competent  to  inform  the  jury  by  evidence  what  fitness 
he  had  for  following  his  former  or  some  other  business, 
both  before  and  after  his  injury,  in  order  to  enable  the  jury 
fairly  to  estimate  his  damages.  The  fact  that  he  had  no 
education  or  trade  is  relevant  upon  such  an  inquiry. 

The  second  error  claimed  is  that  the  defendant's  expert 
witness  was  not  permitted  to  give  his  opinion  as  to  what 
would  have  been  the  eflfect  upon  the  plaintilQPs  arm  if  the 
car  wheels  had  run  over  it.  It  was  not  claimed  by  the 
plaintiff  that  the  wheels  did  run  over  his  arm.  He  claimed 
that  the  wheels  in  some  way  caught  and  crushed  his  elbow, 
and  left  him  with  a  stiffened  and  comparatively  useless 
arm.  This  does  not  seem  to  have  been  seriously  disputed. 
It  could  really  throw  little  light  upon  the  extent  of  the 
injury,  or  the  precise  manner  of  its  infliction,  to  show  that 
the  arm  would  have  been  severed  if  the  wheels  had  act- 
ually passed  over  and  across  it.  So  the  proposed  evidence 
had  little  relevance.  If  relevant,  it  was  not  a  subject  for 
expert  testimony.  It  is  a  matter  of  common  knowledge 
that  a  car  wheel  passing  over  a  man's  arm  which  lies  across 
the  track  will  probably  cut  the  arm  off.  The  evidence 
could  not  have  enlightened  the  jury  upon  that  subject. 
The  plaintiff  was  permitted,  over  the  defendant's  objec- 
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tion,  by  cross-examination  of  the  defendant's  witness  the 
car  driver,  to  show  that  it  was  a  part  of  the  driver's  duty 
to  see  that  the  passengers  put  their  fares  in  the  box,  and 
that  sometimes  in  attending  to  that  duty  he  had  to  turn 
around  so  as  to  face  the  car.  This  is  claimed  as  error. 
Doubtless  a  large  latitude  must  ^e  permitted  on  cross- 
examination.  The  intelligence  and  memory  of  the  witness, 
his  opportunity  and  accuracy  of  observation,  his  attention 
or  want  of  attention,  are  all  proper  subjects  of  investiga- 
tion on  cross-examination.  This  tends  to  make  clear  the 
degree  of  credence  to  which  the  statements  are  entitled. 
Whether  he  was  in  a  situation  to  give  undivided  attention, 
or  whether  his  attention  was  liable  or  likely  to  be  diverted 
by  other  duties,  are  certainly  proper  subjects  of  inquiry. 
And  this  is  none  the  less  competent,  but  may  be  more  im- 
portant, in  a  case  where  it  cannot  be  shown  with  entire 
certainty  what  was  the  precise  situation  at  the  time  of  the 
occurrence.  The  testimony  was  competent  for  this  pur- 
pose, even  if  immaterial  for  any  other  purpose. 

The  court  refused  to  submit  in  the  special  verdict  two 
questions  requested  by  the  defendant.  The  first  question 
which  was  submitted  is :  "  Was  the  defendant,  or  its  serv- 
ants, guilty  of  any  negligence  which  was  the  proximate 
cause  of  injury  to  the  plaintiff?"  The  defendant  asked  to 
follow  that  question  with  this:  "If  you  should  answer  the 
foregoing  question,  number  one,  in  the  affirmative,  in  what 
did  that  negligence  consist?"  This  question  the  court  re- 
fused to  submit.  This  is  the  fourth  alleged  error.  The 
question  which  was  submitted  included  the  issuable  fact  of 
the  defendant's  negligence.  This  was  a  material  issuable 
fact  in  the  case.  The  question  proposed  by  the  defendant 
is  not  addressed  to  any  issuable  fact  in  the  case,  but  calls 
upon  the  jury  to  report,  in  their  special  verdict,  the  evi- 
dential facts  from  which  they  shaJl  draw  their  conclu- 
sion of  the  issuable  fact.     It  is  now,  since  the  subject 
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was  revised  in  sec.  2858,  p.  S.,  well  settled  that  such  mat- 
ters have  no  proper  place  in  a  special  verdict.  "  It  is  the 
province  of  a  special  verdict  to  determine  issuable  facts, 
and  not  to  present  fragments  or  a  mere  abstract  of  the 
evidence."  McLimcma  v.  Lancaster^  63  Wis.  596, 603.  "  Each 
question  should  be  limited  to  a  single,  direct,  and  material 
controverted  issue  of  fact,  and  in  such  a  way  that  the  an- 
swer will  necessarily  be  positive,  direct,  and  intelligible." 
J&wM  V.  a,  St.  P.  dk  M.  R.  Co.  64  Wis.  610, 618.  "  The  ques- 
tions should  embrace  only  the  plain,  distinct,  and  material 
issuable  facts."  Murray  v.  Scrihnery  74  Wis.  602,  607; 
Thomp.  Trials,  §  2652. 

The  second  of  the  defendant's  proposed  questions  which 
the  court  refused  is :  "  Could  the  defendant,  in  the  exercise 
of  ordinary  care,  have  avoided  the  injury  to  the  plaintiflF?  " 
It  is  plain  that,  if  the  question  should  be  answered  in  the 
negative,  it  in  effect  answers  the  first  question  in  the  nega- 
tive; for,  if  the  defendant  could  not,  by  the  exercise  of 
ordinary  care,  have  avoided  the  accident,  then  it  was  not 
in  fault,  and  could  not  have  been  guilty  of  negligence 
which  caused  the  plaintiff's  injury.  It  is,  in  effect,  a  repe- 
tition of  the  first  question  which  was  submitted.  It  could 
8ubserve.no  useful  purpose  to  repeat  the  question  in  a  dif- 
ferent form  of  words,  while  possibly  the  jury  might  fail  to 
observe  the  practical  identity  of  the  questions,  and  might 
possibly  give  answers  which  should  be  found  to  be  incon- 
sistent, and  so  the  verdict  might  be  made  ineffectual.  Such 
results  are  to  be  avoided  so  far  as  care  in  forming  the  ques- 
tions to  be  submitted  in  the  special  verdict  can  go.  The 
question  was  not  necessary  to  a  complete  verdict.  There 
was  no  error  in  the  refusal  to  submit  these  questions. 

The  fifth  alleged  error  relates  to  the  charge  of  the  court 
The  judge  instructed  the  jury  as  to  some  of  the  elements 
or  facts  to  which  attention  should  be  given  in  forming 
their  estimate  of  the  value  to  be  attached  to  the  testimony 
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of  the  witnesses.  He  did  not  call  attention  to  all  of  the 
elements  usually  considered  as  bearing  upon  that  subject; 
nor  did  he  attempt  to.  He  did  call  attention  to  some  of 
the  more  important  features  to  be  considered,  as  arising 
fairly  in  the  case.  So  far  as  they  go,  the  instructions  are 
not  erroneous.  If  the  defendant  desired  instructions  more 
full  or  specific,  it  should  have  requested  them  to  be  given ; 
otherwise  the  omission  to  give  them  is  not  error.  Aicetin 
V.  Moej  68  Wis.  458,  and  the  cases  cited. 

The  same  observation  answers  another  objection  to  the 
instructions.  The  court  did  not  call  the  attention  of  the 
jury  to  the  fact  that  the  plaintiff,  during  a  part  of  the  time 
while  his  damages  were  accruing,  was  an  infant,  nor  in- 
struct them  not  to  include  in  the  damages  assessed  compen- 
sation for  loss  of  time  or  for  impaired  ability  to  labor 
during  his  minority.  The  charge  on  the  general  subject  of 
damages  for  loss  of  time  and  impaired  ability  to  labor  is 
not  complained  of.  No  doubt  the  omission  to  instruct  on 
this  point  was  an  oversight.  The  defendant  should  have 
called  the  attention  of  the  court  to  the  subject.  Stewart  v. 
Jiipon,  38  Wis.  684. 

The  court  also  instructed  the  jury,  as  bearing  on  the  sub- 
ject of  the  assessment  of  the  damages,  that  th^By  should 
consider  the  plaintiff's  mental  suffering,  caused  by  the  ac- 
cident. The  objection  is  that  such  damages  are  special 
damages  and  are  not  claimed  in  the  complaint  nor  men- 
tioned in  the  evidence.  JBut  damages  which  are  the  natural 
and  necessary  consequences  of  the  injury  are  not  special 
damages.  They  do  not  need  to  be  pleaded  nor  specially 
proved.  They  are  presumed  from  the  injury  itself.  The 
law  implies  that  injury  to  the  feelings  follows  serious  per- 
sonal hurts.  1  Suth.  Dam.  (2d  ed.),  §§  419-421 ;  Stewart  v. 
JRipon^  38  Wis.  584. 

The  sixth  alleged  error  is :  The  verdict  is  against  the 
weight  of  evidence,  and  the  damages  are  excessive.    The 
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court  cannot  say  that  the  verdict  is  so  clearly  against 
the  weight  of  the  evidence  as  that  it  should  be  set  aside  on 
that  ground.  It  seems  to  the  court,  rather,  that  the  evi- 
dence fairly  supports  the  verdict.  And,  in  view  of  the 
precedents,  it  cannot  be  held  that  the  damages  are  excess- 
ive for  the  permanent,  and  almost  or  quite  total,  loss  of 
all  beneficial  use  by  the  plaintiff  of  his  left  arm. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


Eaufer  and  others,  Eespondents,  vs.  Walsh,  Appellant. 

May  S  — Hay  25, 189 J^ 

Debtor  and  creditor:  Fraudulent  consignment:  Attachment:  Replevin 
by  consignee:  Court  and  jury:  Evidence:  Instructions:  Verdict 

1.  The  qaestion  of  fraudulent  inteut  in  a  debtor's  conveyance  of  his 

property  being  made^  by  sec.  2823,  R  S.,  a  question  of  fact  for  the 
jury,  the  judgment  in  such  a  case  should  not  be  reversed  on  the 
ground  that  the  verdict  is  against  the  evidence,  unless  it  is  so 
clearly  and  palpably  against  the  evidence  that  the  refusal  of  the 
trial  court  to  set  it  aside  was  an  abuse  of  discretion. 

2.  Evidence  that  the  persons  to  whom  a  debtor  had  transferred  his 

property  with  attempted  secrecy  had  engaged  in  other  fraudulent 
transactions  with  other  persons,  or  that  it  was  their  common  course 
of  business  to  receive  consignments  in  the  same  way  from  insolv- 
ent merchants,  was  not  admissible  to  show  their  participation  in 
the  debtor's  intent  to  defraud  his  creditora 

8.  In  replevin  by  the  persons  to  whom  the  debtor  transferred  the  goods, 
against  the  sheriff  who  had  seized  the  goods  on  writs  of  attachment 
as  the  property  of  the  debtor,  and  who  justified  on  the  ground  that 
the  transfer  was  fraudulent,  it  was  error  to  instruct  tlie  jury  that 
the  sheriff  was  only  a  nominal  party  and  that  the  real  defendant 
was  the  attaching  creditor,  a  resident  of  another  state. 

4.  An  instruction  in  such  case  that  the  burden  was  upon  the  defendant 
to  prove  that  the  transfer  was  made  with  the  design  and  intent 
upon  the  part  of  the  debtor  to  hinder,  delay,  and  defraud  his  cred- 
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itors,  and  that  plaintiffs  participated  in,  as  well  as  knew  of,  the 
fraud,  and  had  aided  and  assisted  the  debtor  in  his  design  and 
attempt,  was  also  erroneous. 

5.  It  being  a  material  question  for  the  jury  whether  the  plaintifk  ob- 

tained the  goods  in  the  regular  course  of  their  business,  it  was 
error  for  the  court  to  say  to  the  jury  in  relation  thereto :  "  If  plaint- 
iffs have  succeeded  in  proving  these  facts  (about  which  I  understand 
there  is  substantially  no  dispute),"  etc. 

6.  It  was  error,  also,  to  instruct  the  jury  that  it  was  incumbent  upon 

the  defendant  to  prove  to  their  satisfaction  and  convince  them  by 
a  fair  preponderance  of  the  evidence  that  the  transfer  was  made 
with  intent  to  hinder,  delay,  or  defraud  creditors. 

7.  An  instruction  that  the  party  alleging  fraud  must  prove  it,  that  it  is 

not  to  be  presumed  however  suspicious  the  facts  and  circumstances 
may  be,  and  that  in  cases  of  this  nature  facts  must  be  shown  in 
order  to  establish  the  defense,  was  erroneous  as  giving  the  jury  to 
understand  that  positive  evidence  was  necessary  to  prove  fraud,  in 
contradistinction  from  suspicious  facts  and  circum8tance& 

8.  The  plaintiffs  having  made  advances  to  the  debtor  upon  the  goods 

consigned  to  them,  it  was  error  to  instruct  the  jury  that,  to  defeat 
a  recovery,  it  must  be  proved  that  the  plaintiffs  knew  or  had  reason 
to  know,  at  the  time  of  making  such  advances,  that  the  debtor  did 
not  intend  to  use  such  advances  in  the  payment  of  his  indebtedness 
or  for  the  legitimate  requirements  of  his  business,  or  that  he  in- 
tended to  use  or  dispose  of  such  advances  in  such  a  way  as  to  hinder, 
delay,  or  defraud  his  creditoi*s. 

9.  The  goods  having  been  consigned  to  the  plaintiffs  to  be  sold  on  com- 

mission, and  they  having  only  a  special  property  therein  to  the 
extent  of  the  advances  made,  being  ab6ut  $7,600,  a  verdict  that 
they  were  entitled  to  the  possession  of  the  property,  of  the  value  of 
$10,000,  and  six  cents  damages,  was  erroneous. 

APPEAL  from  the  Superior  Court  of  Milwaulree  County. 

Replevin.     The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  signed  by  Williams 
cfe  Friend,  attorneys,  and  additional  briefs  signed  by  Will- 
iams  cfe  Friend,  attorneys,  and  Moses,  Pam  &  Kennedy,  of 
counsel,  and  oral  argument  by  Max  Pam  and  O,  T.  Will- 
iams. 

For  the  respondents  there  was  a  brief  by  Winkler,  Flan- 
ders, Smith,  Bottum  dk  VUas,  and  oral  argument  by  J.  G. 
Flanders. 
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Okton,  C.  J.  The  plaintififs,  Ilerraan  Kaufer^  Charles 
SmUhinffj  and  S.  K  Sherman,  under  the  firm  name  of 
Kanfer,  Smithing  &  Co.,  did  a  commission  auction  business 
in  the  city  of  Milwaukee,  and  sold  merchandise  to  the  trade 
(wholesale),  and  also  insolvency  goods  and  real  estate  for 
diflferent  parties  who  consign  to  them,  at  public  auction. 
Jacob  Berkson  &  Co.,  wholesale  merchants  and  jobbers  of 
gents'  furnishing  goods,  of  the  city  of  Chicago,  consigned 
to  the  plaintififs  various  lots  of  said  goods  between  the  14th 
and  29th  days  of  August,  1891,  and  the  plaintiffs  had  re- 
ceived the  same  to  be  sold  on  commission,  of  the  value  of 
$10,000;  and  the  plaintiffs  had  advanced  on  the  same,  at 
different  times,  the  sum  of  $7,606.10.  The  said  Jacob 
Berkson  at  that  time  was,  and  for  some  time  before  had 
been,  indebted  to  one  Aaron  Feltenstein,  by  promissory 
note  and  checks,  in  two  sums,  of  $2,500  and  $6,800;  and 
the  said  Feltenstein  made  an  affidavit  in  which  he  stated, 
in  effect,  that  the  said  Jacob  Berkson  had  made  such  a  dis- 
position of  his  property  with  intent  to  hinder,  delay,  or  de- 
fraud his  creditors;  and  thereupon  he  procured  writs  of 
attachment  to  issue  from  the  superior  court  of  the  county 
of  Milwaukee  against  the  said  Berkson  and  his  property, 
and  placed  the  same  in  the  hands  of  the  defendant,  who  was 
sheriff  of  Milwaukee  county;  and  the  defendant,  as  such 
sheriff,  levied  upon  and  attached  said  gents'  furnishing 
goods  as  the  property  of  said  Berkson,  and  then  in  the  pos- 
session of  the  plaintiffs  as  aforesaid,  and  which  had  not  yet 
been  sold  by  them.  The  plaintiffs  thereupon  brought  this 
action  of  replevin  against  the  said  defendant  for  their  spe- 
cial  interest  of  $7,606.10  in  said  goods,  which  they  had  so 
advanced  to  the  said  Berkson.  The  defendant  answered, 
setting  up  said  writs  of  attachment  and  the  levy  of  the 
same  on  said  goods  by  him  as  such  sheriff,  and  alleged  that 
the  said  goods  were  the  property  of  said  Berkson.  This 
raised  the  question  of  fraud  in  the  consignment  of  said 
Vol.88— 5 
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goods  by  Berkson  to  the  plaintiffs,  which  was  the  main 
issue  in  this  case. 

The  testimony  on  the  trial  tended  to  prove  the  following 
facts :  Jacob  Berkson  had  been  a  wholesale  merchant  or 
jobber  of  gents'  furnishing  goods  in  the  city  of  Chicago  for 
a  long  time,  and  had  become  indebted  to  a  great  number 
of  persons  and  in  large  amounts  which  he  was  unable  to 
discharge,  and  was  grossly  insolvent.  For  some  time  be- 
fore he  made  these  consignments  to  the  plaintiffs  he  had 
been  secretly  shipping  away  his  goods  to  different  places 
and  persons,  and  his  stock  of  goods  had  become  reduced  to 
the  amount  and  value  of  $20,000.  One  Nathan  Rubin  Wide- 
man,  sometimes  called  Nat  Rubin  or  Rubien,  had  been  em- 
ployed for  some  time  in  the  store  and  business  of  Berkson. 
He  had  formerly  been  in  business  as  one  of  the  firm  of 
Kaplin  &  Rubien.  He  had  been  acquainted  with  the  plaint- 
iffs about  two  years,  and  had  made  several  cofisignments 
of  goods  to  them  from  different  concerns,  and  plaintiffs 
paid  him  a  commission  of  two  per  cent,  thereon ;  and,  when 
his  firm  of  Kaplin  &  Rubien  was  about  to  fail,  he  made  a 
consignment  to  them  of  their  goods  on  the  same  terms. 
Such  consignments  were  not  made  in  the  name  of  the  con- 
signors, and  to  the  names  of  the  plaintiffs  as  consignees,  but 
fictitious  names  were  used  for  both,  so  that  the  goods  could 
not  be  traced.  Berkson  and  the  plaintiffs  were  not  ac- 
quainted with  each  other,  and  Rubin  brought  them  together 
to  make  arrangements  for  these  consignments.  They  were 
also  to  be  made  in  the  names  of  fictitious  persons.  Mr. 
Smithing  of  the  plaintiffs  visited  the  store  of  Berkson  in 
Chicago,  and  examined  his  stock  of  goods,  and  estimated 
them  at  $20,000;  and  he  was  told  by  Rubin  that  Berkson 
was  about  to  fail  and  wanted  the  goods  shipped  in  fictitious 
names  so  that  they  could  not  be  traced,  and  Smithing  ac- 
ceded to  such  request.  The  plaintiffs  employed  Rubin  to 
obtain  the  consignment  for  them,  and  they  agreed  to  pay 
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him  two  per  cent,  commissions  thereon,  but  this  agreement 
was  kept  secret  from  Berkson.  The  boxes  and  packages 
were  marked  in  fictitious  names,  and  seventeen  or  eighteen 
such  names  were  used  in  shipping  the  goods  to  the  plaint- 
iffs. The  bills  of  lading  were  sent  to  them,  and  by  them 
they  were  able  to  get  the  goods  through  draymen  and 
others,  and  their  own  names  would  not  be  known.  The 
payments  were  at  first  made  by  checks  to  Rubin,  and  then 
in  cash  only,  so  that  the  transaction  could  not  be  known  to 
others;  and  these  payments  were  not  entered  on  the  books 
of  the  plaintiffs,  and  the  money  Berkson  received  was 
not  deposited  in  the  bank  with  which  he  usually  did  his 
business.  The  said  Aaron  Feltenstein,  the  plaintiff  in  the 
attachments,  suspected  that  Berkson  was  shipping  away 
his  goods  or  otherwise  disposing  of  them ;  and  he  employed 
detectives  to  watch  his  store  and  see  the  goods  packed  and 
boxed,  and  then  follow  them  to  the  boats  and  so  on  to  the 
plaintiffs  in  Milwaukee,  and  thereby  he  made  discovery  of 
these  consignments. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs,  and 
that  they  are  entitled  to  the  possession  of  the  property,  of 
the  value  of  $10,000,  and  six  cents  damages,  and  the  de- 
fendant has  appealed  from  the  judgment  entered  thereon. 

There  was  an  immense  mass  of  testimony,  defensive  and 
explanatory,  making  a  printed  case  of  over  900  folios ;  but, 
altogether,  it  does  not  seem  to  change  the  effect  of  this  state- 
ment of  facts.  The  case  was  very  ably  tried  by  distin- 
guished counsel,  and,  although  the  main  facts  were  few  and 
simple,  this  mass  of  testimony,  much  of  it  remote  if  not  im- 
material, was  well  calculated  to  confuse  the  jury  and  obscure 
the  main  and  simple  issues  of  the  case. 

1.  The  learned  counsel  of  the  appellant  asks  this  court  to 
reverse  the  judgment  on  the  ground  that  the  verdict  is 
agaijist  the  evidence.  The  question  of  intent  to  defraud  in 
such  a  disposition  of  his  property  by  Berkson  to  the  plaint- 
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iffs  is  made  by  the  statute  a  question  of  fact  (sec.  2323,  R.  S.) 
and,  as  a  matter  of  course,  a  question  for  the  jury.  We 
take  cognizance  of  this  question  by  an  exception  to  the  rul- 
ing of  the  court  in  refusing  to  set  aside  the  verdict  and  to 
grant  a  new  trial  on  the  ground  "  (1)  that  the  verdict  is  con- 
trary to  the  evidence."  To  justify  this  court  in  reversing 
the  judgment  on  this  ground,  there  must  be  [Something 
more  than  a  mere  preponderance  of  the  evidence  against 
the  verdict.  The  true  rule  in  such  a  case  is  well  stated  by 
Mr.  Justice  Painb  in  VUaa  v.  Masouy  25  Wis.  310,  and  is : 
"  Where  there  is  any  construction  of  the  plaintiflTs  testi- 
mony, which  the  jury  were  at  liberty  to  give,  that  sustained 
the  verdict,  and  the  court  below  has  refused  a  new  trial, 
this  court  will  not  interfere  upon  the  mere  ground  that  the 
verdict  is  against  evidence."  This  court  refused  to  reverse 
the  judgment  and  order  a  new  trial  in  Janssen  v.  Lammerij 
29  Wis.  88,  even  where  it  appeared  to  this  court  that  there 
was  a  preponderance  of  evidence  against  the  result  reached 
by  the  jury.  The  same  ruling  in  Eaton  v.  JoiiU  School  DisL 
23  Wis.  374.  The  question  of  intent  to  defraud,  which  is 
the  main  question  in  this  case,  being  made  by  the  statute  a 
question  of  fact  for  the  jury,  adds  force  to  the  above  rule. 
The  evidence  must  be  so  clearly  and  palpably  against  the 
verdict  as  to  make  it  an  abuse  of  the  discretion  of  the 
circuit  court  not  to  set  it  aside  and  grant  a  new  trial,  or 
this  court  would  not  be  justified  in  reversing  the  judgment 
on  this  ground.  Not  wishing  to  express  any  opinion  on  the 
merits  of  the  case,  we  will  simply  say  that  we  do  not  think 
the  evidence  is  such  as  to  warrant  our  interference  with 
the  verdict  on  the  merits. 

2.  The  exceptions  taken  to  the  rejection  of  testimony 
offered  on  behalf  of  the  defendant  to  show  other  transac- 
tions of  the  plaintiffs,  claimed  to  be  similar  in  character 
and  intent  to  this  consignment,  were  not  well  taken.  Such 
evidence  would  create  extraneous  and  outside  issues,  im- 
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pertinent  to  the  issue  in  this  case.  Every  case  must  rest 
upon  its  own  facts.  Testimony  tending  to  show  that  the 
plaintiffs  had  engaged  in  other  fraudulent  transactions,  and 
with  other  persons,  would  be  no  evidence  of  their  participa- 
tion with  Berkson  in  his  intent  to  defraud  his  creditors  in  this 
transaction.  Transactions  of  the  plaintiffs  which  are  not  a 
part  of  the  res  geatm  are  not  material  to  such  a  case  as  this. 
Ranger  v,  Goodrich,  17  Wis.  78;  iTtwA  v.  Hoxisy  69  Wis. 
384.  On  the  question  of  fraud  of  an  assignment,  evidence 
that  the  assignor  had  once  before  failed  and  gone  through 
bankruptcy  and  settled  with  his  creditors  at  thirty  cents 
on  the  dollar,  is  inadmissible.  Soott  v.  Seaver,  52  Wis.  175. 
And  so  as  to  the  offer  to  show  that  it  was  the  plaintifPs 
common  course  of  business  to  receive  consignments  of  goods 
in  the  same  way  and  under  the  same  circumstances  from 
insolvent  merchants.  It  was  not  error  to  reject  such  tes- 
timony. 

3.  Many  exceptions  were  taken  to  the  instructions  of 
the  court  to  the  jury,  which  we  are  compelled  to  hold  were 
well  taken,  and  that  the  instructions  excepted  to  contain 
errors  of  law  sufficiently  material  and  important  to  cause  a 
reversal  of  the  judgment  and  the  remanding  of  the  cause 
for  a  new  trial.  The  main  issue  in  this  case  and  the  law 
relating  to  it  are  very  simple  and  easily  and  readily  under- 
stood by  the  jury  upon  very  brief  instructions  by  the  court. 
The  instructions  on  the  law  should  be  applied  to  the  case 
before  the  jury  on  the  evidence,  and  not  consist  of  abstract 
dissertations  on  the  law  of  fraud.  The  jury  should  have 
been  instructed  that  it  was  incumbent  on  the  defendant  to 
prove  that  the  various  consignments  of  goods  to  the  plaint- 
iffs by  Berkson  were  made  by  Berkson  with  intent  to  hinder, 
delay,  or  defraud  his  creditors  of  their  lawful  actions,  dam- 
ages, debts,  or  demands,  and  that  the  plaintiffs,  or  one  or 
more  of  them,  knew  of  such  intent  or  had  knowledge  of 
such  facts  and  circumstances  as  would  put  a  prudent  man 
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on  inquiry,  which,  if  prosecuted  with  ordinary  diligence, 
would  lead  to  a  knowledge  of  such  intent:  (1)  that  Berkson 
made  the  consignments  with  intent  to  defraud  his  creditors ; 
and  (2)  that  the  plaintiffs,  one  or  more,  knew  that  he  did 
80  with  such  intent.  This  is  the  law  of  the  case.  Any  in- 
telligent juryman  may  easily  understand  it.  Hopkins  v. 
Zangton,  30  Wis.  379 ;  Hooser  'o.  Hunt^  65  Wis.  71. 

First.  The  court  instructed  the  jury  that  the  defendant, 
WaUhy  as  sheriff,  levied  upon  the  property  by  virtue  of 
writs  of  attachment  in  actions  in  which  one  Feltenstein 
was  plaintiff,  etc.,  and  "  that  Wahh  is  only  a  nominal  party, 
and  that  the  party  in  interest  is  Feltenstein,  who  is  the 
plaintiff  in  the  actions,  and  that  he  defends  this  action  as  a 
creditor  of  Berkson,  and  claims  and  insists  that  the  trans- 
fer of  the  property  was  made  with  intent,"  etc.  This  long 
instruction  of  the  manner  in  which  Feltenstein  was  inter- 
ested in  the  case  as  an  attaching  creditor  and  the  only  party 
in  interest,  was  wholly  unnecessary  and  the  jury  had  noth- 
ing to  do  with  it  one  way  or  another.  But  this  was  not 
all.  It  misstated  the  parties  to  the  action,  and  introduced 
a  new  defendant  to  the  action,  not  in  the  record,  and 
tended  to  confuse  and  complicate  the  issue  and  load  the 
memory  of  the  jury  with  extraneous  and  immaterial  mat- 
ter. The  defendant,  TFizM,  answered  that  he  took  the 
goods  as  sheriff  on  certain  attachments  as  the  property  of 
Berkson,  and  alleged  that  they  were  the  property  of  Berk- 
son. To  prove  that  they  were  still  the  property  of  Berk- 
•  son,  the  defendant,  WaUh^  introduced  testimony  tending 
to  show  that  the  disposition  of  the  goods  by  Berkson  to 
the  plaintiff  was  fraudulent  and  void.  It  is  the  defendant, 
WdUK^  who  has  answered,  justifying  his  taking  of  the  goods 
as  sheriff  on  certain  writs,  and  it  is  the  defendant,  Walsh^ 
who  claims  and  insists  that  the  transfer  was  fraudulent ; 
and  that  is  all  the  jury  had  any  interest  in  knowing.  Why 
introduce  to  the  jury  this  Chicago  creditor  of  Berkson 
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(Feltenstein)  as  the  real  defendant  in  this  action?  The 
parties  before  the  jury  are  the  parties  to  the  action  on  the 
record.  This  instruction  is,  in  effect,  that  this  suit  is  not 
between  the  plaintiffs,  as  merchants  of  Milwaukee,  and  the 
defendant,  Walsh,  as  sheriff  of  Milwaukee  county,  but  be- 
tween the  plaintiffs,  of  Milwaukee,  and  one  Feltenstein,  a 
Chicago  creditor,  seeking  to  collect  his  claim  against  Berk- 
son.  If  there  is  anything  in  the  personal  influence  of  the 
parties  affecting  the  minds  of  the  jury,  this  instruction  was 
unfavorable  and  unfair  to  the  defendant  in  the  action.  We 
think  that  this  instruction  was  not  only  unnecessary,  ex- 
traneous, and  uncalled  for,  but  a  material  error  in  the 
case. 

Second.  The  court  instructed  the  jury  as  follows :  "  Fel- 
tenstein, the  real  party  in  interest,  defends  this  action  as  a 
creditor  of  Berkson,  and  claims  and  iiisists  that  the  trans- 
fer of  the  property  under  consideration  to  the  plaintiffs  by 
Berkson,  in  the  way  and  manner  in  which  it  was  done  hy 
him,  was  done  with  the  intent  to  hinder  and  delay  the 
creditors  of  Berkson  in  the  collection  of  their  debts  and 
demands  due  them  from  Berkson,  and  to  defraud  them, 
and  that  the  plaintiffs  in  this  action  knew  of  the  fraudulent 
design  and  intent  of  Berkson  in  thus  transferring  and  de- 
livering the  goods  to  the  plaintiffs  to  he  sold,  at  the  time 
they  were  received  by  them,  and  at  the  time  they  made  their 
advances  on  the  property ,  and  that  the  plaintiffs  had  knowl- 
edge or  notice  of,  and  participated  in,  the  fraudulent  tramps- 
action,  and  with  such  knowledge  of  facts  and  circumstances 
in  the  premises,  they  aided  arid  assisted  Berkson  in  his  at- 
tempt to  hinder  and  delay  and  defraud  his  creditors,  and 
thereby  became  partakers  in  the  fraud  of  Berkson,  and 
although  there  may  have  been  paid  an  advance  of  money 
on  the  property  when  it  was  delivered  into  their  possession 
by  Berkson  or  his  agent,  yet  they  are  not  bona  jide  pur^ 
chasers  or  holders  of  the  property,  by  reason  of  having  had 
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knowledge  of  the  intent  otBerksoUy  and  having  participated 
in  his  fraudulent  scheme  and  intent,  and  aided  and  assisted 
him  in  his  design  to  hinder  and  delay  creditors^  and  that, 
therefore,  they  acquired  no  title  to  or  interest  in  the  prop- 
erty, and  are  not  entitled  to  hold  or  ohtain  possession  thereof, 
as  against  the  creditors  of  Berkson,  although  they  did  ad- 
vance  money y  and  did  pay  to  Berkson  l^rge  sums  of  mxmeyy 
upon  account  of  these  goods^for  the  purposes  for  which  they 
were  received  hy  ihem?^  It  has  taken  this  long  sentence,  of 
nearly  400  words,  for  the  court  to  tell  the  jury  what  one 
Feltenstein  claims  and  insists  and  is  required  to  prove  in 
defense  of  this  action.  I  have  taken  the  liberty  of  italiciz- 
ing those  parts  of  the  instruction  of  matters  which  neither 
Feltenstein  nor  the  defendant  claims  or  insists  upon,  or 
that  are  necessary  to  prove.  It  will  be  observed  that  they 
make  material  and  erroneous  additions  to  the  necessary 
elements  which  constitute  the  law  of  fraud.  They  place 
on  the  defendant  the  burden  of  proving  the  intent  to  hin- 
der, delay,  anc?  defraud;  the  design  as  well  as  the  intent; 
the  participation  m  the  fraud  as  well  as  knowledge  of  it; 
that  they  aided  and  assisted  Berkson  in  his  attempt  to  hin- 
der, delay,  and  defraud  at  the  time  the  advancements  were 
madcj  as  well  as  at  the  time  of  the  transfer  of  the  goods; 
and  that  they  aided  and  assisted  Berkson  in  his  design  to 
hinder,  delay,  and  defraud.  Many  things  are  added  to  the 
law  of  fraud  which  are  not  only  unnecessary  but  impossi- 
ble for  the  defendant  to  prove.  These  erroneous  instruc- 
tions on  the  law  of  fraud  are  so  interspersed  with  and 
obscured  by  redundant  matter  and  surplusage  as  to  con- 
fuse or  mislead  the  jury. 

Third.  After  instructing  the  jury  as  to  the  burden  of 
proof  on  the  plaintiflfs,  and  that  the  plaintiifs  have  under- 
taken to  prove  the  same,  the  court  said  that  they  had  un- 
dertaken to  show  "that  the  goods  were  obtained  and 
procured  by  them  in  the  regular  course  of  their  husiness^^^ 
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and  that  they  made  advan  es,  etc.  Then  the  court  said: 
"If  the  plaintiffs  have  succeeded  in  proving  these  facts 
{ahotU  which  1  tmderstand  there  is  substantially  no  dispiUe)^^ 
etc.  Herein  the  court  virtually  rules  that  there  is  no  dis- 
pute but  that  the  plaintiffs  obtained  and  procured  the  goods 
"  in  the  regular  course  of  their  business."  This  was  an 
important  and  material  fact  for  the  jury  to  find,  and  the  ^ 
court  relieved  them  from  it.    This  was  a  material  error. 

Fourth.  The  court  also  instructed  the  jury  "that  it  is 
incumbent,  also,  upon  such  party  [defendant]  to  prove  to 
your  satisfaction  and  convince  you  by  ^.  fair  preponderance 
of  the  evidence  "  that  the  sale  or  transfer  was  made  with 
intent  to  hinder^  delay,  or  defraud  creditors,  etc.  In  other 
words,  it  must  be  proved  to  your  satisfaction  and  convince 
you  that  the  transfer  of  the  property  was  made  with  such 
intent,  but  this  must  be  done  by  a  fair  preponderance  of 
the  evidence.  The  jury,  after  they  should  find  that  such 
intent  was  proved  to  their  satisfaction,  and  that  they  are 
convinced  of  it,  must  then  inquire  what  is  meant  by  a  fair 
preponderance  of  the  evidence,  and  they  would  certainly 
be  unable  to  understand  it.  This  word  has  no  proper  use 
in  such  a  connection.  Fraud  is  not  to  be  presumed,  but 
dearly  proved,  is  all  there  is  of  it,  and  anything  more  would 
be  likely  to  confuse  the  jury. 

Fifth.  The  court  said  further :  "  It  is  a  maxim  of  the  law 
that  the  party  alleging  fraud  must  prove  it.  That  means 
that  it  is  not  to  be  presumed,  however  suspicious  the  facts 
and  circumstances  may  le.  In  cases  of  this  nature, /ac?^ 
must  be  shown  in  order  to  establish  a  defense."  The  jury 
might  well  understand,  from  this  language,  that  positive 
evidence  was  necessary  to  prove  fraud,  in  contradistinc- 
tion from  suspicious  facts  and  circumstances,  however  sus- 
picious they  may  be.  Fraud  is  more  generally  proved  by 
suspicious  facts  and  circumstances  than  in  any  other  way. 
Positive  evidence  of  intent  to  defraud  is  impossible. 
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Sixth.  The  court  instructed  the  jury  that  if  the  plaintiffs, 
"after  having  such  notice  or  knowledge  [of  Berkson's  in- 
tent], did  not  in  any  way  aid  or  assist  Berkson  in  disposing 
of  his  property,  or  hindering,  delaying,  or  defrauding  his 
creditors,  then  your  verdict  should  be  for  the  plaintiffs." 
This  is  contradictory  to  other  parts  of  the  charge,  and 
clearly  erroneous. 

Seventh.  The  following  instruction  is  clearly  erroneous : 
"  But  you  must  also  find,  in  order  to  defeat  a  recovery  by 
the  plaintiffs,  that  the  plaintiffs  knew,  or  had  reason  to 
know,  at  the  time  of  making  such  advances  to  Berkson,  the 
latter  did  not  intend  to  use  such  advances  in  the  payment  of 
his  indebtedness^  or  for  the  legitimate  requirements  of  his 
business^  or  that  Berkson  intended  to  use  or  dispose  of  such 
advances  in  s^ich  a  way  as  to  hinder ,  delay ^  or  defraud  his 
creditors^  and  the  burden  of  proving  such  knowledge  on  the 
part  of  the  plaintiffs  is  on  the  defendantP  This  instruction 
would  account  for  the  verdict  having  been  rendered  for  the 
plaintiffs,  even  though  the  evidence  of  the  fraud  was  as 
strong  as  it  ever  was  in  any  case  in  the  books.  It  imposes 
an  utter  impossibility  on  the  defendant, —  to  prove  that  the 
plaintiffs  knew  what  disposition  Berkson  was  going  to  malce 
of  the  advances  or  the  fruits  of  the  fraud.  There  is  no 
such  legal  principle.  This  error  was  very  material,  and 
no  doubt  affected  the  verdict. 

Eighth.  To  make  this  last  instruction  still  more  conclu- 
sive of  the  case,  it  is  followed  by  the  instruction:  "And 
the  defendant  must  satisfy  you  that  they  had  such  knowl- 
edge, by  a  fair  preponderance  of  the  evidence." 

When  the  consignments  of  the  Berkson  goods  were  first 
received  by  the  plaintiffs,  it  does  not  appear  that  they  had 
any  general  property  in  them.  They  were  consigned  to  be 
sold  at  auction  on  commission,  and  the  title  remained  in 
Berkson  until  they  were  sold.  When  the  attachments 
were  levied  on  the  goods,  the  plaintiffs  had  advanced  on 
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the  gCMxJs  only  the  sum  of  $7,606.10.  This  gave  the  plaint- 
iffs only  a  special  property  in  them,  for  which  only  they 
were  entitled  to  recover.  The  court  instructed  the  jury 
that  the  plaintiffs  must  "  show  to  you  distinctly  what  that 
interest  or  special  property  is."  The  plaintiffs  did  show 
that  they  had  advanced  only  the  above  sum.  The  verdict 
is  therefore  erroneous. 

On  account  of  the  above  errors  the  judgment  must  be 
reversed  and  a  new  trial  ordered. 

By  the  Court. —  The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial 


Ohlwsilbb,  Respondent,  vs.  Lohmann  and  others,  Appel- 
lants. 

May  S — May  f 5, 189 J^ 

(1)  i^pecidZ  verdict:  Character  of  questions,  (2,  8)  Negligence:  Livery- 
stable  keeper:  Letting  vicious  horse:  Burden  of  proof  :  Instructions 
to  jury, 

L  Questions  submitted  for  a  special  verdict  should  be  limited  to  the 
material  isBuable  facts,  as  distinguished  from  mere  evidenoa 

2.  In  an  action  for  personal  injuries  caused  by  negligence,  it  was  error 
to  charge  the  jury  that,  as  there  were  but  two  versions  of  the  facts 
respecting  defendants'  negligence,—  the  burden  .of  pixiof  as  to  his 
version  being  on  the  plaintiff,  and  as  to  their  version  being  on  the 
defendants,—  it  was  immaterial,  or  very  nearly  immaterial,  how 
the  burden  T>f  proof  lay. 

&  In  an  action  for  personal  injuries  caused  by  a  vicious  horse  hired 
from  defendants,  it  was  error  to  charge  that  unless  defendants 
were  clearly  satisfied  that  the  horse  was  safe  without  a  kicking 
strap,  or  if  there  was  reason  to  doubt  its  safety  without  such  strap, 
it  was  negligence  to  let  it  without  one. 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

The  complaint  alleges,  in  effect,  that  the  defendants  were 
copartners  engaged  in  the  livery  business  at  Milwaukee; 
that  October  10, 1889,  the  plaintiff  hired  and  received  from 
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the  defendants,  as  such  copartners,  a  certain  black  mare  and 
express  wagon,  to  drive  upon  a  short  journey;  that  without 
the  knowledge  of  the  plaintiff  the  mare  had  for  a  long  time 
been  unsafe  and  dangerous  to  drive  in  harness,  and  of 
vicious  disposition  and  habit,  and  accustomed  to  kick  in  the 
harness,  as  the  defendants  well  knew;  that  the  defendants 
wrongfully  neglected  to  inform  or  warn  the  plaintiff  of  such 
vicious  disposition  and  habit,  or  otherwise ;  that  withotit  any 
fault  of  the  plaintiff,  and  while  seated  upon  a  stationary  seat 
upon  the  front  of  the  wagon,  and  while  on  such  journey, 
the  mare  suddenly  and  repeatedly  kicked  with  both  hind 
feet,  and  injured  the  plaintiff;  and  for  the  damage  caused 
thereby  he  brought  this  action.  The  answer  is  by  way  of 
admissions,  denials,  and  allegations  to  the  effect  that  the 
defendants  informed  the  plaintiff  that,  by  letting  the  line 
negligently  and  carelessly  get  under  her  tail,  the  mare 
might  kick  in  the  harness,  if  not  properly  attended  to  and 
managed,  and  dul}^  notified  and  warned  him  as  to  such 
habit  and  disposition. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect :  (1)  That  the  defendant  Blanks  when  he 
let  the  mare  to  the  plaintiff,  informed  him  that  she  was  a 
kind  of  a  switcher,  and  wanted  to  catch  the  lines,  but  did 
not  kick  when  she  caught  the  lines,  as  he  kne«v  of;  that 
she  never  had  kicked  with  thena ;  and  that  that  was  all  the 
warning  he  gave  at  that  time.  (3)  That  the  mare,  at  the 
time,  was  accustomed  to  kick  so  as  to  be  dangerous,  when 
driven  in  a  single  harness,  when  she  did  not  have  the  lines 
•  under  her  tail,  (4)  That  the  defendants  were  aware  that 
the  mare  was  accustomed  to  kick  so  as  to  be  dangerous, 
when  driven  in  single  harness,  when  the  lines  did  not  get 
under  her  tail.  (5)  That  the  mare  kicked  and  injured  the 
plaintiff  as  alleged  in  the  complaint.  (7)  That  the  mare 
did  not  get  her  tail  over  the  lines  or  one  of  them  before 
she  kicked  and  injured  the  plaintiff.  (8)  That  the  defend- 
ants were  in  the  habit  of  using  a  kicking  strap  with  the 
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mare  when  she  was  driven  in  single  harness,  before  they 
let  her  to  the  plaintiff.  (9)  That  knowing  what  the  defend- 
ants knew  of  the  mare,  her  history,  and  habits,  it  was  neg- 
ligence on  the  part  of  the  defendants  to  let  her,  to  be  driven 
in  single  harness,  to  the  plaintiff  without  a  kicking  strap. 
(13)  That  the  defendants  had  sufficient  kno.v ledge  of  the 
history,  disposition,  and  conduct  of  the  mare  to  warn  them 
that  it  was  not  safe  to  let  her  to  a  customer,  to  be  driven 
in  single  harness,  without  a  kicking  strap.  (15)  That,  in 
the  matter  of  the  location  of  the  seat,  the  defendants  were 
guilty  of  negligence  in  leaving  the  same  where  it  was 
located,  which  contributed  to  the  plaintiffs  injury,  know- 
ing what  they  knew  of  the  habits  and  disposition  of  said 
mare,  without  providinjg  a  kicking  strap  for  the  protection 
of  the  person  occupying  such  seat.  (6)  That  the  plaintiff 
was  not  guilty  of  any  want  of  ordinary  care  in  driving  the 
mare,  which  caused  or  contributed  to  his  injury.  (11)  That 
the  plaintiff  was  not  guilty  of  any  negligence  in  the  mat- 
ter of  employing  competent  medical  or  surgical  assistance 
in  endeavoring  to  be  cured  of  his  injury,  which  increased, 
aggravated,  and  prolonged  his  sufferings.  (14)  That,  in 
the  matter  of  the  location  of  the  seat  upon  the  wagon,  the 
plaintiff  was  not  guijlty  of  any  negligence  which  contributed 
to  his  injury,  knowing  what  he  knew,  and  having  been  told 
what  was  in  fact  told  him.  (10)  That  the  plaintiff's  dam- 
ages by  reason  of  the  injury,  without  reference  to  the  skill, 
experience,  or  conduct  of  the  physicians  employed  by  him, 
were  $2,000.     (16)  That  they  found  for  the  plaintiff. 

From  the  judgment  entered  upon  said  verdict  on  motion 
of  the  plaintiff,  and  in  his  favor  and  against  the  defendants, 
according  to  said  verdict,  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  signed  by  W.  J. 
Turner,  of  counsel,  and  Rogers  cfe  Mann,  attorneys,  and 
oral  argument  by  Mr.  Turner. 

M.  C.  Krause  and  Jared  Thompson,  Jr.,  for  the  respond- 
eat 
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Cassoday,  J.  It  is  conceded  that  the  mare  was  hired  of 
the  defendants  by  the  plaintiff  to  drive,  and  that  while  he 
was  driving  her  she  kicked  and  badly  injured  him.  A  re- 
covery of  damages  is  sought  on  the  ground  that  at  the 
time  of  letting  the  mare  the  defendants  negligently  failed 
to  fully  and  truly  inform  the  plaintiff  as  to  her  known 
vicious  habits.  The  simple  issue  thus  presented  was  com^ 
plicated  to  a  considerable  extent  by  submitting  to  the  jury 
ten  several  questions  respecting  the  same.  Five  of  these 
relate  to  the  habits  of  the  mare  when  being  driven  with 
the  lines,  or  one  of  them,  under  her  tail.  Four  of  them 
relate  to  her  habits  when  driven  without  a  kicking  strap, 
and  whether  the  defendants  were  negligent  in  allowing  her 
to  be  so  driven.  Two  of  them  relate  to  the  negligence  of 
the  respective  parties  in  regard  to  the  location  of  the  seat. 
These  were  all  matters  of  evidence  proper  to  be  consid- 
ered in  the  determination  of  the  case.  But  such  verdict 
was  never  designed  to  submit  to  the  jury  undisputed  ques- 
tions of  fact,  nor  to  elicit  from  them  a  mere  abstract  of 
the  evidence.  Montreal  liiver  Z.  Co.  v.  Mihills^  80  Wis. 
551.  The  statute  requires  that  such  questions  shall  re- 
late "  only  to  material  issues  of  fact."  Sec.  2858,  R  S. 
This  would  seem  to  limit  such  questions  to  such  facts  as 
are  controverted  and  put  in  issue  by  the  pleadings,  or,  at 
most,  to  such  as  might  properly  have  been  put  in  issue  by 
the  pleadings,  i.  e.  issuable  facts  in  contradistinction  to 
mere  evidence.  These  views  are  in  accord  with  the  re- 
peated decisions  of  this  court.  Ileddles  v.  C.  c6  iT.  W.  E. 
Co.  74  Wis.  258.  Some  portions  of  the  special  verdict  are 
repugnant  to  the  rules  mentioned.  So  the  questions  which 
the  defendants  requested  to  have  submitted  were,  to  some 
extent,  objectionable.  Nothing  here  said  is  intended  to 
restrict  the  proper  exercise  of  the  discretionary  power  of 
the  trial  court  in  the  formation  of  such  verdicts,  but  only 
to  indicate  the  propriety  of  simplifying  such  issues,  and 
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thus  avoiding  errors  which  in  a  close  case  may  become  ma- 
terial, and  hence  ground  for  reversal.    lUd. 

The  jury  were  not  required  to  answer  the  second  ques- 
tion submitted  unless  they  answered  the  first  question  in 
the  negative,  but  they  answered  the  first  question  in  the 
affirmative,  and  such  answer  is  given  in  the  foregoing  state- 
ment.    The  two  questions  are,  to  some  extent,  counterparts 
of  each  other.*    They  submitted  to  the  jury  the  claims  of 
the  respective  parties  as  to  the  information  given  to  the 
^plaintiff  by  the  defendants  as  to  the  habits  of  the  mare  at 
the  time  of  the  letting.     The  court,  in  charging  the  jury, 
considered  the  two  questions  together,  and  in  effect  told 
the  jury  that  the  burden  of  proof  was  upon  the  plaintiff  as 
to  the  first  question,  and  upon  the  defendants  as  to  the 
second,  and  then,  among  other  things,  said:  "But,  inas- 
much as  there  are  but  two  versions  of  the  facts  here, —  the 
burden  of  proof  being  upon  the  plaintiff  as  to  one,  and  upon 
the  defendants  as  to  the  other, —  it  is  immaterial,  or  very 
nearly  immaterial,  how  the  burden  of  proof  lies."    This  is 
all  there  was  said  in  the  charge  about  the  burden  of  proof, 
except  that  the  jury  were  directed  to  answer  the  third 
question  submitted  "according  to  the  weight  of  the  evi- 
dence," and  yet  there  were  seven  other  questions  submitted 
to  the  jury  respecting  the  alleged  negligence  of  the  defend- 
ants.   The  real  question  for  determination  was  whether 

1  The  first  and  second  questions  submitted  to  the  jury  were  as  follows : 
Fvr%t  Did  the  defendant  Blank,  when  he  let  the  mare  mentioned  in  the 
complaint  in  this  action  to  the  plaintiff,  inform  him  that  she  was  kind 
of  a  switcher,  and  that  she  wanted  to  catch  the  lines,  and  that  she  did 
not  kick  when  she  caught  the  lines,  as  he  knew  of,—  that  she  never  had 
kicked  with  the  defendants, —  and  was  that  all  the  warning  he  gave  at 
that  time?  Second,  Or,  if  you  answer  the  first  interrogatory  in  the  neg- 
ative^ did  the  defendant  Blank  tell  the  plaintiff  at  that  time,  in  substance, 
to  be  careful,  and  that  if  the  mare  got  the  lines  under  her  tail  she  might 
kick,  as  he  had  been  told,  and  that,  if  she  did  get  the  lines  under  her  tail, 
not  to  pull  upon  the  lines,  and  then  she  might  not  kick? **  —  Rep. 
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the  defendants  were  negligent,  as  indicated,  in  the  letting 
of  the  mare ;  and  in  a  case  like  this  the  burden  of  prov- 
ing that  they  were  so  negligent  is  upon  the  plaintiff,  and 
does  not  shift  to  the  defendant  during  the  trial.  Atkinson 
V.  Goodrich  Transp.  Co.  69  Wis,  5.  On  the  contrary,  the 
burden  of  proving  contributory  negligence,  when  not  dis- 
closed by  the  testimony  on  the  part  of  the  plaintiff,  is  upon 
the  defendant.  Iloye  v.  C.  A  N'.  W.  E.  Co.  67  Wis.  15. 
These  broad  distinctions  should  not  be  lost  sight  of  in  the^ 
charge  or  the  verdict ;  and  yet  in  the  charge  and  the  verdict 
in  the  case  at  bar  the  subject  of  negligence  and  contribu- 
tory negligence  are  commingled  together,  and  repeatedly 
made  to  alternate  with  each  other,  thus  making  the  error 
in  the  charge  as  to  the  burden  of  proof  more  effectual. 

The  court  charged  the  jury,  upon  the  ninth  question  sub- 
mitted, to  the  effect  that,  unless  the  jury  found  that  the 
defendants  were  clearly  satisfied  that  the  maro  was  safe 
without  a  kicking  strap,  they  were  negligent  in  letting  her 
to  be  driven  in  a  single  harness  without  one;  that,  if  they 
found  that  there  was  still  reason  to  doubt  her  safety  with- 
out a  kicking  strap,  then  they  ought  to  find  that  it  was 
negligent  to  let  her  without  one.  This  was,  in  effect,  say- 
ing, as  a  matter  of  law,  upon  the  facts  stated,  that  the  fail- 
ure to  furnish  a  kicking  strap  was  negligence  for  which 
the  defendants  were  necessarily  liable.  This,  as  we  think, 
was  a  clear  encroachment  upon  the  province  of  the  jury,  as 
indicated  when  the  case  was  here  upon  the  former  appeal. 
82  Wis.  198;  Eaples  v.  Orih,  61  Wis.  533. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  r©- 
versed,  and  the  cause  is  remanded  for  a  new  trial. 
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The  8tatb  ex  r£l.  Swset   and  another  vs.  Cunningham 

and  others. 

January  15  —  May  t6, 1894, 

School  lands:  Setting  aside  for  state  park:  Withholding  from  sale: 
Power  of  commissioners  to  withdraw  lands  once  offered:  Lands 
withdrawn,  when  subject  to  private  sale:  Betroactive  statute, 

1.  Lands  belonging  to  the  school  fund  cannot  nnder  sec.  Z,  art  X, 
Const,  be  set  apart  by  the  legislature  for  a  state  park. 

2l  The  legislature  cannot  withhold  school  lands  from  sale,  since,  by  sec. 
8,  art  X,  Ck>n8t,  that  power  is  confided  to  the  discretion  of  the 
commissioners  of  public  land& 

8.  Under  sec.  8,  art  X,  Const,  providing  that  the  commissioners  of 
public  lands  **  shall  have  power  to  withhold  from  sale  any  por- 
tion "  of  the  school  lands  *'  when  they  shall  deem  it  expedient,''  tho 
commissioners  have  power  to  withdraw  from  sale  school  lands 
which  have  once  been  offered  at  public  sala 

4  Under  ch.  222,  Laws  of  1885,  public  lands  which  have  once  been 
withdrawn  from  sale  become  again  subject  to  private  sale  only 
after  they  have  been  re-offered  at  public  sala 

5.  Ch.  222,  Laws  of  1885,  applies  to  lands  withdrawn  from  sale  before 
its  passage,  as  well  as  to  those  afterwards  withdrawn,  but  does  not 
for  that  reason  have  a  retroactive  effect  since  it  operates  only 
upon  conditions  existing  at  the  time  of  its  passage  or  arising  after- 
wards, and  upon  sales  made  after  its  passage. 

MANDAMUS  to  the  Commissioners  of  the  Public  Lands. 

The  relation  sets  out  that  on  June  5,  1893,  the  relators 
made  application,  in  the  manner  required  by  law,  for  the 
purchase  at  private  sale  of  certain  school  and  swamp  lands 
therein  described;  that  said  lands  were  then  subject  to 
entry  at  private  sale ;  and  that  the  application  was  refused 
by  the  commissioners.  The  return  of  the  commissioners  to 
the  alternative  writ  states  that  a  part  of  these  lands  had 
been  withdrawn  from  sale  and  reserved  for  a  state  park  by 
ch.  824,  Laws  of  1878;  that  all  of  said  lands  had  been  with- 
drawn from  sale  by  an  order  of  the  commissioners  made 
Vol.  88  — 6 
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February  13,  1883,  and  were  not,  at  the  time  of  relators' 
application  to  buy  them,  subject  to  private  sale. 

It  was  referred  to  the  judge  of  the  thirteenth  circuit  to 
hear,  try,  and  determine  the  issues  of  fact.  His  determina- 
tion of  such  issues  is  on  file  in  this  court.  It  finds  that  all 
of  said  lands,  except  five  forty-acre  tracts,  had  been,  prior 
to  June  5,  1893,  offered  for  sale  at  public  sale,  and  then  re- 
mained unsold ;  that,  after  they  had  been  so  offered  for 
sale  at  public  sale,  to  wit,  on  February  13,  1883,  the  com- 
missioners made  an  order  withdrawing  all  public  lands  from 
sale;  and  again,  on  April  3,  1883,  made  another  order,  de- 
claring that  all  public  lands  which  had  been  withdrawn 
from  market  by  the  former  order  were  thereby  restored  to 
market  and  were  again  for  sale;  that,  prior  to  June  5, 
1893,  the  letter  "R"  had  been  written  opposite  to  each 
tract  of  such  lands  in  the  books  of  the  land  office,  which 
was  understood  in  the  office  to  mean  that  such  lands  were 
reserved  from  sale;  and  that  after  relators'  application  was 
received  the  commissioners  made  a  formal  order  withdraw- 
ing such  lands  from  sale. 

For  the  relators  there  were  separate  briefs  by  EUiott  cfe 
Hickox  and  D.  S.  TvUar^  aiid  oral  argument  by  E.  S.  JEUiott 
and  Mr.  Tullar. 

For  the  respondents  there  was  a  brief  by  the  Attorney 
Oeneralj  and  oral  argument  by  J.  M.  Clancey^  Assistant 
Attorney  General. 

The  following  opinion  was  filed  January  30, 1894: 

Newman,  J.  The  question  of  law  arising  upon  the  facts 
found  is.  Were  these  lands  subject  to  private  sale  at  the 
time  when  the  relators  made  application  to  buy  them? 

Probably  ch.  324,  Laws  of  1878,  which  declared  these 
lands  to  be  dedicated  and  set  apart  for  a  state  park  and 
forbids  their  further  sale,  has  very  little  influence  upon  the 
question.    These  lands  mostly  belong  to  the  school  fund 
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of  the  state.  The  school  fund  is  a  trust  fund,  and  is  placed 
by  the  constitution  beyond  the  power  of  the  legislature  to 
divert  it  to  any  other  use  than  the  support  of  the  schools 
of  the  state.  It  could  not  set  them,  or  any  part  of  them, 
apart  for  a  state  park.  Const.  Wis.  art.  X,  sec.  3 ;  Lynch  v. ' 
The  Economy,  27  Wis.  69;  People  v.  AUen,  42  K  T.  404. 
Neither  could  it  withhold  these  lands  from  sale.  That' 
power  is  confided  to  the  discretion  of  the  commissioner^  of 
public  lands  by  the  constitution,  and  lies  in  no  other  office 
or  body.  Const.  Wis.  art.  X,  sec.  8 ;  State  ex  rel.  Crawford  v, 
ffastingsy  10  Wis.  525;  McCabe  ^.  MazzucheUiy  13  Wis.  478; 
State  ex  rel.  Kennedy  v.  Brunstj  26  Wis.  412.  So  the  state 
park  law  has  very  little  influence  on  the  question. 

These  lands  had  been  once  offered  at  ppblic  sale.  After- 
wards, on  February  13,  1883,  the  commissioners  of  public 
lands  made  an  order  withdrawing  all  the  public  lands  from 
sale.  This  they  had  power  to  do,  at  least  so  far  as  con- 
cerns the  school  lands.  Art.  X,  sec.  8,  of  the  constitution 
reads:  "The  commissioners  shall  have  power  to  withhold 
from  sale  any  portion  of  such  lands,  when  they  shall  deem 
it  expedient."  This  action  of  the  commissioners  had  the 
effect  to  withhold  from  sale,  while  in  force,  at  least  all  the 
school  lands  owned  by  the  state,  including  those  described 
in  the  relation.  Afterwards,  April  3,  1883,  the  commis- 
sioners made  another  order  declaring  all  the  lands  affected 
by  the  previous  order  to  be  again  in  market  and  for  sale. 
Afterwards  ch.  222,  Laws  of  1885,  was  enacted.  It  pro- 
vides that  "  the  commissioners  of  public  lands  are  hereby 
authorized,  at  any  time  when,  in  their  judgment,  the  pub- 
lic interest  can  be  best  subserved  thereby,  to  withdraw  any 
public  lands  from  sale ;  provided  that,  when  re-offered,  the 
lands  so  withdrawn  shall  first  be  offered  at  public  sale, 
such  public  sale  to  be  advertised  and  conducted,  in  all  par- 
ticulars, in  the  same  manner  as  public  sales  are  now  held.'' 

A  defect  in  the  system  of  disposing  of  the  public  lands 
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was  supposed  to  be  disclosed  by  the  decision  of  this  court  in 
State  ex  rel.  HoUton  v.  Commissioners^  61  Wis.  274.   In  that 
case  it  was  held  that,  under  the  statute  as  it  then  was,  all 
public  lands  which  have  been  once  offered  at  public  sale  and 
remain  unsold  are  thereafter  subject  to  private  sale  at  the 
minimum  price,  and  cannot  be  withdrawn  from  sale  by  the 
commissioners  of  public  lands.    The  lands  involved  in  that 
oase  were  school  lands.     The  provision  of  the  constitution 
above  cited  seems  not  to  have  been  recalled  to  the  mind  of 
the  court.     At  least  the  provision  is  not  referred  to  in  the 
opinion  of  the  court,  nor  in  the  briefs  of  counsel.     The 
opinion  goes  entirely  upon  a  construction  of  the  statute  as 
it  then  was.     It  was  a  mistake,  as  to  school  lands  at  least. 
The  defect  in  the  system  for  the  disposal  of  the  public  lands, 
which  became  apparent  by  this  decision,  was  that  the  stat- 
ute seemed  to  defeat  altogether  the  beneficial  purpose  of 
the  constitution  in  giving  to  the  commissioners  discretion 
to  withhold  school  lands  from  sale;  and,  as  to  all  public 
lands,  it  deprived  the  state  of  all  chance  of  advantage  from 
the  rise  in  value  of  public  lands  consequent  on  the  increase 
of  population  and  the  development  of  the  country  in  dis- 
tricts where  the  public  lands  lie.    The  statute  seemed  to 
compel  the  sale  of  the  public  lands,  at  the  minimum  price, 
to  the  first  applicant,  regardless  of  their  real  value.    This 
prospective  rise  in  value  was  doubtless  the  more  common 
and  important  purpose  in  withholding  the  lands  tempora- 
rily from  sale.    The  act  of  1885  was  doubtless  enacted  to 
remedy  this  defect.    The  first  clause  of  the  act  confers  no 
new  power  upon  the  commissioners,  so  far  as  relates  to  the 
school  lands.     The  commissioners  had  always  had  power 
to  withhold   the  school   lands  from  sale  whenever  they 
deemed  it  expedient,  under  the  provision  of  the  constitu- 
tion above  cited.     But  it  did  confer  upon  the  commission- 
ers a  new  power  to  withdraw  from  sale  public  lands  other 
than  the  school  lands.     The  last  clause  or  proviso  of  the 
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act  did  change  the  statute  in  a  very  important  particular. 
It  withdrew  from  private  sale  all  public  lands  which  had 
been  once  withdrawn  from  sale  by  the  commissioners,  by 
providing  that  they  should  not  be  again  re-oflfered  for  sale 
until  they  have  been  again  regularly  advertised  and  ofifered 
at  public  sale.  This  remedy  seems  to  be  sulHcient  to  cure 
the  evil.  At  least,  it  seems  to  give  the  state  a  chance  to 
derive  advantage  from  such  rise  in  the  value  of  th6  public 
lands  as  may  accrue  while  they  are  withheld  from  market, 
through  competition  between  rival  bidders  at  a  public  sale. 
This  will,  no  doubt,  be  more  to  the  advantage  of  the  public 
than  a  compulsory  sale,  at  private  sale,  at  the  minimum 
price,  to  the  first  applicant. 

There  is  no  question  of  the  power  of  the  legislature  to 
direct  the  manner  in  which  the  public  lands  shall  be  sold. 
It  may  direct  whether  they  shall  be  sold  at  public  sale  or 
at  private  sale  and  upon  what  notice.  As  to  school  lands, 
art.  X,  sec.  8,  of  the  constitution  provides:  "Provision 
shall  be  made  by  law  for  the  sale  of  all  school  and  univer- 
sity lands  after  they  shall  have  been  appraised."  It  does 
not  appear  by  the  finding  whetiier  the  school  lands  men- 
tioned in  the  relation  have  been  appraised.  As  to  lands 
other  than  school  lands,  there  is  no  constitutional  direction. 
This  statute  is  remedial.  It  is  to  be  construed  liberally,  to 
advance  the  remedy  intended  by  the  legislature.  As  the 
law  was  then  understood,  the  public  lands  were  then  sub- 
ject to  compulsory  sale  at  the  minimum  price.  All  had 
been  once  withdrawn  from  sale  by  the  order  of  the  com- 
missioners, February  13,  1883.  The  act  was  intended  to 
apply  to  such  lands  as  had  been  withdrawn  from  sale  before 
its  passage,  and  not  alone  to  such  as  might  be  withdrawn 
after  its  passage.  Else  the  remedy  must  fail,  in  great  part, 
to  cure  the  evil.  Besides,  the  act  being  a  part  of  the  sys- 
tem which  the  legislature  has  provided  for  the  disposal  of 
the  publiclands,  it  is  in  pari  7nateria  with  all  other  statutes 
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npon  that  sabject.  It  is  implied  that  a  code  of  statates 
relating  to  one  sabject  is  governed  by  the  same  spirit  and 
is  intended  to  be  consistent  and  harmonious.  ''  All  statutes 
in  pari  materia  are  to  be  read  and  construed  together  as 
if  they  formed  parts  of  the  same  statute  and  were  enacted 
at  the  same  time."  Potter's  Dwar.  Stats.  145,  American 
rule  17;  Storm  v.  Cotzhavsen^  38  Wis.  139;  Smith  v.  People^ 
47  N.  T.  330,  339;  Eldred  v.  Sexton,  19  Wall.  189.  The 
plan  now  is  that  all  lands  which  have  once  been  withdrawn 
from  sale  become  again  subject  to  private  sale  only  after 
they  have  been  re-oflfered  at  public  sale.  With  this  con- 
struction the  plan  is  consistent  and  harmonious  and  fur- 
nishes the  remedy  intended. 

The  lands  described  in  the  relation  had  been  withdrawn 
from  sale  by  the  order  of  the  commissioners  of  February 
13,  1883.  It  does  not  appear  that  they  had  been  re-offered 
at  public  sale,  as  directed  by  the  act  of  1885.  They  were 
not  subject  to  private  sale  on  June  5, 1893. 

By  the  Cowrt. —  The  peremptory  writ  of  mandamus  is 
denied. 

Upon  a  motion  for  a  new  trial,  counsel  for  the  relators 
contended:  Firat.  That  the  conclusions  arrived  at  by  this 
court  improvidently  reverse  a  judgment  of  this  court  of 
long  standing  and  hitherto  unquestioned  authority  {Stoite 
ex  rel.  Ilolston  v.  Commissioners,  61  Wis.  274).  Second. 
That  ch.  222,  Laws  of  1885,  is  not  retroactive,  because  (1)  it 
is  plainly  prospective  in  its  phraseology ;  (2)  the  general 
usage  for  many  years  has  been  to  treat  it  as  prospective 
only ;  (3)  it  was  not  necessarily  retrospective  if  enacted  as 
a  curative  law ;  (4)  if  considered  as  retroactive  it  is  un- 
constitutional, in  that  such  a  construction  antagonizes 
vested  rights  and  deprives  a  department  of  the  government 
of  a  portion  of  its  constitutional  functions. 

The  following  opinion  was  filed  May  25,  1894: 
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Newman,  J,  The  relatprs'  attorneys  have  misappre- 
hended, in  some  respects,  the  decision  in  this  case.  It  is 
not  obnoxioas  to  all  the  criticisms  made  upon  it. 

It  is  observed  by  counsel  that  neither  counsel  in  the  case 
called  in  question  the  proper  construction  of  ch.  222,  Laws 
of  1885,  and  hence  that  the  court  was  not  asked  to  construe 
it.  Nevertheless,  the  court  felt  called  upon  to  construe 
it.  It  seemed  to  the  court  that  the  proper  construction  of 
that  statute  was  the  key  to  the  situation.  The  construc- 
tion of  that  statute  being  settled,  the  whole  case  is  open 
and  clear.  The  court  held  that  that  statute  was  "  intended 
to  apply  to  such  lands  as  had  been  withdrawn  from  sale 
before  its  passage,  and  not  alone  to  such  as  might  be  with- 
drawn after  its  passage."  All  else  of  the  decision  is  but 
the  corollary  from  that  construction.  This  construction  of 
the  statute  was  required  upon  well-established  canons  of 
construction.  It  makes  the  remedy  intended  by  the  legisla- 
ture effectual.  This  construction  does  not,  as  counsel  urges, 
give  the  statute  a  retroactive  operation.  It  operates  only 
upon  sales  of  the  public  lands  which  may  be  made  after  its 
passage,  and  then  only  upon  lands  which  had  been  offered 
for  sale  and  withdrawn  at  the  time  of  its  passage,  or  such 
as  should  thereafter  be  offered  and  withdrawn.  It  operates 
only  upon  a  condition  existing  at  the  time  o^  its  passage, 
or  arising  afterwards.  This  is  not  retroaction.  It  does 
not  disturb  any  vested  rights. 

Nor  is  it  strictly  accurate  to  say  that  the  decision  re- 
versed or  overruled  the  case  of  State  ex  rel.  HoUston  v.  Com- 
misetonerSy  61  Wis.  274.  The  decision  certainly  does  not 
overrule  it,  in  terms.  That  case  was  not  in  point.  It  in 
no  way  conflicts  with  the  decision  in  this  case.  What  was 
thought  to  be  an  oversight  or  mistake  was  pointed  out. 
That  is  all. 

It  is  true  that,  etymologically,  there  is  a  difference  in  the 
meaning  of  the  words  "  withhold  "  and  "  withdraw,"  which 
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counsel,  with  a  nice  philological  acumen,  makes  clear.  But, 
in  the  construction  of  statutes,  words  are  taken  in  their 
more  ordinary  and  popular  meaning,  without  too  great 
refinement  or  research  into  their  etymology.  As  applied 
to  this  subject  matter, —  the  right  of  the  commissioners  to 
decline  to  sell  the  public  lands, —  it  would  make  little  dif- 
ference, in  the  common  apprehension,  whether  it  should  be 
said  "the  commissioners  may  withhold  the  land  from  sale," 
or  whether  it  should  be  said  "  the  commissioners  may  with- 
draw the  lands  from  sale."  It  obviously  comes  to  the  same 
thing  in  the  end.  The  lands  are  not  sold ;  and  that  is  the 
result  which  the  lawmakers  intended  by  either  ^rm  of 
words.  They  intended  to  give  the  commissioners  the  right 
to  decline  or  refuse  to  sell  the  lands.  The  argument  of 
counsel  has  not  convinced  the  court  that  the  decision  is 
wrong. 
By  the  Court. —  The  motion  for  a  new  trial  is  denied. 


Thomas  and  others,  Appellants,  vs.  Thomas,  Executor,  and 
others.  Respondents. 

May  4  —  May  ^5, 1894, 

Estates  of  decedents:  Setting  aside  final  settlement:  Assignment  of  es- 
tate to  person  claiming  to  be  widow:  Fraud:  Concealment  of  prior 
marriage:  Laches  of  heirs. 

1.  In  a  proceeding  to  set  aside  the  final  settlement  of  the  estate  of  a 
decedent  on  the  ground  that  the  person  to  whom,  as  his  widow,  the 
estate  had  been  assigned  had  never  been  his  lawful  wife  and  had 
fraudulently  procured  such  assignment^  it  is  held,  upon  the  evi- 
dence, that  there  had  been  no  concealment  or  misrepresentation 
by  her  of  the  facts  relating  to  her  prior  marriage ;  and,  it  appear- 
ing that  before  she  married  the  deceased  she  had  obtained  a  judg- 
ment of  divorce  from  her  prior  husband  in  a  court  of  competent 
jurisdiction,  which  judgment  was  fair  on  its  face  and  was  believed 
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by  her  to  be  valid,  it  was  not  fraud  for  her,  relying  on  such  di- 
vorce, to  state  that  she  was  the  lawful  wife  of  the  deceased,  even 
though  such  divorce  was  in  fact  invalid. 
S.  The  petitioners,  the  heirs  at  law  of  the  deceased,  knew  or  had  heard 
rumors  of  the  former  marriage  of  the  widow,  but  took  no  steps  to 
prevent  the  assignment  of  the  estate  to  her,  and  apparently  made 
no  inquiries  until  more  than  five  years  later  and  after  her  death. 
The  testimony  tending  to  show  that  they  obtained  any  knowl- 
edge of  the  facts  after  her  death  was  very  slight  Held,  that  if 
ignorant  of  the  facts  at  the  time  of  the  settlement  of  the  estate, 
they  were  negligently  ignorant,  and  that  they  had  been  guilty  of 
laches  which  would  preclude  their  obtaining  the  relief  sought 

APPEAL  from  the  Circuit  Court  for  Orant  County. 

This  was  a  proceeding  in  the  county  court  of  Grant 
coanty  to  vacate  and  set  aside  the  settlement  and  final 
order  of  distribution  of  the  estate  of  James  Thomas,  de- 
ceased, to  his  widow,  Susan  J.  Thomas,  on  the  ground  that 
she  was  never  his  lawful  wife  and  had  fraudulently  pro- 
cured an  assignment  of  said  estate  to  her.  The  petitioners 
are  the  brothers  and  sisters  of  said  James  Thomas,  deceased^ 
and  his  sole  heirs  at  law.  The  petition  states  substantially 
that  James  Thomas  died  July  18,  1883,  intestate,  without 
issue  or  parent,  leaving  an  estate  in  Grant  county  worth 
over  $30,000;  that  in  September,  1883,  Susan  J.  Thomas, 
bis  alleged  widow,  was,  on  her  own  petition,  appointed  ad- 
ministratrix of  the  estate,  and  that  she  duly  qualified  and 
settled  such  estate,  and  on  the  7th  of  November,  1884, 
rendered  her  final  account  of  her  administration;  and  that 
on  December  9,  1884,  a  final  order  was  made  by  said  county 
court,  settling  said  estate  and  assigning  the  whole  thereof 
to  said  Susan  J.  The  petition  further  states,  substantially, 
that  the  said  Susan  J.  was  not  the  widow  of  said  deceased, 
but  falsely  represented  herself  to  be  such  widow  in  order 
to  deceive  the  court  and  procure  such  final  order;  that  in 
fact  said  Susan  J.  was  in  November,  1857,  duly  married  to 
one  Magee,  in  Ohio;  that  she  came  to  Grant  county  in  the 
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year  1860,  representing  herself  to  be  a  single  woman;  that 
said  Magee  is  still  living,  and  that  Susan  J.  was  never  di- 
vorced from  him ;  and  that  said  Susan  J.  died  February  8, 
1890.  The  petition  also  states  that  the  petitioners  had  no 
knowledge  of  the  marriage  of  Susan  J.  to  Magee,  and  be- 
lieved her  to  be  a  single  woman  when  she  married  the  de- 
ceased, and  did  not  acquire  such  knowledge  until  after  the 
death  of  said  Susan  J. ;  that  said  Susan  J.  died  testate, 
bequeathing  all  her  property  to  the  defendants,  and  that 
her  will  has  been  duly  proven;  that  the  defendant  Joseph 
P.  Thomas  has  duly  qualified  as  executor  thereof  and  is 
now  acting  as  such.  The  relief  prayed  is  that  the  settle- 
ment of  the  estate  of  James  be  vacated  and  annulled,  and 
that  the  executor  of  Susan  J.  account  for  all  her  estate, 
and  pay  it  into  court;  and  that  an  administrator  of  the 
estate  of  James  be  appointed  to  take  charge  of  and  resettle 
said  estate. 

The  defendants  answered  the  petition  by  a  general  de- 
nial, except  that  they  admitted  Susan  J.'s  prior  marriage 
to  Magee,  but  alleged  that  she  was  duly  divorced  from  him, 
before  marrying  James,  by  a  decree  of  the  court  of  com- 
mon pleas  of  Lorain  county,  Ohio.  As  a  separate  defense 
the  defendants  also  pleaded  the  proceedings  and  final  order 
in  the  county  court  of  Grant  county  in  the  matter  of  the 
settlement  of  the  estate  of  James  Thomas. 

Judgment  was  rendered  against  the  petitioners  in  the 
county  court  of  Grant  county,  from  which  they  appealed 
to  the  circuit  court  of  said  county. 

The  evidence  in  the  circuit  court  showed  substantially 
the  following  facts:  That,  for  some  years  prior  to  1865, 
James  Thomas  was  an  unmarried  man,  residing  in  Grant 
county.  Wis.,  and  that  he  continued  to  reside  there  until 
his  death  in  July,  1883;  that,  in  1857,  Susan  J.  Eichmond, 
who  afterwards  married  said  James  Thomas,  was  duly  mar- 
ried to  Lewis  Magee  in  Cuyahoga  county,  Ohio,  and  that 
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tbey  lived  together  as  husband  and  wife  until  some  time  in 
1858,  when  they  separated,  and  never  thereafter  lived  to- 
gether; that  Susan  J.  continued  to  live  in  Ohio  with  her 
relatives  until  some  time  about  the  year  1860,  ^hen  she 
came  to  Wisconsin,  and  lived  for  a  time  with  one  John 
White,  her  cousin,  in  Grant  county,  in  the  immediate  neigh- 
borhood of  the  residence  of  James  Thomas;  that  she  was 
known  when  in  Wisconsin  by  the  name  of  Susan  J.  Rich- 
mond ;  that  James  Thomas  commenced  to  keep  company 
with  her,  and  became  engaged  to  marry  her;  that  she  re- 
turned to  Ohio  at  some  time  prior  to  her  marriage  to  James 
Thomas,  and,  while  in  Ohio,  commenced  an  action  for  di- 
vorce against  Lewis  Magee,  and  procured  a  judgment  of 
divorce  by  default  at  the  October  term,  1864,  of  the  court 
of  common  pleas  of  Lorain  county,  Ohio;  that  she  returned 
to  Wisconsin  June  7, 1865,  and  within  two  or  three  days 
thereafter  was  married  to  James  Thomas,  and  lived  with 
him  as  his  wife  in  Grant  county  from  that  time  until  the 
death  of  said  James  Thomas;  that  said  Lewis  Magee  was 
living  at  the  time  of  the  trial  of  this  action,  and  had  never 
obtained  any  judgment  of  divorce  on  his  part;  that  James 
Thomas  died  July  18,  1883,  without  children  or  parents, 
leaving  the  petitioners,  his  brothers  and  sisters,  as  sole  heirs 
at  law,  unless  Susan  J.  was  his  heir  by  reason  of  being  his 
lawful  widow;  that  Susan  J. instituted  and  prosecuted  pro- 
ceedings in  the  county  court  of  Grant  county.  Wis.,  to  set- 
tle the  estate  of  said  James,  in  which  proceedings  she  rep- 
resented that  she  was  the  lawful  widow  of  said  James,  and 
that  a  final  order  was  made  in  such  proceedings,  assigning 
to  her  the  estate  of  said  James,  in  December,  1884;  that 
said  Susan  J„  by  her  last  will,  devised  the  property  received 
by  her  from  James  Thomas  to  the  defendants,  and  that 
Joseph  P.  Thomas  was  appointed  and  duly  qualified  as  exec- 
utor of  such  will,  and  still  is  such. 
This  proceeding  was  commenced  by  the  filing  of  the  po- 
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tition  in  the  county  court  of  Grant  county,  January  10, 
1891.  The  record  of  the  divorce  action  and  judgment  in 
Ohio  was  offered  and  received  in  evidence;  also  certain 
sections  of  the  statutes  of  Ohio,  by  which  it  appears  that 
an  applicant  for  a  divorce  must  be  a  resident  of  the  stat& 
at  least  one  year  next  preceding  the  filing  of  the  petition 
for  divorce.  There  was  a  sharp  contest  in  the  evidence  as 
to  the  time  when  Susan  J.  returned  from  Wisconsin  to 
Ohio  prior  to  her  marriage  with  James.  The  respondents' 
testimony  tended  to  show  that  she  returned  in  1862  or 
1863,  considerably  more  than  a  year  before  she  made  her 
application  for  a  divorce  in  Ohio.  The  appellants'  evi- 
dence, on  the  other  hand,  tended  to  show  that  she  did  not 
return  to  Ohio  until  1864,  a  few  months  or  weeks  previous 
to  the  filing  of  her  application  for  divorce.  On  this  ground 
it  was  contended  by  appellants  that  the  Ohio  divorce  was 
utterly  invalid,  and  that  Susan  J.  knew  that  fact. 

The  circuit  court  made  findings  to  the  effect  that  the 
proceedings  in  the  Ohio  divorce  suit  were  in  accordance 
with  the  statutes  of  the  state  of  Ohio,  and  that  the  Ohio 
court  having  in  that  action  determined  that  it  had  juris- 
diction, and  that  said  Susan  Magee  was  a  resident  of  the 
state  of  Ohio  and  had  been  such  for  one  year  next  preced- 
ing the  commencement  of  said  action,  "  this  court  will  as- 
sume that  such  findings  and  determination  of  said  court  of 
common  pleas  of  Lorain  county,  Ohio,  was  correct,  and 
this  court  will  not  undertake  to  determine  as  an  original 
question,  upon  the  proofs  adduced  in  this  court,  whether 
said  Susan  was  or  was  not  in  fact  a  resident  of  the  state  of 
Ohio  at  the  time  of  the  commencement  of  such  divorce 
suit  and  for  one  year  next  prior  thereto."  The  circuit  court 
also  found  that  Susan  was  the  lawful  widow  of  said  James, 
and  as  such  was  his  sole  heir  at  law  and  entitled  to  his  entire 
estate;  and  thereupon  affirmed  the  judgment  of  the  county 
court.     From  this  judgment  the  petitioners  have  appealed. 
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For  the  appellants  there  were  briefs  by  H.  D.  York^ 
Orton  cfe  Oabcnmy  and  S.  H.  Taylor^  and  oral  argument  by 
S.  H.  Taylor  and  P.  A.  Orion.  To  the  point  that  parties 
are  not  required  to  act  on  mere  rumor,  they  cited  O^DeU 
V.  Bmmham^  61  Wis.  570;  Parker  v.  Eane^  4  id.  16;  Lor 
mont  V.  Stimson^  5  id.  447 ;  Buttrick  v,  Holden^  13  Met.  357. 

For  the  respondents  there  was  a  brief  by  J..  R.  Bunh- 
neU  and  W.  E.  Carter^  and  a  separate  brief  signed  by  Bush- 
neU  A  Watkins,  attorneys  for  Jo8.  P.  Thomas,  executor, 
and  Ed.  M.  Lowry^  attorney  for  Martha  E.  Baniea;  and 
the  cause  was  argued  orally  by  W.  E.  Can*ter,  A.  R.  Bush- 
nellj  and  P.  A.  Watkins. 

WiNSLow,  J.  We  do  not  deem  it  necessary  to  decide 
whether  the  circuit  court  was  right  in  determining  that 
the  Ohio  judgment  of  divorce  was  valid  and  binding.  We 
are  satisfied  that  the  judgment  in  this  proceeding  was  right 
and  must  be  affirmed,  for  the  reason  that  the  final  judg- 
ment of  distribution  of  the  estate  made  by  the  county 
•court  of  Grant  county  was  conclusive  and  cannot  be  set 
aside  on  the  facts  shown  in  evidence.  The  power  of  the 
<50unty  court  to  vacate  a  final  order  shown  to  have  been 
procured  by  fraud  is  well  settled  in  this  state.  Estate  of 
Leavens,  65  Wis.  440.  Such  a  proceeding  is  in  the  nature 
of  a  bill  in  equity  to  relieve  against  a  judgment  at  law. 
The  relief  will  be  granted  when  the  former  judgment  is 
inequitable,  and  the  defendant  was  ignorant  of  the  fact  in 
question  pending  the  former  suit,  or  was  prevented  from 
making  his  defense  by  fraud,  accident,  or  the  acts  of  the 
opposite  party,  unmixed  with  negligence  or  fault  on  his 
part.  Stowdl  v.  Eldred,  26  Wis.  504;  Tucker  v.  Whittle- 
-sey^  74  Wis.  74;  Mariiie  Ins.  Co.  v.  Hodgson,  7  Cranch,  332. 
It  is  obvious  that  the  ignorance  of  fact  which  will  afford 
ground  for  relief  must  not  be  intentional  or  negligent  ig- 
Borance ;  otherwise,  a  party  might  wilfully  remain  ignorant 
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pending  an  action,  and  make  no  investigation  of  the  facts 
on  which  he  knows  his  rights  must  depend,  and  afterwards 
invoke  such  negligent  ignorance  as  a  ground  for  setting 
aside  the  solemn  judgment,  long  since  rendered,  of  a  court 
6f  competent  jurisdiction.  Such  a  result  is  not  to  be  tol- 
erated. Whether,  therefore,  we  regard  thi^  proceeding 
as  founded  upon  fraudulent  concealment  of  fact  by  Mrs. 
Thomas  or  mere  ignorance  of  fact  by  the  petitioners  pend- 
ing the  settlement  of  the  estate,  in  either  case,  if  their 
failure  to  defend  was  wholly  or  partially  the  result  of  their 
own  intentional  or  negligent  ignorance  of  fact,  they  cannot 
now  be  granted  relief. 

First,  then,  as  to  the  alleged  fraud  on  the  part  of  Mrs. 
Thomas.  It  is  claimed  by  the  petitioners  that  she  delib- 
erately concealed  the  fact  of  her  prior  marriage  and  divorce 
in  Ohio,  and  that  the  petitioners  never  knew  of  these  facts 
until  after  her  death ;  that  this  divorce  was  void,  because 
she  had  not  resided  in  Ohio  for  a  year  prior  to  the  decree, 
and  that  she  knew  this  fact ;  that  nevertheless  she  repre- 
sented herself  as  the  lawful  widow  of  James  Thomas  in  the 
proceedings  to  settle  his  estate,  and  thus  secured  the  mak- 
ing of  the  final  order  assigning  to  her  the  whole  estate. 
The  difficulty  is  that  most  of  these  alleged  facts  are  not 
proven  by  the  evidence.  The  circuit  court  refused  to  find 
that  Mrs.  Thomas  concealed  the  fact  of  her  prior  marriage 
to  Lewis  Magee,  and  the  evidence  entirely  justifies  that  re- 
fusal. It  is  true  the  evidence  shows  that  she  resumed  her 
maiden  name  after  her  brief  dream  of  married  bliss  with 
Magee  was  over  and  they  had  separated,  but  this  is  not  un- 
usual or  unnaturaL  Aside  from  this  circumstance,  there  is 
no  tangible  evidence  of  concealment.  There  is  absolutely 
no  evidence  of  any  denial  or  untrue  statement  as  to  her 
former  marriage  or  divorce  made  by  her,  or  by  any  one  to 
her  knowledge,  either  to  petitioners  or  to  any  one  else. 
The  evidence  shows  very  clearly  that  it  was  common  talk 
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and  rumor  in  the  neighborhood  that  she  had  been  pre- 
viously married  and  divorced.  Mrs.  Ritter,  one  of  petition- 
ers' witnesses,  says  that  in  1865  the  rumor  "  was  that  she 
was  married;  that  she  was  divorced;  and  that  she  was  not 
divorced,  but  that  her  husband  was  dead;"  and  that  she 
talked  the  rumor  over  with  Henry  Thomas  within  five 
years  after  the  marriage  of  Susan  to  James.  Mrs.  Vedder, 
another  of  petitioners'  witnesses,  states  that  "it  was  re- 
ported in  the  neighborhood  that  she  went  to  Ohio  for  the 
purpose  of  getting  a  divorce  from  her  husband,  whose  name 
was  Lewis  Magce."  From  another  witness  it  appears  with- 
out dispute  that  in  the  spring  of  1864  one  Sigsby  reported 
around  the  neighborhood  her  marriage  to  Magee,  and  that 
he  had  seen  Magee  in  the  army.  It  also  appears  without 
dispute  that  she  told  John  Barr,  a  neighbor,  in  1862  or 
1863,  all  about  her  marriage  with  Magee;  that  she  told 
Mrs.  Loomis,  in  1864,  that  she  was  going  to  Ohio  to  get  a 
divorce  from  her  husband,  so  she  could  marry  Thomas;  and 
that  she  told  other  witnesses  that  she  was  going  back  ta 
Ohio  to  get  a  divorce  from  her  husband,  and  that  Mr. 
Thomas  was  furnishing  the  money  for  the  purpose.  All  of 
the  witnesses  to  these  facts  were  immediate  neighbors.  It 
is  also  clear  from  the  evidence  that  James  Thomas  himself 
knew  of  her  marriage  to  Magee  and  of  her  divorce  before 
he  married  her.  There  seems  to  have  been  no  concealment 
made  or  attempted.  On  the  contrary,  it  was  neighborhood 
talk  of  the  kind  that  spreads  with  great  swiftness.  That 
the  immediate  relatives  could  remain  ignorant  of  it  is  well- 
nigh  incredible.  It  is  certain  that  two  of  the  petitioners 
did  not  remain  ignorant  of  it.  Mrs,  Ilillary^  a  sister  of 
James,  testifies  that  her  father  told  her  twenty-three  years 
ago  that  Susan  was  married  before  she  married  James,  but 
she  did  not  believe  it ;  and  Henry  testifies  that  Mr.  Barr 
told  him  sixteen  or  seventeen  years  ago  that  she  had  been 
a  married  woman,  but  that  her  husband  was  dead.    There 
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is  also  evidence  of  other  witnesses  that  Mrs,  Hillary  and 
Henry  Thomas  had  greater  knowledge  of  the  facts  than 
they  now  adrait.  But  we  shall  not  pursue  the  testimony 
on  this  subject  further.  It  satisfies  us  entirely  that  there 
was  no  concealment  or  misrepresentation  of  the  facts  made 
or  attempted  by  Susan  either  before,  at  the  time  of,  or 
after,  her  marriage  to  James. 

But  it  is  said  that  Susan  was  guilty  of  a  fraud  in  repre- 
senting, during  the  settlement  of  the  estate  of  James,  that 
she  was  the  lawful  widow  of  James,  when  she  was  not  such 
in  fact,  because  the  decree  of  divorce  from  Magee  was  in- 
valid. As  we  have  before  said,  we  do  not  deem  it  neces- 
sary to  determine  the  validity  of  that  decree.  It  is  at- 
tacked on  the  ground  that  Susan  had  not  resided  for  a  year 
in  Ohio  when  the  action  was  instituted,  and  much  evidence, 
pro  and  coriy  on  this  subject  was  introduced  at  the  trial. 
It  was  the  decree  of  a  court  of  competent  jurisdiction,  and 
perfectly  fair  on  its  face.  Susan  undoubtedly  believed  it 
to  be  a  perfectly  valid  release  from  her  marital  vows  to 
Magee.  "Whether  it  was  valid  or  not  was  a  question  of 
Jaw  rather  than  of  fact,  and  one  of  which  Susan  could  not 
be  expected  to  have  any  knowledge.  Under  these  circum- 
stances, can  it  be  called  a  fraud  if  she  relied  upon  it,  and,  so 
relying,  stated  that  she  was  the  lawful  wife  of  James? 
We  think  not;  and  in  the  utter  absence  of  any  evidence 
showing  any  misstatements  of  fact,  or  any  artifice  or  de- 
vice to  prevent  investigation  or  to  throw  any  persons  inter- 
ested off  their  guard,  we  do  not  hesitate  to  hold  that  there 
was  no  fraud  shown  on  the  part  of  Susan  in  obtaining  the 
final  decree  in  the  county  court. 

Having  thus  disposed  of  the  alleged  fraud,  we  come  to 
the  question  whether  there  was  such  ignorance  of  fact  on 
the  part  of  the  petitioners,  without  their  fault  or  negli- 
gence, which  entitles  them  to  relief.  We  think  this  qaes- 
(tion  must  be  answered  in  the  negative.    The  sole  qaestion 
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in  the  administration  proceedings,  on  which  the  rights  of 
Susan  as  well  as  the  petitioners  depended,  was  the  question 
whether  Susan  was  the  lawful  wife  of  James ;  and  the  peti- 
tioners must  have  known  that  this  was  the  question.  As 
we  have  said  before,  it  is  well-nigh  incredible  that  the  im- 
mediate relatives  were  ignorant  of  the  common  neighbor- 
hood reports  as  to  Susan's  previous  matrimonial  venture, 
and  two  of  them  substantially  admit  that  they  were  in- 
formed of  the  principal  fact  years  before  the  death  of 
James.  Notwithstanding  all  this,  however,  they  allowed 
the  probate  proceedings  to  proceed  without  any  action. 
They  did  not  even  make  an  inquiry,  apparently.  They 
were  personally  summoned  to  show  cause  why  the  final 
order  of  distribution  should  not  be  made,  and  they  still 
remained  silent  and  inactive,  and  so  continued  for  more 
than  five  years,  till  the  lips  of  Susan  also  had  been  sealed 
by  death.  Great  activity  seems  then  to  have  broken  out  in 
the  camp  of  the  petitioners,  who,  singularly  enough,  had 
not  been  remembered  in  Susan's  will.  But  we  think  this 
activity  commenced  entirely  too  late.  If  they  were  igno- 
rant, we  think,  under  the  circumstances  here  present,  they 
were  negligently  ignorant.  They  were  of  full  age,  and  we 
think  were  fairly  put  on  inquiry  by  the  facts  within  their 
knowledge  during  the  administration  proceedings.  The 
testimony  which  tends  to  show  that  they  obtained  any 
knowledge  of  facts  after  Susan's  death  which  they  did  not 
have  before  is  of  the  slenderest  kind.  They  claim  that 
they  were  told  of  the  former  marriage,  and  that  there  had 
been.no  divorce,  by  Mr.  and  Mrs.  Wildman.  Both  these 
persons  denied  having  given  any  such  information.  We 
think,  under  well-established  rules,  the  petitioners  must  be 
held  guilty  of  laches.  Rogers  v.  Van  Nortwicky  &7  Wis. 
414,  and  cases  cited  in  that  case.  They  might  and  ought 
to  have  made  the  discovery  long  before.  Not  having  made 
any  inquiry,  even  of  Susan  herself,  when  they  ought  to  have 
Vol*  88  — 7 
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made  it,  they  will  not  be  allowed  to  make  it  six  years  later, 
when  the  opposing  party  is  dead  and  the  main  source  of 
evidence  thereby  cut  off,  and  thus  overturn  a  judgment 
rendered  without  fraud  and  on  due  and  personal  notice  to 
all.  No  decision  of  this  court  authorizes  relief  in  such  a 
case,  nor  do  we  think  it  is  authorized  by  any  well-considered 
authority. 

The  record  of  the  Ohio  divorce  proceedings  was  objected  ^ 
to  as  not  properly  authenticated.    We  regard  the  authenti- 
cation as  sufficient. 

The  view  we  have  taken  of  the  case  renders  unnecessary 
any  discussion  of  other  questions.  Upon  the  whole  record 
we  are  satisfied  that  the  judgment  below  was  right. 

By  the  Court. —  Judgment  affirmed. 


Stone,  Administratrix,  Eespondent,  vs.  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company,  Appellant. 

May  4  —  May  f 5, 1894, 

(1)  Railroads:  Ejection  of  would-be  passenger  from  freighi  train, 
(2)  Evidence:  Physidians  and  surgeons:  Statements  of  patient 
(8)  Punitory  damages:  Error,  when  cured. 

i 

1.  The  conductor  of  a  freight  train  prohibited  from  carrying  passen- 

gers was  acting  within  the  scope  of  his  authority  in  compelling  a 
would-be  passenger  to  leave  the  train,  and  the  railway  company  is 
liable  for  injuries  to  the  latter  caused  by  his  ejection  while  the 
train  was  in  motion  so  that  it  was  dangerous  for  him  to  get  oflT. 

2.  In  an  action  for  personal  injuries,  a  physician  who  had  before  been 

treating  the  plaintiff,  and  who  was  consulted  by  him  on  the  day 
after  the  accident  for  the  purpose  of  obtaining  treatment,  may  tes- 
tify to  symptoms  then  existing,  although  he  cannot  distinguish  be- 
tween what  he  himself  observed  and  what  the  plaintiff  told  him, 
and  it  appears  that  the  plaintiff  already  contemplated  suit 
a  An  error  in  allowing  the  jury  to  find  punitory  damages  is  cured 
where  the  compensatory  and  punitory  damages  are  assessed  sep- 
arately and  the  latter  are  afterwards  disallowed  by  the  court 
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APPEAL  from  the  Circuit  Court  for  S6,  Croix  County. 

This  action  was  brought  by  the  plaintiff's  intestate,  Jef- 
ferson Stone,  for  the  recovery  of  damages  for  being  unlaw- 
fully, forcibly,  and  violently  ejected  from  a  train  of  cars  of 
the  defendant,  whereby  he  was  pitched  forward  onto  the 
ground,  injuring  his  left  side  and  foot  and  injuring  him  in- 
ternally, and  while  the  train  was  moving  at  an  alleged  rapid 
rate  of  speed.  The  train  in  question  was  a  through  freight 
train,  prohibited  by  orders  from  carrying  passengers.  The 
intestate  boarded  said  train  at  North  Wisconsin  Junction, 
to  go  to  the  city  of  New  Richmond.  The  answer  was,  in 
substance,  a  general  denial. 

Considerable  testimony  was  given  for  the  purpose  of 
showing  that  the  train  in  question  frequently  carried  pas- 
sengers, and  that  Stone  was  encouraged  to  attempt  passage 
thereon  by  the  acts,  declarations,  and  conduct  of  certain 
employees  of  defendant,  but  who  were  not  connected  with 
and  had  no  control  or  management  of  the  train.  Various 
exceptions  arose  in  regard  to  this  branch  of  the  case,  but, 
for  the  purposes  of  the  decision,  it  may  be  assumed  that 
plaintiff's  intestate  did  not  become  a  passenger  or  acquire 
the  rights  of  such  on  the  train  in  question. 

The  testimony  on  the  part  of  the  plaintiff  was  to  the 
effect  that  after  the  train  had  started  from  North  Wiscon- 
sin Junction,  and  proceeded  half  or  three  quarters  of  a 
mile,  the  conductor  came  into  the  caboose  where  the  plaint- 
iff was,  and  asked  him  where  he  was  going,  to  which  he 
replied  "  To  New  Richmond."  The  conductor  responded : 
"No,  sir;  not  on  this  train.  You  can't  go  on  this  train, 
and  I  want  you  to  get  off,  and  get  off  now,  too."  That 
plaintiff's  intestate  stated  he  could  not  get  off  then,  the 
way  that  the  train  was  running;  that  if  he  slacked  it  up, 
so  he  could  get  off,  he  would  do  so  without  any  trouble. 
The  conductor  said,  "  You  can  get  off,  and  I  want  you  to 
get  off,  and  right  off,  too;"  and  kept  urging  him  towards 
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the  door,  and  oat  onto  the  platform.  That  he  tried  to  talk 
to  the  conductor,  but  he  would  not  let  him  and  was  bound 
he  should  get  oflP.  So  he  went  out  on  the  right-hand  side 
of  the  car  behind,  got  down  on  the  steps,  and  the  conductor 
says,  "  Come,  jump ; "  and,  as  he  said  that,  the  intestate 
jumped  oflP  into  the  ditch  on  the  side.  That  one  of  his  feet 
struck  a  rock  or  something  hard,  and  it  cramped  him  down 
on  his  side,  so  that  he  caught  with  his  left  hand  to  keep 
from  falling.  That  it  hurt  his  stomach  and  chest.  That 
he  felt  a  sharp  pain  in  his  stomach  and  left  side,  and  hurt 
his  ankle,  too.  That  the  train  was  going  pretty  fast.  That 
they  were  then  about  a  mile  from  the  junction.  There  was 
testimony  tending  to  show  that  the  train  was  going  at  the 
rate  of  from  six  to  eight  miles  an  hour.  That  the  conductor 
seemed  "  to  be  real  fierce  and  ugly  and  mad  because  I  was 
on  there,  for  some  reason  or  other."  That  intestate  walked 
back  to  the  junction,  went  to  New  Richmond  on  the  same 
day,  and  thence  home.  That  he  felt  pretty  lame  and  sore. 
His  stomach  pained  him  considerably,  and,  after  he  had 
been  to  bed  an  hour  or  two,  felt  pretty  bad;  pain  in  the 
stomach,  sick,  got  up  and  vomited,  and  went  back  to  bed 
again;  pained  him  all  night,  and  in  the  morning  was  about 
the  same;  could  not  retain  his  breakfast,  and  that  morning 
went  to  New  Richmond  to  see  Dr.  Wade. 

Other  testimony  was  given  as  to  the  character  and  ex- 
tent of  his  injuries.  Dr.  Wade,  a  practicing  physician,  tes- 
tified to  having  treated  the  plaintiffs  intestate  for  stomach 
trouble  about  a  month  or  more  before  the  accident,  during 
which  time  he  had  improved.  Objection  was  made  to  his 
stating  his  condition  at  the  time;  that  his  testimony  on 
the  subject  was  incompetent,  the  doctor  having  stated  that 
it  was  hard  for  him  to  distinguish  between  the  objective 
symptoms,  or  those  ascertained  by  his  personal  examina- 
tion, and  the  subjective  ones,  communicated  by  the  state- 
ments of  his  patient.    He  said  that  his  objective  symptoms 
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were  marked  tenderness  in  the  region  of  the  stomach.  The 
court  allowed  the  witness  to  state,  against  the  defendant's 
objection,  what  the  plaintiff's  intestate  complained  of  at 
that  time;  and  he  testified  that  he  had  great  tenderness  in 
the  pit  of  the  stomach  and  pain  upon  pressure,  extending 
through  it  and  underneath  the  left  shoulder  blade.  He 
had  been  vomiting  frequently  through  the  night,  and  had 
general  symptoms  of  indigestion,  acute  gastric  inflammation^ 
uneasiness  in  the  stomach,  and  was  disabled  at  that  time 
for  work.  He  stated  that  many  causes  might  produce  that 
condition,  as  a  blow,  a  wrench,  or  strain ;  that  his  condi- 
tion might  have  been  the  result  of  a  sudden  jerk  or  wrench. 
The  court  ruled  that  the  patient's  statements  to  the  doctor, 
made  since  the  action  was  commenced,  could  not  be  re- 
ceived in  evidence,  but  admitted  his  previous  declarations 
to  him  as  to  his  symptoms.  Dr.  "Wade  further  testified 
that  the  condition  grew  into  one  of  chronic  gastritis  of  the 
stomach,  and  there  had  been  a  slight  enlargement  of  it, 
and  a  tenderness  more  or  less  marked.  "Leaving  out 
Mr.  Stone's  statements  to  me,  I  could  see  a  change  in  his 
condition  between  the  2 1st  of  September  and  the  prior  ex- 
amination. His  pulse  was  quick,  and  he  was  pale,  as  a  man 
would  be  from  being  sick  at  the  stomach.  There  was  ten- 
derness in  the  stomach.  The  vomiting  might  have  been 
caused  by  indigestion,  and  also  the  paleness  and  quickening 
of  the  pulse,  if  it  resulted  in  vomiting."  Testimony  was 
given  showing  that  he  appeared  to  have  been  out  of  health 
since  that  time,  looked  pale,  and  at  times  could  not  work. 
The  court  overruled  the  motion  for  a  nonsuit.  The 
statement  of  plaintiff's  intestate  as  to  what  occurred  when 
be  jumped  off  the  train  was  corroborated  in  important  par- 
ticulars by  the  testimony  of  a  lady,  a  Mrs.  Aschew,  who 
was  riding  in  the  caboose  under  a  special  permit.  She  said 
the  conductor  "spoke  very  decidedly  about  his  getting  off, 
and  insisted  on  bis  getting  off.    The  conductor  told  him 
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again  that  he  must  get  off,  and,  before  getting  oflF,  I  heard 
the  conductor  say,  while  on  the  platform,  'You  can  get 
off/  The  conductor  seemed  very  decided  about  having  the 
man  get  oflf.  He  was  not  rough  and  boisterous  or  insolent 
in  manner,  did  not  use  bad  language,  and  I  do  not  remem- 
ber that  he  put  his  hands  upon  the  man  or  touched  him. 
It  appeared  that  the  man  seemed  very  reluctant  about 
getting  off  when  the  train  was  moving,  and  the  conductor 
seemed  very  firm  about  his  getting  off.  I  could  not  say 
how  fast  the  train  was  moving,  but  not  as  fast  as  it  moved 
later." 

The  conductor  testified  that  Stone  tendered  him  a  dollar 
for  fare,  and  told  him  to  put  it  in  his  pocket  and  aay  noth- 
ing about  it  That  he  told  him  that  he  could  not  do  it,  it 
was  against  the  rules,  and  that  he  would  have  to  get  off 
the  train.  That  he  went  towards  the  rear  door  of  the 
caboose.  Stone  followed  him  out;  stepped  down  on  the 
steps  of  the  rear  platform.  That  he  said  to  him :  '^  Hold 
on ;  don't  attempt  to  get  off  here  until  this  helping  engine 
lets  go,"  —  to  which  he  replied :  "  Well,  I  don't  believe  I 
can  get  off  any  way.  You  are  going  too  fast."  The  con- 
ductor replied :  "  That  is  an  old  canard.  Every  person  that 
gets  on,  that  is  their  card.  I  don't  ask  you  to  get  off.  It 
don't  take  but  a  few  minutes  to  stop  the  train,  which  I 
will  do."  That  the  helping  engine  let  go,  and  he  put  one 
foot  and  his  hand  upon  the  railing  to  go  upon  top  of  the 
caboose;  and  Stone  stepped  off,  and  said  that  he  would 
make  it  good  and  hot  for  the  conductor  for  putting  him 
off  the  train.  "  I  didn't  see  him  jump  at  all.  He  merely 
stepped  off.  He  had  hold  of  the  front  railing  of  the  car 
when  he  stepped  off." 

Stone  told  the  operator  at  the  North  Wisconsin  Junction, 
ten  or  fifteen  minutes  after  he  had  been  put  off,  that  he 
believed  he  would  go  to  Hudson,  where  he  had  some 
friends,  and  see  whether  they  had  a  right  to  put  a  man  off 
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any  place  they  were  a  mind  to;  that  he  thought  he  would 
bring  a  suit  then.  .Defendant's  counsel  moved  to  strike  out 
the  testimony  of  the  witness  Dr.  Wade  in  respect  to  his 
conclusions  and  opinion  as  to  the  condition  of  Stone  on  the 
day  after  the  injury,  in  so  far  as  it  appeared  from  the  evi- 
dence that  the  conclusions  and  opinion  were  based  upon 
statements  made  to  him  by  Stone,  on  the  ground  that  he 
had  it  in  his  mind  at  the  time  he  made  the  statements  to 
bring  a  suit  against  the  company  to  recover  damages.  The 
court  denied  the  motion  and  said  the  jury  could  take  that 
subject  into  consideration  in  weighing  the  doctor's  testi- 
mony ;  that  if  the  statements  so  obtained  were  made,  not 
for  the  purpose  of  obtaining  treatment,  but  getting  infor- 
mation out  of  the  doctor,  they  would  consider  that  in 
weighing  the  doctor's  opinion. 

The  circuit  judge  instructed  the  jury  that  if  Stone  was 
properly  a  passenger  the  conductor  had  no  right  to  put  him 
ofif ;  that  if  he  was  not  he  had  such  right ;  that  another 
question  they  should  consider  was  "  whether  the  conductor 
used  due  and  proper  caution  in  putting  the  plaintiff  off  the 
train ;  that  if  they  found  that  he  did,  and  the  plaintiff  was 
not  a  passenger  on  the  train,  of  course  the  conductor  had 
a  right  to  put  him  off,  doing  it  in  a  proper  way  and  using 
proper  care ;  but  if  they  found  that  the  conductor  did  not 
use  proper  caution,  but  compelled  plaintiff  to  get  off  against 
his  will,  while  the  train  was  in  motion  so  it  was  dangerous 
for  him  to  get  off,  and  that  as  a  result  the  accident  oc- 
curred from  which  the  plaintiff  received  injuries,  it  would 
be  their  duty  to  find  for  the  plaintiff; "  that  "  if  they  found 
that  he  was  not  a  passenger,  and  was  ordered  off  negli- 
gently, while  the  train  was  moving  at  a  rate  of  speed  mak- 
ing it  dangerous  to  get  off,  and  plaintiff  was  injured  by 
such  negligence  of  the  conductor,  in  either  of  these  cases 
they  would  find  for  the  plaintiff."  The  law  with  regard  to 
compensatory  and  punitory  damages  was  stated  to  the 


Digitized  by 


Google 


104  SUPREME  COURT  OF  WISCONSIN.  [88 

Stone  vs.  Chicago,  St  Paul,  Minneapolis  &  Oniaha  R  Ca 

jary,  and  they  were  directed,  if  they  found  any  punitory 
damages,  to  state  the' amount  separately^ 

The  jury  found  a  verdict  for  $1,000  compensatory  dam- 
ages, and  $500  punitory  damages.  On  motion  for  a  new 
trial,  the  verdict  as  to  the  punitory  damages  was  set  aside, 
and  judgment  entered  in  favor  of  the  plaintiff  for  $1,000 
compensatory  damages,  from  which  the  defendant  appealed. 

Solon  L.  Perrin^  for  the  appellant,  contended,  inter  alia^ 
that  as  the  statements  to  Dr.  Wade  were  made  when 
plaintiff's  mind  was  engrossed  with  the  idea  of  recovering 
damages  for  his  injuries,  the  same  rule  ought  to  apply  that 
would  apply  if  the  action  had  been  actually  commenced. 
Abhot  V.  Heath,  84  Wis.  314;  Stewart  v.  Everts,  76  id.  40; 
Kreuziger  v.  C.  <&  N.  W.  H.  Co.  73  id.  158;  Qaaife  v.  (7.  dB 
ilT.  W.  R.  Go.  48  id.  613;  Voshurg  v.  Putney,  78  id.  84,  85; 
Bennett  v.  State,  57  id.  69,  81,  85 ;  Noonan  v.  State,  55  id. 
258. 

For  the  respondent  there  was  a  brief  by  Smith  dk  Oakes, 
and  oral  argument  by  H.  H.  Smith.  To  the  point  that  the 
testimony  of  Dr.  Wade  was  admissible,  they  cited  Kogers, 
Exp.  Test.  (2d  ed.),  par.  47;  Quaife  v.  G.  <b  N.  W.  R.  Go. 
48  Wis.  525;  Barber  v.  Mennam,  11  Allen,  322,  324. 

PiNNBY,  J.  1.  There  was  suflScient  evidence  to  warrant 
the  submission  of  the  case  to  the  jury,  under  the  instructions 
of  the  court,  to  find  whether  the  conductor  put  the  plaint- 
iff's intestate  off  the  train  in  a  proper  way  and  using  proper 
care ;  that  if  the  conductor  did  not  use  proper  caution,  but 
compelled  him  to  get  off  against  his  will,  while  the  train 
was  in  motion  so  that  it  was  dangerous  for  him  to  get  off, 
and  as  a  result  he  received  injuries,  it  would  be  their  duty 
to  find  for  the  plaintiff,  whether  he  was  a  passenger  or  not. 
And  the  evidence  was  sufficient,  in  our  opinion,  to  sustain 
the  verdict  of  the  jury  against  the  defendant  in  this  aspect 
of  the  case.   The  conductor  was  engaged  at  the  time  in  the 
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transaction  of  the  defendant's  business,  in  the  manage- 
ment and  control  of  the  freight  train  in  question,  and  which 
did  not  carry  passengers.  He  was  acting  within  the  scope 
of  his  authority  at  the  time,  as  conductor  of  the  train,  so 
that  the  defendant  company  was  plainly  liable  for  any  in- 
juries sustained  by  the  plaintiffs  intestate  by  reason  of  any 
imprudent,  reckless,  or  wanton  conduct  on  the  part  of  the 
conductor  in  coijipelling  him  to  leave  the  train,  or  by  put- 
ting him  off  while  it  was  in  motion  and  under  circumstances 
which  rendered  it  imprudent  or  dangerous  to  do  so.  Holmes 
V.  Wakefield,  12  Allen,  580;  Hounds  v.  D.,  L.  &  W.  R  Co. 
64  N.  Y.  129.  If  Stone  had  no  right  to  be  on  the  train,  as 
a  passenger  or  otherwise,  he  was  not  thereby  put  beyond 
the  protection  of  the  law,  or  subject  to  be  removed  or  com- 
pelled to  leave  the  train  in  an  improper  manner  or  under 
circumstances  of  such  difficulty  or  peril  as  to  endanger  his 
personal  safety.  The  charge  of  the  court  in  this  respect 
was  clearly  just  and  proper.  Conductors,  while  intrusted 
with  very  considerable  power  and  control  over  persons 
coming  upon  their  trains,  are  bound  to  exercise  their  au- 
thority of  removal  in  a  reasonable  and  prudent  manner, 
and  with  a  proper  regard  to  the  safety  of  even  those  not 
lawfully  on  their  trains  as  passengers. 

2.  When  Dr.  Wade  was  consulted  by  the,  plaintiff's  in- 
testate, the  next  morning  after  the  occurrence  in  question, 
no  action  had  then  been  instituted  by  him  against  the  com- 
pany for  the  injury  of  which  he  complained,  though  he 
probably  entertained  some  intention  of  bringing  suit.  Dr. 
Wade  had  been  treating  him  for  gastritis,  and  he  had 
shown  decided  improvement.  It  does  not  appear  what 
statement  Stone  made  to  the  doctor,  nor  that  he  sought 
any  opinion  of  him  in  respect  to  any  contemplated  action 
against  the  defendant;  nor  is  it  made  to  appear  but  that 
his  statements  were  made  solely  with  a  view  of  obtaining 
medical  treatment.  Dr.  Wade  testified  in  respect  to  the 
objective  symptoms, —  those  he  was  able  to  discover  by 
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observation  and  examination, —  and  although  he  says,  in 
substance,  that  he  could  not  distinguish  between  these 
symptoms  and  the  subjective  ones,  learned  by  communica- 
tion from  the  patient,  in  arriving  at  his  conclusions,  we 
think  his  evidence  was  competent  and  was  properly  ad- 
mitted and  that  the  court  properly  refused  to  strike  it  out. 
The  statements  or  declarations  of  a  patient,  made  to  a 
physician  or  surgeon  for  the  purpose  of  obtaining  advice 
or  treatment,  descriptive  of  his  pains  and  their  location,  his 
symptoms,  and  the  manner  in  which  he  is  affected  by  an 
injury,  may  be  given  in  evidence  to  show  the  character 
and  extent  of  his  injury  {McKeigue  v.  JanesviUe^  68  Wis. 
S7;  Quaife  v.  C.  <&  N.  W.  B.  Co.  48  Wis.  513);  but  not 
when  made  to  an  expert,  after  action  brought  for  an  injury, 
in  order  to  enable  him  to  testify  as  a  witness  at  the  trial 
for  the  injured  ^^vty  {Stewart  v.  Everts^  76  Wis.  40,  4B; 
Allot  V,  Heath,  84  Wis.  317,  320).  The  rulings  of  the  cir- 
cuit court  in  respect  to  the  evidence  of  Dr.  Wade  are  fully 
sustained  by  the  cases  above  cited. 

3.  The  error,  if  any,  in  charging  the  jury  that  the  plaint- 
iflf  might  recover  punitory  damages,  was  cured  and  obviated 
by  the  form  of  the  verdict,  by  which  the  compensatory 
damages  were  stated  at  $1,000,  and  the  punitory  damages 
at  $500;  the  verdict  as  to  the  punitory  damages  having 
been  set  aside  on  motion  for  a  new  trial.  We  do  not  think 
that  there  is  any  ground  for  saying  that  the  charge  of  the 
court  allowing  the  jury  to  find  punitory  damages  had  any 
tendency  to  increase  the  amount  of  the  compensatory  dam- 
ages. As  there  were  separate  findings  on  the  subject  of 
damages,  the  presumption  is  that  the  compensatory  dam- 
ages were  confined  within  proper  limits. 

This  view  of  the  case  renders  the  consideration  of  all 
other  errors  assigned  unnecessary.  For  these  reasons,  the 
judgment  of  the  circuit  court  must  be  aflSrmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Lakont  and  others,  Eespondents,  vs.  Wootton,  Assignee. 

Appellant. 

May  6^  May  fS,  1894, 

Voluntary  assignment  by  partners:  Waiver  of  right  to  exemptions. 

Partners  assigned  for  the  benefit  of  creditors  all  their  property  except 
such  as  might  by  law  be  exempt  from  seizure  on  execution  or  at- 
tachment All  the  property  was  delivered  to  the  assignee,  and  was 
included  in  the  inventory  without  mention  of  exemptions,  and  no 
claims  of  exemptions  were  made  until  nearly  a  month  later,  after 
the  assignee  had  expended  labor  and  money  upon  the  property  in 
caring  for  and  insuring  it  and  getting  it  ready  to  be  sold.  Held,  a 
waiver  of  the  right  to  exemptions  from  the  partnership  property. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

This  is  an  appeal  by  an  assignee  for  the  benefit  of  cred- 
itors from  an  order  of  the  circuit  court  directing  the  as- 
signee to  permit  the  assignors  severally  to  select,  from  the 
copartnership  property,  tools,  implements,  stock  in  trade, 
to  the  amount  and  value  not  exceeding  $200,  as  and  for 
their  exemptions,  under  subd.  8,  sec.  2982,  R.  S.  The  as- 
signors were  copartners.  They  made  an  assignment  for 
the  benefit  of  their  creditors  on  December  29,  1892,  both 
as  a  copartnership  and  as  individuals.  The  assignment  con- 
tained an  exception,  from  the  property  assigned,  of  such 
as  might  be  exempt  by  law  from  seizure  on  execution  or 
attachment.  The  property  was  all  delivered  to  the  assignee. 
No  schedule  of  property  claimed  to  be  excepted  was  made 
at  the  time.  On  January  18,  1893,  an  inventory  of  the 
property  assigned,  and  a  list  of  their  creditors,  were  filed. 
In  the  inventory  no  mention  is  made  of  property  excepted 
from  the  operation  of  the  assignment,  or  of  exemptions. 
Afterwards,  on  January  24,  1893,  the  assignors  severally 
made  demand  upon  the  assignee  for  certain  of  the  copart- 
nership property,  designated  as  and  for  their  exemptions. 
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Their  demands  included  cash,  accounts  due  to  the  partner- 
ship, and  some  stock  in  trade.  The  assignee  refused  their 
demand.  Then,  on  January  81,  1893,  on  their  application, 
the  circuit  court  made  an  order  directing  the  assignee  to 
permit  the  assignors  each  to  select,  as  his  exempt  prop- 
erty, not  to  exceed  the  value  of  $200,  from  the  assigned 
property,  of  the  implements,  tools,  and  stock  in  trade,  and 
not  limited  to  their  former  selections.  From  that  order 
the  assignee  appeals. 

For  the  appellant  there  was  a  brief  by  Smith  <&  Btidl, 
and  oral  argument  by  C.  K  BuelL 

For  the  respondents  there  was  a  brief  by  Za  FoUetU^ 
Harper^  Roe  ds  Zimmennariy  and  oral  argument  by  6^.  E, 
Roe.  They  contended,  inter  alia^  that  where  the  statute 
prescribes  no  particular  method  to  be  pursued  by  the  as- 
signor in  order  to  retain  his  exemptions,  it  is  usually  held 
sufficient,  if  he  reserve  them  generally  in  the  conveyance, 
to  entitle  him  to  have  them  set  out  upon  application  made 
within  a  reasonable  time  after  the  assignment  is  executed. 
Peterman^a  Appeal,  76  Pa.  St.  116;  Hildebrandv,  Bowman, 
100  id.  580;  Ileckman  v.  Messenger,  ^9  id.  465;  Brooks  v, 
NicholSjll  Mich.  38;  Rosentluil  v.  Sooft,^!  id.  632;  Rich- 
ardson V.  Marqueze,  59  Miss.  81,  92-96 ;  Rainwater  ^>.  Ste- 
vena,  15  Mo.  App.  544;  Bradley  v.  Bisohd,  81  Iowa,  81; 
Nave  V.  Britton,  61  Tex.  572 ;  Blanchard  v.  Pasohal,  68  Qa. 
32;  Frank  t).  Myers,  97  Ala.  437;  Clark  Shoe  Co.  v.  Edwards, 
57  Ark.  331;  Close  v.  Sinclair,  38  Ohio  St.  530. 

Newman,  J.  This  case  is  governed  by  the  decision  of 
this  court  in  the  case  of  Bong  v.  Parmentier,  87  "Wis.  129. 
It  is  not  distinguishable  in  principle  from  that  case.  The 
copartnership,  as  such,  had  no  right  of  exemption.  The 
copartners  had  no  such  right  in  the  copartnership  property 
until  after  a  severance.  The  assignment  conveys  the  en- 
tire copartnership  property,  unsevered,  to  the  assignee.    No 
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claims  of  exemptions  were  made  for  nearly  a  month  after 
the  entire  property  had  been  in  the  possession  of  the  as- 
signee, and  he  had  expended  labor  and  money  upon  it  in 
caring  for  it,  insuring  it,  and  getting  it  ready  to  be  sold. 
This  was  a  waiver  of  the  right  to  have  an  exemption  from 
the  partnership  property. 
By  the  Court. —  The  order  of  the  circuit  court  is  reversed. 


Lamont  and  others,  Respondents,  vs.  Hibbard,  Spencer, 
Baetlett  &  Co.,  Appellant. 

May  6  —  May  t6, 189 J^ 

Voluntary  assignment:  Order  allowing  exemptions:  Appeal  by  creditor. 

Under  sec.  16,  ch.  885,  Laws  of  1889,  a  creditor  whose  name  has  been 
pot  by  the  assignor  on  the  list  of  creditors  filed  may  appeal  from 
an  order  of  the  court  allowing  to  assignors  the  exemptions  claimed 
by  them. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

For  the  appellant  there  was  a  brief  by  BushneU^  Rogers 
df  Holly  and  oral  argument  by  ^.  li,  BuahnelL 

For  the  respondents  there  was  a  brief  by  La  FoUefUy  Ear- 
peTy  Roe  dk  Zimmermany  and  oral  argument  by  G.  K  Roe. 

Newman,  J.  This  is  an  appeal  by  a  creditor  of  the  as- 
signors from  the  same  order  from  which  the  appeal  in 
La/mont  v.  WooUoUy  ante,  p.  107,  was  taken  by  the  assignee. 
The  appeal  is  by  Bibiard,  Spencer,  Bartlett  &  Co.,  a  corpo- 
ration, one  of  the  creditors  named  in  the  list  of  creditors 
filed  by  the  assignors.  The  appeal  was  taken  before  it 
was  known  whether  the  assignee  would  appeal.  There 
was  a  motion  to  dismiss  the  appeal  on  the  ground  that  a 
mere  creditor  at  large  had  no  right  or  standing  to  appeal. 


Digitized  by 


Google 


110  SUPREME  COURT  OF  WISCONSIN.  [88 

lAraont  and  others  vs.  Hibbard,  Spencer,  Bartlett  &  Co. 

No  doubt  a  creditor  bas  suflBcient  interest  and  standing 
to  sustain  an  appeal.  The  statute  provides  that  proceed- 
ings in  a  voluntary  assignment  shall  be  under  the  supervis- 
ion of  the  circuit  court  or  of  the  circuit  judge  (R  S.  sec. 
1693),  and  they  are  no  doubt  to  be  treated  as  in  the  nature 
of  special  proceedings  in  the  circuit  court.  The  assignor, 
the  assignee,  and  all  the  creditors  are  to  be  deemed  parties 
to  such  proceedings.  They  are  all  necessary  parties  to  the 
administration  of  the  estate.  Sec.  16,  ch.  385,  Laws  of 
1889,  which  is  an  amendment  and  addition  to  the  laws  re- 
lating to  voluntary  assignments  (sec.  1),  provides  that 
*'  appeals  may  be  taken  to  the  supreme  court  by  any  such 
insolvent  debtor,  or  by  any  creditor,  from  any  order  or 
judgment  made  or  entered  in  such  proceedings  by  such 
judge  or  court."  This  must  be  construed  as  allowing  any 
creditor  to  appeal  from  any  order  made  by  the  court  or 
judge  in  proceedings  under  the  statutes  relating  to  volun- 
tary assignments;  for  ch.  385,  Laws  of  1889,  is  to  be  con- 
sidered, not  only  as  being  an  amendment  and  addition  to 
the  statutes  relating  to  voluntary  assignments,  but  as  being 
in  pari  materia  with  them.  It  is  to  be  construed  together 
with  all  other  statutes  on  the  subject  as  if  they  formed 
parts  of  the  same  statute  and  were  enacted  at  the  same 
time.  State  ex  rel.  Sweet  v.  Cunninghams  ante^  p.  81,  and 
cases  cited.  Viewed  from  this  position,  it  is  clear  that  the 
statute  gives  the  right  to  appeal  to  a  creditor  who  has  be- 
come a  party  to  the  proceedings  by  having  his  name  put 
by  the  assignor  in  the  list  of  creditors  filed  by  him. 

The  motion  to  dismiss  the  appeal  is  denied.  The  order 
of  the  circuit  court  must  be  reversed,  for  the  reasons  stated 
in  the  decision  of  the  assignee's  appeal 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed. 
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Slaughter,  Appellant,  vs.  Bernards,  Respondent. 
May  6*- May  £5, 1894, 

Evidence:  Laws  of  another  state:  Power  of  attorney  to  convey  lands: 
Acknowledgment:  Estoppel'  Appeal:  Questions  not  considered  by 
trial  court, 

1..  Where  the  laws  of  another  state  have  not  been  offered  in  evidence 
they  cannot  be  considered  by  the  court;  and  references  to  them  in 
the  argument  of  counsel  do  not  amount  to  an  offer  and  admission 
of  them  in  evidence. 

2.  A  power  of  attorney  offered  in  connection  with  other  title  papers 

was  presumably  offered  as  a  title  paper  and  not  to  show  an  estop- 
pel 

3.  A  power  of  attorney  offered  as  a  title  paper  was  ruled  out  as  not 

properly  executed,  and  thereupon  all  subsequent  instruments  in 
the  chain  of  title  were  ruled  out  as  offered,  and  a  nonsuit  was 
granted.  Held^  that  on  appeal  this  court  will  not  pass  upon  the 
legal  effect  of  such  subsequent  instruments  as  showing  plaintiff's 
title  or  an  estoppel  of  defendant  to  deny  such  title,—  that  question 
not  having  been  considered  by  the  trial  court 

4.  Under  sec.  96.  ch.  98,  R  a  1849  (sec.  4159,  R.  a  1878),  a  power  of  at- 

torney theretofore  recorded,  relating  to  lands  in  this  state,  and 
purporting  to  have  been  acknowledged  before  a  notary  public  in 
another  state,  and  having  his  certificate  in  the  ordinary  form,  is 
prima  facie  good  and  sufiScient,  and  it  or  the  record  thereof  is  ad- 
missible in  evidence,  in  the  absence  of  proof  of  the  laws  of  such 
other  state. 

d.  In  the  absence  of  proof  as  to  the  laws  of  another  state  they  will  he 
presumed  to  be  the  same  as  our  own,  under  which  a  notary  public 
may  take  the  acknowledgment  of  a  deed. 

6.  A  power  of  attorney  need  not  be  attested  or  recorded  to  be  a  valid 
power  to  convey  lands. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

Ejectment.    The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Bashford^  O*  Con- 
nor^ PoUeya  cfe  Aylwa/rd^  and  oral  argument  by  R.  M. 
Bashford  and  /.  C.  Sloan. 

F.  J.  Lamb  and  C.  F.  Lam\  attorneys,  and  Burr  W. 
Jones^  of  counsel,  for  the  respondent,  to  the  point  that  a 
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power  of  attorney  to  convey  lands  mast  possess  the  same 
requisites  and  observe  the  same  solemnities  as  are  neces- 
sary in  a  deed  directly  conveying  the  lands,  cited  Gee  «. 
BoUon,  17  Wis.  604,  612;  Clark  'o.  Graham,  6  Wheat.  577, 
579;  Lumhard  v.  Aldrich,  8  N.  H.  31;  Gage  v.  Gage,  30 
i(K  420;  Lord  v.  Sherman,  2  Cal.  498;  1  Parsons,  Cont. 
(7th  ed.),  *110,  note  c. 

Orton,  C.  J.  This  is  an  action  by  the  plaintiflE  to  recover 
of  the  defendant  certain  lands  in  the  county  of  Dane,  de- 
scribed as  follows,  viz. :  "  The  northeast  quarter  and  the 
west  half  of  southeast  quarter  of  section  thirty-six  (36), 
township  eight  (8)  north,  range  eight  (8)  east,  containing 
two  hundred  and  forty  (240)  acres,  more  or  less."  The 
plaintiff,  in  his  complaint,  sets  up  the  successive  conveyances 
and  instruments  through  which  he  claims  title  to  the  prem- 
ises. The  defendant,  in  his  answer,  alleges  adverse  posses- 
sion of  twenty  years  and  an  adverse  possession  of  ten  years 
under  deed;  alleges  certain  defects  in  the  plaintiff's  chain 
of  title;  and  sets  up,  through  sheriffs'  deeds  on  the  fore- 
closure of  mortgages  and  successive  conveyances,  title  in 
himself. 

The  plaintiff,  to  prove  his  title  to  the  premises,  intro- 
duced in  evidence :  (1)  The  record  of  a  deed  of  the  prem- 
ises from  Ramsay  McHenry,  by  his  attorneys,  John  Catlia 
and  A.  Noonan,  to  George  H.  Slaughter,  dated  the  •12th 
day  of  February,  1840.  (2)  The  record  of  a  mortgage  on 
the  premises  of  the  same  date,  from  the  said  George  H. 
Slaughter  to  the  said  Eamsay  McHenry,  to  secure  the  pay- 
ment of  $620,  together  with  the  following  indorsement  on 
the  record  thereof,  to  wit :  "  This  mortgage  canceled  by 
agreement ; "  and  refers  to  pages  303  and  304  of  volume  4 
of  Deeds.  (3)  The  record  of  an  agreement,  dated  the  12th 
day  of  November,  1840,  signed  by  Eamsay  McHenry,  by 
his  attorney  in  fact,  James  McHenry  Boyd,  and  George 
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H.  Slaughter,  by  which  said  deed  and  mortgage  were  can- 
celed, and  recorded  on  the  pages  referred  to  in  said  indorse- 
ment (4)  The  record  of  a  power  of  attorney  dated  the 
29th  day  of  April,  1843,  from  Ramsay  McHenry,  of  Hart- 
ford county  in  the  state  of  Maryland,  to  James  McHenry 
Boyd,  of  the  state  aforesaid,  empowering  him  to  sell  or 
dispose  of  certain  lands,  among  which  are  the  above  lands, 
either  at  public  or  private  sale,  and  to  execute,  acknowl- 
edge, and  deliver  deeds  of  conveyance  of  the  same  in  the 
name  of  the  said  Ramsay  McHenry,  and  to  act  in  the 
premises  according  to  his  judgment  and  discretion.  This 
power  of  attorney  was  signed  and  sealed  by  Ramsay  Mc- 
Henry, and  witnessed  and  acknowledged  by  the  same  per- 
son, and  acknowledged  by  him  as  a  notary  public,  in  the 
state  of  Maryland.  (6)  In  connection  with  the  power  of 
attorney,  the  plaintiff  offered  a  deed  of  said  premises, 
dated  the  4th  day  of  August,  1843,  from  Ramsay  Mc- 
Henry, by  his  attorney,  J.  McHenry  Boyd,  of  Baltimore, 
Md.,  to  Gabriel  T.  Long  of  Dane  county,  in  trust  for  the 
use  and  benefit  of  Mrs.  Mildred  Ann  Slaughter,  wife  of 
Oeorge  H.  Slaughter. 

When  the  record  of  the  said  power  of  attorney  was 
offered,  the  counsel  of  the  defendant  objected  on  the 
grounds  that  said  power  was  not  entitled  to  registration ; 
that  it  had  only  one  witness ;  and  that  it  was  not  properly 
acknowledged  according  to  the  laws  of  Maryland.  In 
connection  with  these  objections  to  the  power  of  attorney, 
the  said  counsel  objected  also  to  the  said  record  of  the 
cancellation  agreement,  because  the  authority  of  the  said 
Boyd  as  attorney  in  fact  of  the  said  Ramsay  McHenry  was 
not  proved,  and  that  it  was  not  entitled  to  be  recorded. 
The  court,  after  argument,  said :  "  I  am  persuaded  that, 
under  the  statute,  the  plaintiff  should  show  that  the  power 
of  attorney  is  a  valid  instrument.  Of  course,  if  you  wish 
to  do  that  you  may  do  so,  if  you  have  any  proof  to  offer 
Vou  88—8 
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on  that  question."  The  plaintiffs  counsel  said :  "We  offer 
the  record.  I  understand  the  court  sustains  the  objection 
to  the  offer."  The  court  said :  "  As  the  record  now  stands, 
there  being  no  proof  as  to  the  law  governing  the  execution 
of  the  instrument,  by  which  it  was  executed  in  the  state  of 
Maryland,  the  court  will  have  to  sustain  the  objection,"  — 
to  which  ruling  the  plaintiff  duly  excepted.  The  plaintiff 
then  offered  the  above  record  of  the  deed  from  Ramsay 
McHenry,  by  his  attorney  in  fact,  the  said  Boyd,  to  Gabriel 
T.  Long. 

This  is  the  order  of  proof  so  far,  according  to  the  record, 
by  the  bill  of  exceptions,  and  the  action  of  the  court 
thereon.  According  to  an  amendment  of  the  bill  of  excep- 
tions, allowed  several  months  after  the  trial,  and  perhaps 
not  strictly  according  to  the  rules  of  the  court,  it  seems 
that  the  counsel  of  the  defendant,  in  their  arguments  to 
the  court  on  their  objections  to  the  power  of  attorney,  read 
and  commented  on  what  thev  claimed  to  be  the  laws  of 
Maryland  in  respect  to  the  acknowledgment  of  deeds,  with- 
out objection.  It  is  not  stated  that  the  counsel  of  the 
plaintiff  heard  this  reference  to  the  laws  of  Maryland;  but 
it  is  stated  in  the  amendment  "that  the  court  considered 
said  statutes."  If  the  court  did  consider  the  said  Maryland 
statutes,  it  certainly  had  no  right  to  do  so,  for  the  said 
statutes  had  not  been  proved  in  any  way  or  offered  in  evi- 
dence, and  this  is  corroborated  by  what  follows  in  the  reg- 
ular bill  of  exceptions, — "that^A^r^  had  been  no  proof  as 
to  the  law  of  Maryland  governing  the  execution  of  the  in- 
strument," as  above  stated.  It  is  suflScient  that  the  laws 
of  the  state  of  Maryland  had  not  been  proved  and  offered 
in  evidence,  and  that  it  is  so  stated  in  the  record.  It  fol- 
lows, therefore,  that  the  defendant's  counsel  had  no  right 
to  read  from  them  and  comment  thereon  in  their  argu- 
ments on  the  objection  to  the  admissibility  in  evidence  of 
the  power  of  attorney,  and  the  court  had  no  right  to  con- 
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sider  the  same.  The  learned  counsel  of  the  respondent 
contends  that  this  was,  in  eflfect,  an  offer  of  the  laws  of 
Maryland  in  evidence,  and  the  admission  of  the  same  by 
the  court,  and  that  the  order  of  proof  was  in  the  discretion 
of  the  court.  This  last  proposition  is  correct,  and  would 
have  much  force  if  there  were  any  facts  to  which  it  could 
be  applied.  But  the  defendant's  counsel  did  not  offer  in 
evidence  the  laws  of  Maryland,  even  on  or  during  their 
argument  on  the  objection.  They  were  never  offered  in 
evidence  at  any  time,  in  order  or  out  of  order,  and  they 
were  not  admitted  in  evidence  by  the  court.  The  argu- 
ment of  counsel  cannot  supply  the  place  of  evidence  or 
amend  the  records  of  the  court. 

It  would  seem  from  the  above  record  of  what  occurred 
when  the  objection  to  the  power  of  attorney  was  sustained 
that  the  plaintiffs  counsel  intended  to  rely  solely  on  the 
admissibility  of  the  record  of  the  power  of  attorney  under 
the  laws  of  this  state,  as  they  now  contend  on  this  appeal 
that  it  was  admissible  under  sec.  96,  ch.  98,  B.  S.  1849,  and 
sec.  4159,  B.  S.  1878.  The  court  seems  to  have  based  its 
decision  on  the  ground  that  the  laws  of  Maryland  ^^  had 
not  been  proved  "  to  sustain  the  power,  without  consider- 
ing the  effect  of  the  above  statute  of  this  state.  The  plaint- 
ifTs  counsel  were  not  bound  or  called  upon  to  state  the 
ground  on  which  they  claimed  the  power  of  attorney  ad- 
missible. They  had  the  right  to  rest  upon  the  objections 
made  by  the  other  side  to  its  admissibility  and  the  decis- 
ion of  the  court  thereon,  and  let  the  defendant's  counsel 
take  the  responsibility  of  the  rejection  of  the  record  of 
the  power  of  attorney. 

The  plaintiff,  notwithstanding  the  rejection  of  the  power 
of  attorney,  continued  to  make  offers  of  conveyances  as  fol- 
lows: (6)  A  mortgage  from  Gabriel  T.  Long  back  to  Earn- 
say  K cHenry,  to  secure  the  sum  of  $1,028.50,  the  purchase 
money  of  the  preceding  conveyance,  dated  the  4th  day  of 
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August,  184:3.  (7)  The  satisfaction  of  said  mortgage,  signed 
and  sealed  by  Ramsay  McHenry,  by  John  Catlin,  his  at- 
torney, dated  July  21, 1847.  (8)  A  mortgage  from  George 
H.  Slaughter  and  others  to  Edward  Campbell,  to  secure 
the  sum  of  $144.83,  dated  the  23d  day  of  October,  1847. 
(9)  Mortgage  from  George  H.  Slaughter  and  others  to 
Calvin  C.  Williams,  to  secure  the  sum  of  $350.  These  two 
mortgages  were  signed,  also,  by  the  said  Gabriel  T.  Long 
and  Mildred  Ann  Slaughter.  (10)  Mortgage  from  George 
H.  Slaughter,  M.  A.  Slaughter,  and  Gabriel  T.  Long,  to 
Calvin  C.  Williams,  to  secure  a  certain  bond,  dated  the  6th 
day  of  September,  1848.  (11)  Deed  from  Robert  Main, 
sheriff  of  Dane  county,  to  Calvin  C.  Williams,  on  fore- 
closure, dated  the  19th  day  of  July,  1857.  (12)  Deed  from 
Andrew  N.  Bishop,  sheriff  of  Dane  County,  to  Calvin  C.  Will- 
iams, on  foreclosure,  dated  December  6,  1856.  (13)  Deed 
from  Andrew  Bishop,  sheriff  of  Dane  county,  to  Calvin 
C.  Williams,  on  foreclosure,  dated  December  13,  1852. 
(14)  Deed  from  the  heirs  of  Calvin  C.  Williams  to  Jacob 
Lenz,  dated  April  30,  1868.  (15)  Deed  from  Jufius  T. 
Clark,  guardian  of  the  heirs  of  Calvin  C.  Williams,  to  Jacob 
Lenz,  dated  July  27, 1868.  (16)  Deed  from  Jacob  Lenz  and 
wife  to  ITenry  Bernards^  dated  March  15, 1868.  (17)  Deed 
from  Henry  Bernards  to  N.  B.  Van  Slyke,  dated  January 
27,  1875.  (18)  Deed  from  N.  B.  Van  Slyke  and  wife  to 
Henry  Bernards^  the  defendant  in  this  action.  The  defend- 
ant's counsel  objected  to  all  of  these  offers,  and  the  court 
sustained  the  objection.  The  plaintiff  also  offered  the  mar- 
riage settlement  between  George  H.  Slaughter  and  Mildred 
Ann  Long,  his  future  wife,  by  which  she  was  to  have  a 
separate  ownership  and  use  of  her  property  as  an  inherit- 
ance from  her  father  during  her  life,  and  then  to  pass  to 
her  heirs.    This  also  was  ruled  out. 

After  the  court  had  rejected  the  record  of  the  power  of 
attorney,  it  was  therefore  compelled  to  sustain  objections 
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to  all  the  subsequent  deeds,  mortgages,  and  agreements 
within  the  chain  of  the  plaintifiPs  title,  and  which  appeared 
to  be  also  within  the  chain  of  the  defendant's  title.  The 
plaintiff  offering  no  further  testimony,  the  court  granted  a 
nonsuit  of  the  case,  and  from  that  judgment  the  plaintiff 
has  appealed. 

The  court  no  doubt  considered  the  power  of  attorney  the 
necessary  link  in  the  chain  of  the  plaintiff's  title,  and  that 
its  rejection  put  an  end  to  the  case.  The  learned  counsel 
of  the  appellant  is  in  error  in  supposing  that  this  court  can 
pass  upon  the  legal  effect  of  the  conveyances  and  other  evi- 
dence offered  after  the  rejection  of  the  power  of  attorney, 
which  were  merely  offered  and  rejected,  and  not  considered 
by  the  court  as  evidence,  and  not  ruled  or  passed  upon  as 
such.  The  learned  counsel  have  presented  a  very  able  and 
elaborate  brief  of  the  principles  and  authorities  applicable 
to  such  evidence,  and  claim  (1)  that,  in  view  of  such  evi- 
dence, the  plaintiffs  title  to  the  premises  is  perfect,  and 
that  he  is  entitled  to  recover  in  the  action ;  and  (2)  that 
such  evidence  shows  that  the  defendant's  title  is  traced  to 
the  same  source  as  the  plaintiffs  title,  and  that  therefore 
the  defendant  cannot  question  plaintiffs  title.  It  is  certain 
the  court  did  not  consider  such  evidence  on  the  question  of 
title,  and  it  is  equally  certain  that  the  court  did  not  con- 
sider it  on  the  question  of  estoppel.  If  the  learned  counsel 
had  offered  such  evidence  with  the  declared  object  of  rais- 
ing the  question  of  estoppel,  and  for  such  special  purpose, 
then  the  court  would  doubtless  have  considered  and  passed 
upon  that  question.  It  was  not  so  offered,  and  therefore 
not  considered.  In  Bogert  v.  Phelps^  14  Wis.  88,  Dixon, 
C.  J.,  said :  "  The  first  position  taken  by  counsel  for  the  ap- 
pellant is  that  in  order  to  enable  the  respondent  to  impeach 
the  appellant's  title,  which  was  derived  from  the  attach- 
ment debtor,  he  must  show  that  he  represented  a  prior 
creditor  of  the  latter.    As  has  been  already  observed,  this 
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is  no  doubt  a  correct  legal  proposition,  but  it  is  not  involved 
here.  No  question  of  the  kind  was  made  on  the  trial  below. 
No  objection  was  raised,  no  exception  taken,  nor  instruc- 
tion asked  which  in  any  manner  involved  it.  .  .  ^  We 
can  review  no  questions  which  were  not  fairly  presented 
for  the  consideration  of  the  court  before  which  the  action 
was  originally  tried."  I  have  quoted  somewhat  at  length 
from  the  opinion,  to  show  the  appositeness  of  the  author- 
ity. I  am  not  aware  of  this  rule  having  been  changed  by 
this  court.  This  is  the  rule  in  other  courts  of  last  resort. 
In  McDonald  v.  SmaUey,  1  Pet.  620,  the  whole  testimony 
had  been  taken  on  both  sides,  and  preserved  in  the  record. 
The  case  was  dismissed  on  a  question  of  jurisdiction,  and 
the  testimony  had  not  been  considered  by  the  court  below. 
The  supreme  court  was  asked  by  both  parties  to  hear  the 
whole  case,  but  declined  to  do  so,  for  the  reason  that  no 
other  question  had  been  decided  by  the  court  below  than 
that  of  jurisdiction.  The  respondent's  counsel  cite  also 
Brockett  v.  Brockett,  3  How.  691 ;  Delaney  v.  Bretty  61 N.  Y. 
78,  83;  Salisbury  v.  JETowe,  87  N.  Y.  128-134.  The  only 
question  decided  by  the  court  below  was  of  the  suflBciency 
of  the  recorded  power  of  attorney  as  authority  to  James 
McHenry  Boyd  to  execute  deeds  in  the  name  of  Ramsay 
McHenry.  The  court  having  decided  to  sustain  the  objec- 
tion of  the  defendant  to  the  power  of  attorney,  the  trial 
was  virtually  at  an  end.  The  subsequent  evidence  was 
offered  by  the  plaintiflfs  counsel  apparently  for  the  mere 
purpose  of  having  it  rejected  and  saving  exceptions  to  the 
ruling.  The  subsequent  evidence  was  offered  in  connection 
with  the  power  of  attorney,  and  dependent  upon  it,  and 
was  rejected  with  it.  No  other  object  or  purpose  of  such 
evidence  was  stated  to  the  court.  The  only  apparent  ground 
for  the  nonsuit  was  the  insuflSciency  of  the  power  of  attor- 
ney as  a  link  in  the  plaintiff's  chain  of  title,  and  that  is  the 
only  question  before  the  court.    The  case  was  not  tried  in 
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the  court  below  on  its  merits,  but  nonsuited,  and  defend- 
ant's evidence  is  not  yet  in  the  case. 

Having  at  length  cleared  the  way  for  the  only  real  ques- 
tion in  the  case,  we  will  proceed  to  consider  it.  The 
question  comes  before  the  court  as  it  was  presented  to  the 
circuit  court.  The  record  of  the  power  of  attorney  was 
offered  in  evidence  by  the  plaintiffs  counsel.  It  was  ob- 
jected to  by  the  defendant's  counsel.  After  argument,  the 
court  ruled  on  the  question  in  this  way :  "  As  the  record 
now  stands,  there  being  no  proof  as  to  the  law  governing 
the  execution  of  the  instrument,  by  which  it  was  executed 
in  the  state  of  Maryland,  the  court  will  have  to  sustain  the 
objection.''  By  the  Court:  "  The  nonsuit  is  granted."  The 
objections  of  the  defendant's  counsel  to  the  offer  were 
(1)  that  it  was  not  the  best  evidence ;  (2)  that  it  does  not 
appear  that  the  person  taking  the  acknowledgment  was  a 
competent  officer ;  (3)  that  it  was  executed  in  the  state  of 
Maryland  before  a  notary  puUic,  and  there  is  no  proof  of 
the  authority  of  the  notary  public  to  take  this  acknowledg- 
ment; and  (4)  that  it  is  not  executed  under  the  laws  of 
Maryland  or  Wisconsin.  The  court  seemed  to  be  under 
the  same  impression  indicated  in  the  objections, —  that  it 
was  incumbent  upon  the  plaintiff  to  show  that  the  power 
of  attorney  was  executed  according  to  the  laws  of  Mary- 
land.   Herein  consisted  the  error  of  the  court. 

1.  In  the  absence  of  proof  of  the  laws  of  Maryland,  under 
the  laws  of  this  state  both  the  power  of  attorney  and  the 
record  thereof  zxo^  prima  fdcie  good  and  suflScient,  and  en- 
titled to  be  introduced  in  evidence.  Sec.  96,  ch.  98,  R  S. 
1849,  provides  as  follows :  "  All  deeds,  mortgages,  or  other 
instruments  in  writing  relating  to  real  estate  situate  within 
this  state  which  shall  have  been  recorded  in  the  ofiSce  of 
-any  register  of  deeds  before  this  section  shall  take  effect, 
purporting  to  have  been  acknowledged  or  proved  without 
this  state,  and  having  upon  them  substantially  the  ordinary 
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fonn  of  a  certificate  of  acknowledgment  or  proof,  purport- 
ing to  have  been  signed  by  some  oflBcer  in  another  state  or 
country,  shall  be  deemed  prima  facie  in  all  legal  proceed- 
ings to  have  been  acknowledged  or  proved  (as  the  case  may 
be)  before  the  proper  officer  and  in  conformity  with  the 
laws  of  such  state  or  country  where  it  purports  to  have 
been  acknowledged  or  proved,  and  the  records  of  all 
such  deeds,  mortgages,  and  instruments,  certificate  of  ac- 
knowledgment or  proof  may  be  read  in  evidence  in  like 
manner  and  with  the  same  effect  as  the  originals."  This  i& 
the  present  statute  (sec.  4159,  R  S.),  with  some  immaterial 
changes  of  words,  and  using  the  word  "presumptively" 
instead  of  ^^prima  faciei  This  statute  requires  neither 
construction  nor  comment  to  make  it  apply  to  the  instru- 
ment in  question.  It  is  remedial  and  curative,  whenever 
there  is  any  question  about  the  acknowledgment  or  regis- 
tration of  the  instrument,  and  makes  both  the  record  and 
acknowledgment  prima  facie  or  presumptive  evidence  in 
all  legal  proceedings  that  the  instrument  was  acknowledged 
according  to  the  laws  of  such  state  or  country,  and  was  duly 
recorded,  so  that  the  record  may  be  read  in  evidence  the 
same  as  the  original.  In  Fallass  v.  Pierce^  30  Wis.  443, 
Chief  Justice  Dixon  applied  this  statute  "  to  make  the  ac- 
knowledgment prima  facie  valid  for  the  purpose  of  the 
record,  and  consequently  the  record  prima  fa^ie  good  for 
all  purposes  which  can  be  served  by  any  record." 

2.  It  is  correctly  said  in  the  brief  of  the  respondent  that 
"  a  power  of  attorney  to  convey  lands  must  have  the  same 
requisites  as  a  deed."  Oeev.  Bolton^  17  Wis.  604-612;  1 
Pars.  Cont.  (7th  ed.),  110,  and  note  c,  and  other  cases  cited 
in  the  brief. 

3.  It  is  not  essential  to  a  power  of  attorney  that  it  should 
be  either  attested  or  recorded  to  be  a  valid  power  to  con- 
vey lands,  any  more  than  the  deed  itself  to  be  a  valid  oon- 
veyance.    This  has  been  repeatedly  held  by  this  court  in 
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respect  to  deeds.  MyricJc  v.  McMiUan^  13  Wis.  188 ;  Quin- 
ney  v.  Denney^  18  Wis.  485 ;  McMahon  v.  McOtoad^  26  Wis. 
614;  Oillert  v.  JesSy  31  Wis.  110;  Eniiht  v.  Leary,  54  Wis. 
459;  Hewitt  V.  Week^  59  Wis.  449;  McPheraon  v.  Feather- 
Hone,  37  Wis.  632;  Leinenhugd  v.  Kehl,  73  Wis.  238.  In 
Hewitt  V.  Week^  supra^  Mr.  Justice  Taylor  reviewed  the 
aathorities,  and  repeated  the  principle,  in  view  of  the  stat- . 
ute  requiring  a  deed  to  be  witnessed  and  acknowledged, 
holding  that  such  formalities  are  only  required  as  notice  to 
a  subsequent  purchaser.  The  deed  takes  effect  to  pass  the 
title  upon  its  execution  and  delivery,  and  not  when  it  is 
attested  or  acknowledged.  This  is,  of  course,  between  the 
parties  to  the  deed.  It  is  good  as  a  conveyance  at  common 
law.  The  power  of  attorney,  by  this  principle  and  by  the 
above  statute,  was  not  only  a  valid  power  and  authority  to 
James  McHenry  Boyd  to  convey  the  lands  in  the  name  of 
Eamsay  McHenry,  but  the  record,  attestation,  and  ac- 
knowledgment were  prima  facie  sufficient,  and  the  instru- 
ment should  have  been  received  in  evidence. 

4.  In  the  absence  of  the  foreign  law,  the  law  of  such 
state  will  be  presumed  to  be  like  our  own,  and  by  our  law 
an  acknowledgment  by  a  notary  public  is  sufficient. 

5.  It  is  contended  by  the  appellant's  counsel  that  the 
power  of  attorney  is  sufficient  and  should  have  been  re- 
ceived because  it  was  recognized  and  approved  as  a  valid 
power  by  George  H.  Slaughter  and  Mildred  Ann  Slaughter 
in  and  by  the  said  cancellation  agreement,  and  by  their 
having  treated  with  the  said  attorney  in  respect  to  the 
title.  When  this  cancellation  agreement  was  offered,  it 
was  not  offered  for  such  purpose,  and  the  court  did  not 
consider  it  in  view  of  its  having  such  effect.  But  we  have 
already  disposed  of  this  question  in  respect  to  the  subse- 
quent conveyances,  as  showing  that  the  defendant  traces 
his  title  to  the  same  source  as  the  plaintiff  and  therefore 
cannot  question  the  plaintifPs  title.    When  the  offer  was 
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not  made  for  this  specific  purpose,  the  presumption  is  that 
the  instrument  was  offered  as  a  title  paper,  and  that  it  was 
rejected  as  such. 

We  have  disposed  of  the  only  question  that  is  properly 
before  us,  in  holding  that  the  power  of  attorney  ought  to 
have  been  received  in  evidence,  and  that  it  was  error  to 
reject  it.  It  follows  that  the  court  ought  not  to  have  taken 
the  case  from  the  jury  and  granted  the  nonsuit.  All  the 
other  questions  so  ably  treated  in  the  appellant's  brief  are 
as  yet  premature. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 

PnsTKBT,  J.,  took  no  part. 


Ford,  Executor,  Appellant,  vs.  Ford  and  another,  Respond- 
ents. 
Ford,  Executor,  Respondent,  vs.  Ford,  imp..  Appellant. 
Ford,  Executor,  Respondent,  vs.  Ford,  by  guardian  ad 
Uterriy  imp..  Appellant. 

May  7  —  May  £5, 1894. 

Estates  op  Decedents:  Wills.  (1-8)  Eoetra  allowance  to  executor: 
Itemizing  claim:  Amount:  Evidence,  (4)  Election  by  widow  not  to 
take  under  will:  Share  of  "  net  personal  estate.**  (5)  Disposition  of 
property  devised  to  her:  Res  adjudicata.  (6)  Limitation  of  Hme 
for  settlement:  Removal  of  executor.    (7)  Attomeyit  fees. 

1.  Property  of  a  testator  was  found  in  four  states  and  was  looked  after 
with  diligence  by  the  executor,  who  also  investigated  a  claim  that 
there  was  property  in  another  state  to  which  the  will  made  no  refp 
erence.  The  will  was  complicated  in  its  provisions  and  difficult  in 
execution,  and  suits  for  its  construction  were  persistently  fought  in 
three  states.  Nearly  all  the  steps  taken  by  the  executor  were  criti- 
cised and  questioned,  and  the  estate  was  in  constant  litigation 
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during  the  entire  term  of  his  service.  Hdd,  that  the  case  was  one 
of  **  unusual  difficulty,"  and  extra  compensation  was  properly  al- 
lowed the  executor  under  sec.  8929,  R.  8. 

2,  Though  neither  the  statute  nor  the  rule  (County  Court  Rules  of  1879, 
XVII,  sec  G)  requires  it;  it  is  better  practice  to  itemize  the  execu- 
tor's claim  for  extra  compensation ;  but  a  claim  allowed  by  the 
county  court  should  not  be  rejected  on  appeal  merely  because  it 
was  not  itemized,  where  there  was  no  motion  that  it  be  itemized  or 
a  bill  of  particulars  furnished,  and  it  was  in  fact  itemized  on  the 
trial 

Z,  Under  sec.  8929,  R.  S.,  providing  for  allowance,  as  extra  compensa- 
tion in  certain  cases,  of  such  sums  "  as  the  county  court  shall  judge 
reasonable,"  that  court  may,  in  its  discretion,  allow  a  sum  smaller 
than  that  fixed  by  the  uncontradicted  evidence  as  to  the  value  of 
the  services. 

4  The  "net  personal  estate  "  of  a  testator,  not  less  than  one  third  of 
which  is,  under  sec.  2172,  R  8.,  to  go  to  the  widow  if  she  elects  not 
to  take  under  the  will,  is  the  personal  estate  left  after  payment  of 
the  debts,  allowances,  and  charges  and  all  expenses  of  administra- 
tion«  including  those  made  necessary  by  the  will 

5.  The  disposition  to  be  made  of  property  given  by  a  will  to  the  testa- 
tor's widow,  who  elected  to  take  the  provision  made  for  her  by 
law,  having  been  involved  and  expressly  determined  in  a  prior  pro- 
ceeding, and  the  entire  judgment  therein  having  been  affirmed  on 
appeal,  that  matter  is  res  adjudicata,  although  that  part  of  the 
judgment  was  not  questioned  on  said  appeal 

6l  Where  it  had  been  impossible  for  the  executor,  though  using  all  rea- 
sonable diligence,  to  complete  tlie  administration  within  the  six 
years  allowed  by  sea  8850,  R  S.,  it  was  proper  to  refuse  to  remove 
him  and  appoint  an  administrator  de  bonis  noru 

7*  An  infant,  who  had  no  property  except  his  prospective  interest  in 
the  estate,  being  a  necessary  party  to  litigation  involving  the  estate, 
no  part  of  which  was  commenced  by  h\m  or  on  his  behalf,  the  ex- 
penses incurred  by  his  guardian  ad  litem  for  attorneys'  fees  and 
disbursements  in  such  litigation  were  rightly  allowed  as  part  of  the 
expenses  of  administration;  but  the  expenses  incurred  by  the 
testator's  widow  in  such  litigation,  much  of  which  she  herself  com- 
menced, were  properly  disallowed. 

APPEALS  from  the  Circuit  Court  for  Dane  County. 

These  are  three  separate  appeals  from  a  judgment  of  the 
circuit  court  for  Dane  county,  rendered  in  the  course  of 
the  settlement  of  the  estate  of  Francis  F.  Ford,  deceased. 
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Francis  F.  Ford  died  testate,  January  26, 1886,  leaving 
property  in  five  states, —  Wisconsin,  Michigan,  Iowa,  Kan- 
sas, and  Missouri.  His  will  was  duly  admitted  to  probate 
in  the  county  court  of  Dane  county,  June  17, 1886,  and 
letters  testamentary  issued  to  J.  C.  Ford.  The  legatees 
therein  named  are  his  widow,  Margaret  G.  Ford,  his  only 
son,  Mar<m%  C.  Ford,  and  his  three  brothers,  Edward  L, 
Joseph  (7.,  and  Henry  T.  Ford.  The  will  is  complicated  in 
its  provisions,  difficult  of  construction,  and  difficult  in  ex- 
ecution. It  was  before  this  court  in  an  action  for  construc- 
tion thereof,  which  will  be  found  reported  in  70  Wis.  19, 
where  the  will  is  printed  at  length.  Another  appeal,  taken 
in  course  of  the  settlement  of  the  estate,  will  be  found  re- 
ported in  80  Wis.  5G5.  The  widow  duly  renounced  under 
the  will,  and  elected  to  take  the  provisions  made  for  her  by 
law.  Litigation  followed,  commencing  with  a  contest  of 
the  will  by  the  widow,  and  litigation  has  also  been  carried 
on  in  four  different  states.  Ancillary  administration  has 
also  been  taken  out  in  the  states  of  Michigan  and  Missouri, 
and  that  in  Missouri  was  not  terminated  till  after  the  ex- 
piration of  six  years  after  the  issuance  of  the  letters  tes- 
tamentary by  the  county  court  of  Dane  county. 

On  the  18th  day  of  August,  1892,  the  widow  filed  a  pe- 
tition in  said  county  court,  asking,  among  other  things,  for 
the  removal  of  the  executor  and  appointment  of  an  ad- 
ministrator de  Ionia  non,  on  the  ground  that  six  years  had 
elapsed  since  the  granting  of  letters  testamentary,  and  on 
the  further  ground  that  the  executor  had  failed  to  properly 
discharge  his  duties  under  the  will.  The  executor  an- 
swered this  petition,  claiming  that  earlier  settlement  of  the 
estate  was  impossible,  and  that  he  bad  faithfully  discharged 
his  duties.  Upon  the  trial  of  this  issue  in  the  county  court 
the  petition  for  removal  was  dismissed,  and  judgment  en- 
tered accordingly.  From  this  judgment  Margaret  G.  Ford 
and  Marcus  C.  Ford  appealed  to  the  circuit  court  for  Dane 
oounty. 
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October  1,  1892,  the  executor  filed  in  the  Dane  county 
court  his  final  account  and  report,  and  his  petition  for  its 
allowance.  The  widow  and  son  thereafter  filed  a  state- 
ment in  the  form  of  a  complaint,  making  fifteen  specific 
objections  to  the  account,  to  which  complaint  and  objec- 
tions the  executor  made  answer.  December  12, 1892,  the 
executor  filed  a  supplemental  account,  bringing  his  final 
account  down  to  that  date.  The  county  court  tried  the 
issues  arising  upon  the  account  and  the  objections,  and 
filed  its  judgment  thereon,  February  14, 1893.  The  widow 
and  son  appealed  from  the  whole  of  such  judgment,  and 
the  executor  appealed  from  the  disallowance  of  certain 
items  of  the  account.  When  the  appeal  came  to  the  cir- 
cuit court,  the  executor  filed  supplemental  accounts,  bring- 
ing down  his  final  account  to  August  8,  1893. 

The  appeal  in  the  matter  of  the  application  for  removal 
of  the  executor,  and  the  various  appeals  from  the  judgment 
rendered  upon  the  final  account,  were  by  stipulation  all 
heard  together  in  the  circuit  court,  and  the  two  proceed- 
ings were  consolidated,  and,  after  trial,  findings  and  judg- 
ment were  entered  in  the  circuit  court,  October  30, 1893, 
as  of  August  28,  1893.  From  this  judgment  separate  ap- 
peals were  taken  by  the  executor,  by  the  widow,  and  by 
Marcus  C.  Ford^  which  were  all  argued  together  in  this 
court. 

The  executor,  in  his  appeal,  claims  that  the  court  erred  — 
first,  in  disallowing  $3,000  of  the  $6,000  claimed  by  him 
for  extraordinary  services ;  second,  in  disallowing  two  items 
of  $200  and  $97.50,  respectively,  paid  by  the  executor  to 
attorneys  for  legal  services;  third,  in  disallowing  three 
items  of  $57.50,  $20.50,  and  $28.55,  respectively,  being  cer- 
tain expenses  of  the  executor  to  Kansas  City  and  return, 
and  an  hotel  bill  at  Madison ;  fourth,  in  directing  the  execu- 
tor to  pay  to  the  counsel  for  the  guardian  ad  litem  of 
Marcus  C.  Fardtht  sum  of  $1,393.77;  fifth,  in  adjudging 
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that  one  half  of  the  net  rentab  of  the  estate  be  assigned  to 
Marcus  C.  Ford. 

The  widow,  in  her  appeal,  claims  that  the  court  erred  — 
first,  in  allowing  any  extra  compensation  to  the  executor 
over  and  above  the  ^tdXxjXorj per  diem  and  percentages; 
second,  in  not  removing  the  executor,  and  in  holding  that 
he  had  performed  his  duties  with  diligence ;  third,  in  first 
deducting  all  the  expenses  of  administration  from  the 
amount  of  the  personal  estate,  and  assigning  to  the  widow 
only  one  third  of  the  balance;  fourth,  in  not  allowing  to 
her  the  expenses  of  litigation  paid  by  her  in  other  states 
as  charges  against  the  estate. 

The  appeal  of  Marcus  makes  the  same  points. 

Oeo.  W.  Birdy  for  the  executor,  argued,  among  other 
things,  that  the  failure  to  itemize  the  claim  for  extra  com- 
pensation was  not  fatal.  It  was  fully  itemized  in  the  tes- 
timony. Wisrier  v.  Mabley  Estate^  70  Mich.  271 ;  Cameron 
V.  CameroTiy  15  Wis.  1 ;  Reese  v.  Oresham^  29  Ala.  91 ;  Waller 
V.  Bay,  48  id.  468;  Baifies  v.  Baines'  Ex'rs^  51  id.  237;  Es- 
tate of  QUpin,  138  Pa.  St.  143.  The  fees  of  the  counsel  of 
the  guardian  ad  litem,  were  not  proper  charges  against  the 
estate,  under  sec.  4041,  R  S.  1  Woerner,  Admin,  sec.  152; 
2  id.  sees.  356,  515 ;  Wait  v.  HoU,  58  N.  H.  467;  In  re  Page, 
57  Cal.  238,  242 ;  Austin  v.  Munro,  47  N.  T.  360,  366.  Sec. 
3850,  R  S.,  limiting  the  time  for  final  settlement  of  estates 
to  six  years,  does  not  apply  to  a  case  where  the  executor 
is  required  to  hold  the  estate  during  the  continuance  of  two 
lives  in  being  at  the  death  of  the  testator,  or  where  the 
provisions  of  the  will  otherwise  render  it  impossible  to 
make  final  settlement  within  that  time.  Scott  v.  West,  63 
Wis.  529;  S.  &  B.  Ann.  Stats,  sec.  3850,  note;  Ford  v.  Ford^ 
70  Wis.  19.  An  executor  or  trustee  will  not  be  removed 
unless  there  is  the  most  imminent  danger  of  a  breach  of  the 
trust,  even  if  some  or  all  of  the  beneficiaries  are  dissatisfied 
with  the  management.    1  Perry,  Trusts,  sec.  276;  Berry 
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V.  WiUiamsoriy  11  B.  Mon.  273 ;  Massey  v.  Stout^  4  DeL  Ch. 
274;  Laihrop  v.  Smalley's  Ms'rSy  23  N.  J.  Law,  192.  The 
statutory  power  of  removing  an  executor,  vested  in  the 
sound  discretion  of  the  county  court,  will  not  be  interfered 
with  unless  there  has  been  a  very  manifest  abuse  of  discre- 
tion. Cutler  V.  Howardy  9  Wis.  309;  Estate  of  Pike,  45  id. 
391.  The  expenses  of  probating  the  will  and  of  the  con- 
struction and  partition  suits  are  very  clearly  a  part  of  the 
expenses  of  administration.  Sawyer  v.  BaZdwitiy  20  Pick. 
378;  Bowditch  v.  Soltyk,  99  Mass.  136;  Howard  v.  Smithy 
78  Iowa,  73;  Heisa  v.  Murpheyy  43  Wis.  45;  Will  of  Smithy 
52  id.  543;  Scottv.Westy  id.  37;  Welster  v.  MorriSy  66  id. 
367,  400;  Silverthom's  Willy  68  id.  372,  380;  Ford  v.  Fordy 
70  id.  19,  68;  WiU  of  FulZery  75  id.  431,  ^Z9>\  Scott  v.  Jfeevesy 
77  id.  305,  313;  BurnJiam  v.  Burnhanhy  79  id.  557,  566; 
1  Eedf.  Wills  (4th  ed.),  494. 

B.  J.  Stevensy  attorney  for  Margaret  0.  Ford  and  of 
counsel  for  Marcus  C.  Fordy  and  A.  JL  Sanlomy  guardian 
ad  litem  and  attorney  for  Marcus  C.  Fordy  contended,  inter 
aliay  that  under  the  statute  (ch.  106,  Laws  of  1877;  R  S. 
sees.  2170-2172)  extending  dower  to  personal  property,  it 
has  in  all  respects  the  characteristics  of  dower.  The  title  orig- 
inates in  the  contract  of  marriage  and  is  taken  not  through 
the  husband,  but  in  the  widow's  own  right  by  appointment 
of  law,  and  is  not  subject  to  the  payment  of  debts,  or  is 
subject  to  the  payment  of  such  indebtedness  only  as  by 
statute  is  specially  made  chargeable  thereon.  Hardy  v. 
ScaleSy  54  Wis.  452 ;  Van  Steenwyck  t?.  Washburny  59  id.  483 ; 
Leach  V.  Leachy  65  id.  284;  Beem  v.  Kimherlyy  72  id.  343; 
Earl  of  Darlington  v.  PuUeneyy  3  Ves.  Jr.  384;  OrisseU 
V.  Sivinhoey  L.  R  7  Eq.  291 ;  Coojper  v.  CoopeVy  L.  R  7  App. 
Cas.  63,  59,  69,  79;  L.  R  6  Ch.  App.  19,  21;  Scott  v.  Westy 
63  Wis.  529,  555;  In  re  WUhery  52  id.  295;  WUher  v.  Wilhery 
id.  298;  Famsworth  v.  CoUy  42  id.  403,  405;  Mock  v.  Wat- 
sfm,  41  Iowa,  241;  Smith  v.  ZuckmeyeVy  53  id.  14, '17;  Phil- 
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lips  V.  CarpenteTj  79  id.  600,  601;  Bums  v.  KeaSy  21  id.  257. 
The  widow's  dower  in  real  and  personal  property  vests  in 
her  immediately  upon  the  death  of  her  husband.  Foster  v. 
Fijidd,  20  Pick.  67;  Nick&rson  v.  Bowley,  8  Met.  427; 
Adams  v.  AdamSy  10  id.  171 ;  Blower  v.  Morret^  2  Ves.  Sr. 
421;  Burridge  v.  Bradyly  1  P.  Williams,  127;  Stahlschmidt 
V.  LeU,  1  Sm.  &  G.  415;  Lush,  Husband  &  W.  91.  The 
corpus  of  the  estate  consists  only  of  the  balance  after  de- 
ducting the  widow's  share  of  the  real  and  personal  prop- 
erty. Orattan  v.  Grattauy  18  111.  167, 170;  Shields  v.  Feys, 
24  Iowa,  299;  Ward  v.  Wolf,  56  id.  465;  In  re  Bard's  Fs- 
tote,  58  Pa.  St.  393;  Fennedy  v.  Shaw,  43  Mich.  359; 
Herrick  &  Doxsee,  Dower,  386,  notes,  1,  2.  The  widow, 
therefore,  should  have  been  assigned  her  dower  interest  in 
the  personal  property  before  deducting  the  expenses  inci- 
dent to  the  execution  of  the  will.  Leach  v.  Leach,  65  Wis. 
284,  290 ;  Ford  v.  Ford,  70  id.  68 ;  ScoU  v.  Neeoes,  77  id.  305, 
313;  ScoU  V.  West,  63  id.  588;  Webster  v.  Morris,  66  id.  400; 
Miller's  FxWs  v.  Simpson,  2  S.  W.  Kep.  171;  MaUory's 
AdrrCrs  v.  Mallory's  AdnCr,  92  Ky.  316;  Plympton  v. 
Plympton,  6  Allen,  178;  Firth  v.  Benny,  2  id.  468;  Sill  v. 
Sill,  39  Kan.  189.  A  provision  for  a  widow  in  lieu  of  dower 
entitles  her,  if  she  takes  under  the  will,  to  take  as  purchaser 
for  a  valuable  consideration,  not  subject  to  that  abatement 
to  which  general  legacies  are  subject.  2  Woerner,  Admin, 
sec.  452;  Security  Co.  v.  Bryant,  52  Conn.  311;  Pollard  v. 
Pollard,  1  Allen,  490;  Lord  v.  Lord,  23  Conn.  327,  330; 
Hvhhard  v.  Hvibhard,  6  Met.  50 ;  Iiichardso7i  v,  HaU,  124 
Mass.  228 ;  Lush,  Husband  &  Wife,  91  (t) ;  Williamson  v. 
Williamson,  6  Paige,  298;  In  re  Ootzin,  34  Minn.  159,  167. 
And  such  a  provision  is  superior  to  specific  as  well  as  gen- 
eral legacies.  Woerner,  Admin,  sec.  452.  The  services  for 
which  extra  compensation  was  made  to  the  executor  should 
have  been  stated  specifically  by  items.  Wisner  v.  Mahley 
Estate,  70  Mich.  271,  285;  S.  C.  74  id.  148;  Steel  v.  HoUa- 
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day^  20  Oreg.  463 ;  Wright's  Adm'rs  v,  WUkersoUj  41  Ala. 
267;  Pearson  v,  Darrington^  32  id.  273;  Wright  v.  Wright^ 
64  id.  88;  Pt^'s  Estate,  81  Pa.  St.  263;  Blake  v.  Pegram, 
109  Mass.  541 ;  Cheever,  Probate  Law,  206 ;  Swan  v.  WJieclev. 
4  Day,  137;  2  Daniel,  Ch.  PL  &  Pr.  1231;  FaiArman's  Ap- 
peal^ 30  Conn.  205;  2  Woerner,  Admin.  1149,  note  5,  1169, 
note  3;  May  v.  Green,  75  Ala.  162,  167;  Gary,  Probate 
Law  (2d  ed.),  sec.  599;  County  Court  Rule  XV,  subd.  2; 
Wellbom  v.  Pagers,  24  Ga.  558,  Sarris  v.  Ely,  25  N.  Y. 
138;  Hutchinson's  Appeal,  34  Conn.  300;  In  re  Jones, 
1  Redf.  263. 

WiNBLow,  J.  1.  As  to  the  extra  compensation  allowed 
to  the  executor.  The  statute  provides  (R.  S.  sec.  3929) 
that,  in  addition  to  \iv&per  diem  and  commissions,  an  ex- 
ecutor shall  be  allowed  as  compensation  such  further  sums, 
"  in  cases  of  unusvM  diffi(ytilty  or  extraordinary  services,  as 
the  county  court  shall  judge  reasonable."  It  seems  entirel}' 
clear  to  us  that  this  has  been  a  case  of  unvMial  difficulty. 
"We  entirely  agree  with  the  remarks  of  the  county  judge 
on  this  subject  as  follows :  "  If  there  ever  was  a  case  for 
extra  compensation  under  our  statute,  this  is  one.  No  re- 
ported case  that  I  have  seen  or  been  referred  to  compares 
with  it.  In  this  case  there  has  been  property  found  in 
four  states,  and  looked  after  with  diligence  by  the  executor. 
It  is  claimed  that  there  was  and  is  also  property  in  another 
state.  This  required  and  received  investigation  at  the 
hands  of  the  executor.  He  did  not  see  fit  to  litigate  for  it. 
No  party  in  interest,  so  far  as  it  appears,  offered  to  secure 
the  estate  against  costs  if  he  would  do  so.  The  rights  of 
those  entitled  to  that  property  have  not  been  waived  or 
lost  by  the  action  or  nonaction  of  the  executor,  so  far  as 
appears.  The  will  of  the  deceased  made  no  reference  to 
such  property.  The  estate  has  been  in  constant  litigation 
that  has  been  persistent  and  spirited  during  the  entire  term 
Vol.  88— 9 
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of  the  executor's  service.  But  few,  if  any,  steps  have  been 
taken  by  the  executor  that  have  not  been  criticised  and  ques- 
tioned. The  suits  for  the  construction  of  the  will  have 
been  persistently  followed  and  fought  in  three  states 
through  the  courts  to  th^  courts  of  last  resort  in  each,  with 
substantially  the  same  result  in  all.  I  therefore  find  it  a 
case  for  extra  compensation.  It  is  said  that  the  charge  for 
extra  compensation  was  not  itemized,  and  therefore  should 
not  be  allowed.  That  the  charge  was  not  itemized  is  an 
objection  to  the  claim,  but  full  proof  has  been  taken  on  the 
subject,  and  the  charge  itemized  on  the  trial.  I  do  not 
think  the  objection  tliat  the  charge  was  not  itemized  a 
fatal  one." 

As  to  the  point  that  the  claim  for  extra  compensation 
should  have  been  itemized,  doubtless  such  would  be  the 
better  practice,  although  no  statute  seems  to  require  it, 
and  the  rule  on  the  subject  only  requires  that  it  be  "  set 
up  as  a  claim  in  the  statement  of  account."  County  Court 
Eules  of  1879,  XVII,  sec.  6.  It  seems  clear  that  the  proper 
course  of  the  objecting  party  would  have  been  to  move 
that  the  claim  be  itemized  or  made  more  definite  and  cer- 
tain, or  that  a  bill  of  particulars  be  furnished.  Probably, 
had  such  a  motion  been  made,  it  would  have  been  granted. 
In  the  absence  of  such  a  motion,  we  would  not  be  justified 
in  rejecting  the  entire  claim  now,  especially  when  it  ap- 
pears that  it  was  itemized  on  the  trial. 

It  is  claimed  by  the  executor  that  the  court  erred  in  not 
allowing  $6,000  as  extra  compensation,  because  the  evidence 
of  all  the  witnesses  examined  on  the  question  of  the  value 
of  the  services  fixes  such  value  at  that  sum  or  more,  and 
therefore  the  court  acted  without  evidence  in  placing  the 
value  at  $3,000.  We  cannot  adopt  this  view.  We  do  not 
regard  this  question  as  standing  on  the  same  footing  as  an 
action  at  law  for  the  recovery  of  the  value  of  services  ren- 
dered by  one  person  to  another.    In  the  present  case  the 
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coart  is  fixing  the  value  of  the  labor  of  its  own  oflScer  in 
the  transaction  of  the  business  of  the  court.  The  county 
judge  has  necessarily  more  intimate  knowledge  of  the 
amount,  kind,  and  worth  of  the  labor  performed  than  any 
one  else.  While  the  evidence  of  experts  is  helpful  and 
proper  to  be  considered,  we  do  not  consider  it  absolutely 
binding  on  the  court.  The  statute  expressly  says  that  such 
extra  compensation  shall  be  allowed  as  the  "  county  court 
shall  judge  reasonabW*  This  evidently  contemplates  that 
the  court  shall  exercise  its  sound  discretion  in  the  matter, 
and  is  not  bound  to  allow  exorbitant  sums,  though  there 
may  be  evidence  uncontradicted  which  supports  such  exor- 
bitant charges.  The  final  test  is,  What  does  the  court,  in 
view  of  the  evidence  and  its  own  knowledge  of  the  facts, 
*'  judge  reasonable?  "  We  think  the  conclusion  reached  by 
the  county  and  circuit  courts  on  the  question  was  right. 

2.  The  widow  claims  that,  upon  the  filing  of  her  elec- 
tion, she  became  entitled  to  one  third  of  the  personal  prop- 
erty, after  first  paying  debts,  funeral  expenses,  allowances, 
and  such  expenses  of  administration  as  would  have  been 
incurred  had  F.  F.  Ford  died  intestate,  and  no  more ;  and 
that  the  court  erred  in  deducting  from  the  personalty  the 
expenses  of  the  probate  of  the  will  and  the  actions  for 
construction  thereof  and  the  actions  for  procuring  parti- 
tion of  real  estate,  before  setting  apart  her  one  third.  The 
last-named  expenses  constitute  the  greater  part  of  the  ex- 
penses deducted.  The  claim,  in  brief,  is  that  the  widow  is 
entitled  to  one  third  of  the  personalty  after  deducting  only 
the  expenses  of  administering  an  intestate  estate,  and  not 
the  expenses  made  necessary  in  probating  and  carrying  out 
the  provisions  of  the  will.  This  contention  cannot  prevail. 
Upon  filing  her  election  to  take  the  provisions  made  for 
her  by  law,  instead  of  the  provisions  made  by  the  will, 
the  widow  becomes  entitled  "  to  the  same  share  of  his  per- 
sonal estate  as  if  he  had  died  intestate,"  provided  that  such 
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share  shall  not  exceed  one  third  of  his  net  personal  estate. 
S.  &  B.  Ann.  Stats,  sec.  2172.  Had  F.  F.  Ford  died  intes- 
tate,  she  would  have  been  entitled  to  the  same  share  as  a 
ehild  in  the  residue  of  the  estate  after  payment  of  allowances, 
debts,  expenses  of  administration,  and  funeral  charges. 
R,  S,  sec.  3935,  subd.  6.  In  this  case  this  share  would  have 
been  one  half  of  such  residue,  because  there  was  but  one 
child.  Were  there  no  proviso  in  sec.  2172  limiting  Mrs, 
Fm'd^s  share  to  one  third  of  the  ^^net  personal  estate," 
there  would  certainly  be  ground  for  argument  that  only 
the  debts,  allowances,  and  necessary  expenses  of  adminis- 
tering an  intestate  estate  should  be  deducted  from  the  per- 
sonalty before  the  widow's  share  should  be  set  apart  to  her; 
and  that  the  additional  expenses  made  necessary  in  order 
\o  carry  out  the  provisions  of  the  will  should  be  a  charge 
on  the  remainder  of  the  personalty  after  the  widow's  share 
had  been  set  apart.  The  addition  of  the  proviso,  however, 
limiting  the  widow's  share  to  one  third  of  the  net  personal 
estate,  plainly  limits  and  controls  the  preceding  provision, 
and  makes  it  necessary  to  determine  only  what  is  meant 
by  "  his  net  personal  estate."  What  was  the  net  personal 
estate  left  by  Francis  F.  Ford?  Clearly  it  was  so  much 
personal  estate  as  was  left  after  payment  of  debts,  allow- 
ances, and  charges,  and  all  the  expenses  of  administration, 
as  well  those  expenses  which  were  made  necessary  by  the 
will  as  those  which  would  have  been  incident  to  the  admin- 
istering of  the  estate  had  he  died  intestate.  We  see  no  in- 
dication in  the  statute  that  the  legislature  intended  the  net 
personal  estate  should  be  one  sum  as  to  the  widow  and  an 
entirely  different  sum  as  to  the  children.  This  would  make 
two  different  '^  net  personal  estates  "  in  the  same  estate. 
Had  the  legislature  so  intended,  it  would  have  been  very 
easy  to  make  the  intention  clear. 

The  view  we  have  taken  renders  it  unnecessary  to  con- 
sider a  question  much  discussed  on  the  argument,  namely, 
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whether  the  widow  takes  her  share  of  the  personal  estate 
as  heir  or  by  way  of  dower  or  in  lieu  of  dower.  There  is 
nothing  in  the  cases  of  Leach  v,  Leack^  65  Wis.  284,  or 
Beem  t?.  Kimherlyy  72  Wis.  343,  which  conflicts  with  the 
views  above  expressed.  In  neither  of  these  cases  was  the 
question  as  to  what  sum  constituted  the  "  net  personal  es- 
tate "  raised  or  considered. 

3.  By  the  will  the  net  annual  income  of  the  estate  is  be- 
queathed one  quarter  to  the  widow  during  life,  one  quarter 
to  MarctcSy  one  quarter  to  Edward  Irving  Ford,  one  eighth 
each  to  Joseph  0.  and  Henry  T.  Ford.  By  the  election  of 
the  widow  to  take  under  the  statute,  her  one-quarter  re- 
verted to  the  estate.  The  court  below  adjudged  in  effect 
that  the  widow's  one-fonith  went  to  Mareus^  as  the  owner 
of  the  next  eventual  estate,  and  that  he  was  therefore  enti- 
tled to  one  half  of  the  net  rentals  of  the  estate.  The 
executor  claims  that  the  widow's  one-quarter  should  be 
accumulated  into  the  residuum  of  the  estate.  This  ques- 
tion is  not  open  for  discussion.  This  question  was  involved 
and  expressly  decided  by  the  circuit  court  in  the  matter 
of  the  allowance  to  the  family,  brought  to  this  court  by 
appeal,  and  reported  in  I^brd  v,  Ford^  80  Wis.  565.  The 
findings  and  judgment  of  the  circuit  court  in  that  case,  as 
appears  from  the  printed  case,  were  to  the  effect  that 
Marotut  C.  Ford  is  entitled,  under  the  terms  of  the  will,  to 
one  half  of  the  net  income  of  the  estate  which  is  still  under 
the  operation  of  the  will.  This  does  not  appear  in  the 
report  of  the  case,  because  it  was  not  excepted  to  nor  ap- 
pealed from  by  either  party j^  but  the  entire  judgment  was 
affirmed  by  this  court  November  17,  1891.  It  is  conse- 
quently res  adjudicata, 

4.  In  the  executor's  second  and  third  assignments  of 
error  he  complains  of  the  disallowance  of  a  number  of 
ilems  of  attorney's  fees  and  incidental  expenses.  Some 
of  these  were  disallowed  because  incurred  in  the  course  of 
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a  personal  action  brought  by  the  widow  against  the  exeoa- 
tor,  and  some  because  not  necessarily  incurred.  After 
examination  of  the  record,  we  think  the  items  were  prop- 
erly disallowed. 

5.  The  circuit  and  county  courts  both  found  that  the 
executor  had  used  all  reasonable  care  and  diligence  in  ad- 
ministering the  estate,  and  that  it  had  been  impossible  to 
complete  the  administration  thereof  within  the  six  years 
allowed  by  the  statute  (R  S.  sec.  3850),  and  therefore  re- 
fused to  remove  the  executor  and  appoint  an  administrator 
dc  bonis  no?i.  It  was  said  in  Scott  v.  Westj  63  Wis.  529, 
that  an  estate  is  to  be  administered  according  to  the  will, 
even  though  a  final  settlement  within  six  years  is  thereby 
rendered  impossible.  This  principle  seems  decisive  of  this 
case,  and  we  hold  that  under  the  facts  shown  the  refusal 
to  remove  the  executor  was  right. 

6.  In  his  fourth  assignment  of  error  the  executor  complains 
because  the  circuit  court  inserted  in  the  account,  and  allowed 
as  a  part  of  the  expenses  of  administration,  a  bill  of  attor- 
ney's fees  and  disbursements  incurred  by  the  guardian  ad 
litem  of  Marcus  in  the  course  of  the  litigation  in  this  state, 
and  in  an  action  brought  for  construction  of  the  will  in 
Michigan.  None  of  this  litigation  was  commenced  by  or 
on  behalf  of  the  minor,  but  he  was  a  necessary  party 
thereto,  and  his  guardian  ad  litern  would  have  failed  in  his 
duty  had  he  not  employed  counsel  to  defend  and  enforce 
the  rights  of  the  minor.  He  was  a  ward  of  the  court.  He 
had  no  property  except  his  prospective  interest  in  the  es- 
tate, and  we  think  the  expenses  so  incurred  stood  on  the 
same  ground  as  the  compensation  of  the  guardian  ad  litems 
and  were  rightly  allowed,  not  as  costs,  but  as  a  part  of  the 
expenses  of  settlement  of  the  estate.  The  expenses  incurred 
by  the  widow  in  this  litigation,  much  of  which  she  herself 
commenced,  do  not  stand  on  the  same  footing,  and  were 
properly  disallowed. 
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As  to  all  objections  on  the  part  of  either  appellant  which 
have  not  herein  been  specifically  considered,  we  think  the 
conclusions  of  the  trial  court  were  right.  The  taxable  costs 
of  each  party  in  this  court  may  be  taxed  and  paid  out  of 
the  estate. 

By  iAs  Court. —  Judgment  affirmed  on  all  of  the  appeals. 

PiHHicT,  J.,  took  no  part. 


Thb  Statb  bx  BEL.  HAMILTON,  Respondcut,  Ts.  Ebbz,  Ap- 
pellant. 

May  7 — May  f  5, 1894. 

Mwmeipal  corporations:  Officers:  City  attorney  of  .Milwaukee:  Election: 
Extension  of  term  by  legislature:  Constitutional  lata 

1.  The  territorial  charter  of  the  city  of  Milwaukee  having  provided  for 

a  cify  attorney  to  be  appointed  by  the  common  council,  that  office 
existed  prior  to  the  state  constitution,  and  is  governed  by  sec.  9, 
art  XIII,  thereof,  which  provides  that  all  city  officers  whose  elec- 
tion or  appointment  is  not  provided  for  in  the  constitution  shall  be 
elected  by  the  electors  or  appointed  by  such  authorities  as  the  legis- 
lature shall  designate. 

2.  In  an  act  (ch.  85,  Laws  of  1889)  changing  the  term 'of  office  of  the 

dty  attorney  of  Milwaukee  from  two  to  four  years,  a  provision  that 
the  terra  of  office  of  the  then  incumbent  be  extended  two  years  is, 
in  effect,  an  appointment  to  the  office,  and  is  invalid  under  sec.  9, 
art  XUI,  Const 

3.  Such  act  operates  to  extend  the  term  of  the  city  attorney  elected  at 

the  regular  election  next  ensuing  its  enactment 

4.  No  repeal  or  change  of  the  former  law  fixing  the  time  for  the  next 

regular  election  for  city  attorney  could  be  implied  from  the  void 
provision  of  the  act 

APPEAL  from  the  Circuit  Court  for  Milwaukee  County. 

This  is  an  action  of  quo  warranto^  commenced  in  the  cir- 
cuit court,  to  try  the  right  of  the  relator  to  the  office  of 
<aty  attorney  of  the  city  of  Milwaukee. 
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Until  the  2d  day  of  March,  1889,  the  term  of  the  oflBce 
of  city  attorney  of  the  city  of  Milwaukee  was  fixed  by  law 
at  two  years.  The  then  current  term  would  expire  on  the 
third  Tuesday  of  April,  1890.  Oa  March  2,  1889,  ch.  35> 
Laws  of  1889,  was  published.  By  the  fourth  section  of  that 
act  it  is  enacted :  "  The  term  of  oflSce  of  the  city  attorney 
of  the  city  of  Milwaukee  shall  be  four  years,  and  the  term 
of  the  present  incumbent  of  that  office  is  hereby  extended 
to  the  third  Tuesday  in  April,  1892."  Nevertheless,  a  suc- 
cessor to  the  then  incumbent  of  that  office  was  elected  at 
the  next  municipal  election  on  the  first  Tuesday  of  April, 
1890,  who  qualified  and  exercised  the  office  without  ques- 
tion. At  the  time  of  the  municipal  election  in  1892,  the 
office  of  city  attorney  was  vacant,  and  the  appellant  was 
elected  to  fill  the  vacancy.  At  the  municipal  election  on 
the  first  Tuesday  of  April,  1894,  the  relator  was  elected  to 
the  office  of  city  attorney,  and  qualified.  The  appellant 
refused  to  surrender  the  office  to  him. 

The  appellant's  claim  is  that  ch.  35,  Laws  of  1889,  was 
valid  to  extend  the  term  then  current,  so  that  that  term 
did  not  expire  until  the  third  Tuesday  of  April,  1892,  when 
a  new  term  of  four  years  began ;  that  while  in  form  he  was 
elected  to  fill  a  vacancy,  he  was  really  elected  to  a  full  term 
of  four  years,  which  will  not  expire  until  the  third  Tuesday 
in  April,  1896,  so  that  there  could  be  no  valid  election  to 
fill  that  office  at  the  municipal  election  held  in  April,  1894. 
On  these  grounds  he  claims  that  the  relator's  claim  to  the 
office  fails. 

On  the  part  of  the  relator  it  is  claimed  that  ch.  35,  Laws 
of  1889,  so  far  as  it  attempted  to  extend  the  term  of  office 
of  the  then  incumbent,  is  unconstitutional  and  inoperative. 

There  was  judgment  for  the  relator,  from  which  the  ap- 
peal is  taken. 

Conrad  Krez^  appellant  in  person,  contended,  vrUer  aUa, 
that  the  extension  of  the  term  of  an  incumbent  elected  or 
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appointed  to  hold  over  until  his  successor  is  elected  and 
qualified  is  not  an  appointment  but  the  postponement  of 
an  election,  and  is  constitutional.  People  ex  rd,  Loew  v. 
Batch^ldoTy  22  K  Y.  134;  People  ex  rd.  Fowler  v.  Bull,  46 
id.  66 ;  Christy  v.  Board  of  Supervisors^  39  Cal.  3 ;  Jordan 
V.  Bailey,  37  Minn.  175.  The  oflSce  of  city  attorney  of  Mil- 
waukee was  created  after  the  adoption  of  the  constitution, 
and  is  therefore  not  within  its  provisions,  but  is  within  the 
unrestricted  control  of  the  legislature.  State  v.  Douglas,  26 
Wis.  428;  People  ex  rd.  Brown  v.  Woodruff,  32  N.  Y.  365. 
W.  H.  Timlin,  for  the  respondent,  argued,  among  other 
things,  that  that  part  of  the  act  of  1889  extending  the  term 
of  office  of  the  city  attorney  was  unconstitutional.  Cole 
V.  Black  River  Falls,  57  Wis.  110;  People  ex  reL  Lord  v^ 
Ch*ooks,  53  N.  Y.  648;  People  ex  reL  Williamson  v.  McKin- 
ney,  52  id.  374,  383;  People  ex  rd.  Fowler  v.  Bull,  46  id.  57; 
State  ex  rel.  Perry  v.  Arrington,  18  Nev.  412,  424.  Where, 
during  a  term,  an  act  is  passed  extending  the  term  of  office, 
it  must  be  understood  as  extending  the  term  of  the  person 
elected  next  after  the  passage  of  the  act.  State  ex  reL  Knox 
V.  Hadley,  7  Wis*  700;  Meachem,  Pub.  Oflf.  sees.  387,  399. 

Nbwman,  J.  No  question  is  made  of  the  power  of  the 
legislature  to  change  the  term  of  the  office  of  city  attorney 
of  the  city  of  Milwaukee  so  as  to  make  it  a  term  of  four 
years,  instead  of  a  term  of  two  years,  as  theretofore.  The 
debate  is  upon  the  question  of  the  power  of  the  legislature 
to  extend  the  term  of  office  of  the  then  incumbent  of  the 
office  from  two  years  to  four  years. 

The  constitution  of  the  state  (art.  XIII,  sec.  9)  provides : 
"All  city,  town,  and  village  officers,  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution,  shall  be 
elected  by  the  electors  of  such  cities,  towns,  and  villages, 
or  some  division  thereof,  or  appointed  by  such  authorities 
thereof  as  the  legislature  shall  designate  for  that  purpose." 
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The  words  of  the  provision  are  so  plain,  and  its  intention 
is  so  obvioQs,  that  it  does  not  seem  to  admit  of  constructioii. 
The  idea  which  the  words  express  on  their  face  is  the  law. 
All  city  officers  must  be  elected  by  the  electors  of  the  city, 
or  they  must  be  appointed  by  some  officer  or  other  author- 
ity of  the  city  which  has  been  theretofore  designated  by 
the  legislature  for  that  purpose.  This  is  the  only  constitu- 
tional source  of  title  to  a  city  office.  If  the  legislature 
shall  have  failed  to  designated  some  officer  or  authority  of 
the  city  to  make  such  appointment,  then  all  city  officers 
must  be  elected  by  the  electors.  It  is  plain,  therefore,  that 
this  provision  takes  from  the  legislature  the  power  to  ap- 
point any  city  officer.  An  act  of  legislature  which  should 
attempt  to  appoint  such  an  officer  would  be  in  disobedience 
of  the  constitution,  and  void. 

The  office  of  city  attorney  existed  before  the  constitu- 
tion was  enacted.  It  has  not  been  created  since.  The  ter- 
ritorial charter  of  the  city  of  Milwaukee  provided  for  a 
city  attorney,  to  be  appointed  by  the  common  council. 
His  duties  were  not  defined  with  much  detail,  but  the  office 
was  recognized.  It  is,  then,  one  of  the  city  offices  which 
are  within  the  provisions  of  the  constitution.  C.  <&  N.  W, 
li.  Co.  V.  Langlade  Co.  56  Wis.  614;  People  ex  rel.  Brown 
V.  Woodruff,  32  N.  Y.  355. 

So  the  decisive  question  is  whether  the  provision  of  the 
act  of  1889  which  declared  the  term  of  office  of  the  then 
incumbent  of  the  office  of  city  attorney  of  the  city  of  Mil- 
waukee to  be  extended  two  years  was,  in  substance  and 
effect,  an  appointment  of  the  then  incumbent  to  that  office 
for  the  term  of  two  years.  If  he  should  hold  the  office  for 
that  term  of  two  years,  would  his  tenure  be  by  virtue  of 
appointment  by  the  legislature,  or  would  it  be  by  virtue 
of  his  election  to  the  office  for  a  previous  term,  which  had 
expired?  If  it  would  be  by  virtue  of  the  appointment, 
then  it  would  be  in  disobedience  of  the  constitution  and 
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wrongful  If  it  could  be  by  virtue  of  the  previous  election, 
it  could  be  supported  as  lawful.  But  the  incumbent  had 
been  elected  to  and  was  serving  a  term  of  two  years.  This 
term  would  expire,  by  limitation  of  law,  on  the  third  Tues- 
day of  April,  1890.  The  incumbent  was  elected  for  that 
term.  His  election  was  for  that  terra,  and  had  no  force  or 
validity  beyond  it.  For  that  occasion  and  purpose,  the 
constitutional  and  statutory  powers  conferred  had  been 
fully  exercised  and  spent.  The  office  could  not  be  held  by 
virtue  of  the  election  beyond  the  term  then  limited  by  law. 
To  bold  the  office  after  the  expiration  of  that  term  was  to 
hold  it  again  and  anew.  To  hold  it  again  and  anew  re- 
quired a  new  dispensation  of  title  to  hold  it.  The  oonsti- 
tntion  limits  the  derivation  of  title  to  two  sources, —  to  the 
electors,  or  to  some  municipal  authority  previously  desig- 
nated for  that  purpose.  So,  to  hold  the  office  again  and 
anew,  he  must  be  elected  anew,  or  appointed  by  the  proper 
municipal  authority ;  otherwise  his  authority  is  not  derived 
from  a  constitutional  source.  To  hold  the  office  in  any 
other  way  thin  by  election  or  by  constitutional  appoint- 
ment is  to  hold  it  in  a  way  that  is  in  disobedience  of  the 
constitution  and  invalid.  People  ex  rel.  Fowler  v.  Bully  46 
N.  Y.  57;  People  ex  rd.  Williamson  v.  McKinney^  52  N.  Y. 
374.  Clearly  the  appellant  had  no  color  of  title  even  to 
hold  the  office  after  the  expiration  of  the  two  years  term 
to  which  he  was  elected,  except  this  statute.  The  act  of 
the  legislature  was  invalid  to  extend  the  term. 

No  account  is  made  of  the  right  which  the  incumbent 
has  to  hold  beyond  his  term  until  his  successor  is  elected 
and  qualified.  The  appellant's  claim  is  not  based  upon  that 
right,  but  upon  the  power  of  the  legislature  to  extend  the 
term. 

As  th6  law  was  before  the  enactment  of  ch.  35,  Laws  of 
1S89,  the  next  regular  election  for  city  attorney  was  ap- 
pointed to  be  held  on  the  first  Tuesday  in  April,  1890. 
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That  law  was  not  in  terms  repealed  by  oh.  35,  Laws  of 
1889,  nor  was  any  different  date  fixed  for  the  next  election. 
If  any  change  of  the  time  when  the  election  for  the  next 
terra  of  the  office  should  be  held  was  intended,  it  can  only 
be  inferred  from  the  void  provision  extending  the  term. 
But  this  void  provision  is  not  ground  upon  which  an  im- 
))lied  repeal  of  the  former  law  can  be  based,  nor  for  any 
change  not  expressed  in  the  statute.  People  ex  rd.  Will- 
iamaon  v.  McKintiey^  52  N.  T.  379. 

No  other  time  being  fixed  therefor  by  law,  the  act  took 
effect  from  the  time  of  its  publication,  and  operated  to  ex- 
tend the  term  of  the  person  elected  at  the  election  next 
ensuing  its  enactment.  State  ex  rd.  Knox  v.  Hadley^  7  Wis. 
700.  That  term  began  on  the  third  Tuesday  of  April,  1890, 
and  ended  on  the  third  Tuesday  of  April,  1894.  The  re- 
lator was  elected  at  the  municipal  election  held  on  the  first 
Tuesday  of  April,  1894.  He  has  qualified,  and  is  entitled 
to  hold  the  office. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bakbb,  Plaintiff  in  error,  vs.  Thb  Statb,  Defendant  in 

error. 

Mays— May  95,1894. 

Criminal  Law  and  Practice.  (1)  Extradition:  AhduetiotL  (2)  Plea 
in  abatement:  Withdrawal  of  plea  to  merits.  (3,  4)  Change  oj 
venue:  Prejudice  of  judge.  (5)  Objections  to  counsel  for  state: 
Waiver.  (6)  Jurors:  Bias.  (7-9)  Larceny:  Amending  informa- 
tion: Plea:  Election  between  counts,  (10)  Keeping  jury  together. 
(11)  Bemarks  by  judge:  Exceptions.  (12)  Habeas  corpus:  Deduc- 
tions from  term  of  imprisonment 

1.  The  fact  that  the  defendant  in  a  criminal  case  was  brought  into  the 
state  forcibly  and  without  extradition  papers  does  not  deprive  the 
trial  court  of  jurisdiction. 
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2.  After  having  pleaded  to  the  merits  and  been  once  tried  and  con- 

victed, the  defendant  was  allowed  to  file  a  plea  in  abatement, 
which,  however,  was  overruled  and  he  was  again  tried  on  the 
merits  and  convicted.  Held,  that  he  could  not  raise  the  objection 
for  the  first  time  in  the  appellate  court  that  his  plea  to  the  merits 
was  withdrawn  by  the  filing  of  the  plea  in  abatement  and  that  he 
had  never  afterwards  pleaded  to  the  merits. 

3.  After  having  obtained  a  change  of  venu6  on  the  ground  of  prejudice 

of  the  judge,  the  defendant  cannot  upon  a  new  trial  have  another 
change  on  the  same  ground.    R  S.  sec.  4080. 

4  The  fact  that  after  the  first  trial  the  judge  wrote  to  the  attomej 
general  expressing  anxiety  as  to  the  correctness  of  the  bill  of  ex- 
ceptions and  suggesting  the  aid  of  certain  counsel,  did  not  disqual- 
ify him  from  presiding  at  the  second  trial 

^  Objections  to  the  assistant  counsel  on  the  part  of  the  state  were 
waived  by  the  defendant  when,  having  been  called  upon  in  open 
court  to  make  any  such  objection,  he  failed  to  do  so. 

^  A  juror  stated,  on  his  examination,  that  from  what  he  had  read  in 
the  newspapers  and  heard  said  about  the  case  he  had  formed  an 
opinion  which  it  would  take  evidence  to  remove ;  that  he  was  afraid 
he  could  not  give  the  testimony  tlie  same  weight  and  decide  the 
case  the  same  as  though  he  had  no  opinion ;  that  he  had  no  preju- 
dice for  or  against  the  accused ;  that  he  thought  he  could  and 
would  lay  aside  what  he  had  heard  and  read,  and  try  the  case  ac- 
cording to  the  evidence  given  in  court,  and  upon  that  alone ;  that 
the  opinion  he  had  formed  would  have  no  weight  as  against  the 
testimony  which  should  be  submitted  in  court ;  and  that  he  felt 
confident  that  nothing  he  had  heard  or  read  would  bias  him  in  re- 
turning a  just  verdict  the  same  as  though  he  had  never  heard 
about  the  case.  There  being  no  other  evidence,  this  oourt  holds 
that  it  cannot  say,  as  a  matter  of  fact,  that  the  finding  of  the  trial 
court  to  the  effect  that  the  juror  was  indifferent  as  between  the 
parties  was  contrary  to  the  evidence,  nor,  as  a  matter  of  law,  that 
the  court  abused  its  discretion  in  permitting  him  to  serve  as  a  juror. 

7.  Under  sec.  4703,  R  S.,  the  trial  court  properly  allowed  an  informa- 
tion for  larceny  to  be  amended  so  as  to  conform  to  the  proof  as  to 
the  ownership  and  amount  of  tlie  money  stolen,  the  difference  in 
amount  being  insignificant  as  bearing  on  the  grade  of  the  offense. 

3.  The  plea  of  not  guilty  entered  prior  to  such  amendment  stood  as  the 
plea  to  the  amended  information. 

^.  Where  an  information  for  larceny  contained  two  counts  which  were 
the  same  except  as  to  the  ownership  of  the  money  stolen,  it  was  a 
matter  within  the  discretion  of  the  trial  court)whether  the  proeecu- 
tion  should  be  required  to  elect  between  them. 
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10.  Upon  a  trial  for  larceny  a  direction  that  the  juiy  be  kept  together. 

and  a  modification  thereof  allowing  the  jurors  to  attend  their 
places  of  business  with  the  permission  of  the  court,  were  within  the 
discretion  of  the  court 

11.  Upon  a  trial  for  larceny,  money  taken  from  the  defendant  when  h& 

was  arrested  was  admitted  in  evidence.  Defendant's  counsel  hav- 
ing moved  to  strike  it  out  because  it  did  not  appear  that  it  was  part 
of  the  money  stolen,  the  trial  court  said  "  I  think  the  evidence  in- 
troduced upon  the  part  of  the  state  shows  to  us  that  it  is  a  portion 
of  the  money  taken  at  that  time ;  consequently  the  motion  is  de- 
nied.'* A  general  exception  by  defendant  is, construed  as  applicable 
only  to  such  denial  of  the  motion,  and  not  to  the  fact  that  the  court 
expressed  an  opinion  upon  that  branch  of  the  evidence;  and  the 
remark  itself  is  held  to  have  been  manifestly  intended  merely  as  a 
statement  that  the  evidence  tended  to  prove  that  it  was  a  part  of 
the  money  taken. 

12.  Where,  upon  a  second  trial,  the  defendant  is  a  second  time  convicted 

and  sentenced,  and  is  confined  by  virtue  of  the  judgment,  this  court 
cannot,  on  a  .writ  of  habeas  corpiLs,  inquire  into,  and  deduct  from 
the  second  sentence,  time  served  under  the  first  or  any  diminution 
to  which  he  may  be  entitled  on  account  of  good  behavior,  under 
ch.  288,  Laws  of  1880. 

ERROR  to  the  Circuit  Court  for  Ashland  County. 

On  or  about  September  20,  1889,  the  Iron  Exchange 
Bank  of  Hurley  held,  as  a  special  deposit,  about  $40,000, 
which  was  on  that  day  stolen  therefrom.  Upon  complaint 
made  to  the  judge  of  the  municipal  court  of  Ashland,  JN"o- 
vember  26,  1889,  to  the  eflFect  that  the  plaintiff  in  error, 
JS.  W.  Baker^  had  committed  said  offense,  a  warrant  was 
issued  and  said  Baker  was  arrested.  Upon  an  examination 
had  before  said  judge,  he  was,  on  December  4,  1889,  held 
for  trial  in  said  municipal  court.  On  February  10,  1890, 
an  information  was  filed  against  the  said  jE  W.  Baker  and 
one  Phelps  Perrin,  the  second  count  of  which  was  in  the 
words  and  figures  following,  to  wit: 

"Second  count:  And  I,  George  P.  Rossman,  district  at- 
torney as  aforesaid,  do  hereby  further  inform  the  court 
that  on  the  20th  day  of  September,  A.  D.  1889,  at  the 
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town  of  Vaughn,  in  said  Ashland  county,  Phelps  Perrin 
and  jE  W.  Baker  did  feloniously  steal,  take,  and  carry 
away  thirty-nine  thousand  one  hundred  and  sixty  dollars 
($39,160),  lawful  money  of  the  value  of  thirty-nine  thousand 
one  hundred  and  sixty  dollars  ($39,160),  the  money  of  the 
Ashland  Iron  Mining  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  Michigan, 
>h6n  and  there  being  found,  against  the  peace  and  dignity 
of  the  state  of  Wisconsin. 

"  George  P.  Eossman,  District  Attorney. 

"Dated  Feb.  10,  A.  D.  1890." 

Said  Baker  thereupon  put  in  a  plea  in  abatement,  which 
was  overruled  by  the  said  municipal  court,  and  thereupon 
the  said  Baker  pleaded  not  guilty,  and  thereupon  and  in 
February,  1890,  the  said  Baker  filed  an  application  for  a 
change  of  the  venue  upon  an  aflSdavit  of  prejudice  of  the 
judge,  and  thereupon  an  order  was  entered  changing  the 
place  of  trial  of  said  action  to  the  circuit  court  for  Ashland 
county.  Subsequently  the  said  Baker  was  separately  tried 
in  the  circuit  court  for  Ashland  county,  and  at  the  close  of 
snch  trial,  June  25,  1890,  the  jury  returned  a  verdict  to  the 
effect  that  the  said  Baker  was  guilty  of  the  offense  as 
charged  in  the  said  second  count  of  the  information  made 
and  filed  therein.  Judgment  being  entered  thereon  and 
the  said  Baker  %^Xit  to  the  state  prison,  the  case  was  brought 
to  this  court  on  writ  of  error,  and  November  17,  1891,  the 
same  was  reversed  and  the  cause  remanded  for  a  new  trial. 
80  Wis.  416. 

Pursuant  to  the  mandate  of  this  court,  and  on  or  about 
February  1,  1892,  the  said  circuit  court  ordered  said  Baker 
from  the  state  prison  to  Ashland  county  for  trial  at  the 
February  term  of  said  court  for  1892.  Thereupon  the  said 
Baker  put  in  a  new  plea  in  abatement  on  seven  different 
grounds  mentioned,  the  sixth  of  which  was  to  the  effect 
that,  at  the  time  of  his  arrest,  he  was  a  resident  of  Iron- 
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wood,  Mich.,  and  was  brought  to  Wisconsin  without  extra- 
dition papers  and  without  due  process  of  law,  but  forcibly 
and  under  duress.  The  state  demurred  to  all  of  said  pleas 
•except  the  sixth,  and  traversed  that.  The  court  sustained 
such  demurrer,  and,  the  defendant  having  failed  to  prove 
that  he  was  thus  brought  forcibly  from  Michigan,  that  por- 
tion of  the  plea  was  overruled.  Baker  thereupon  filed  a 
petition  to  remove  said  cause  to  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wisconsin,  and 
the  state  answered  said  petition  for  removal,  and  the  court 
denied  such  application.  Baker  then  asked  to  amend  his 
original  plea  in  abatement,  but  the  same  was  denied  by  the 
court. 

On  March  3,  1892,  the  said  second  count  of  said  informa- 
tion was  amended  by  the  district  attorney  so  as  to  read, 
after  the  entitling  of  the  same,  as  follows,  to  wit : 

"  I,  Richard  Sleight,  district  attorney  of  Ashland  county, 
hereby  inform  the  court  that  on  the  20th  day  of  September, 
A.  D.  1889,  at  the  town  of  Vaughn  in  said  county,  Phelps 
Hill,  alias  Phelps  Perrin,  and  Edward  W.  Baker  did  forty 
thousand  six  hundred  and  eighty  dollars  ($40,680),  lawful 
money  of  the  United  States,  of  the  value  of  forty  thousand 
six  hundred  and  eighty  dollars  ($40^680),  twenty-six  thou- 
sand seven  hundred  dollars  ($26,700)  of  which  said  money 
was  the  money  and  property  of  the  Ashland  Iron  Mining 
Company,  a  corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  Michigan,  and  thirteen  thousand 
nine  hundred  and  eighty  dollars  ($13,980)  of  which  said 
money  was  the  money  and  property  of  the  Germania  Iron 
Mining  Company,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  Wisconsin,  all  of  which 
said  money  was  then  and  there  found,  feloniously  steal,  take, 
and  carry  away,  against  the  peace  and  dignity  of  the  state 
of  Wisconsin.  Richard  Sleight,  District  Attorney. 

"Dated  March  3,  A.  D.  1892." 


Digitized  by 


Google 


Wis.]  JANUAET  TEEM,  1894.  145 

Baker  vs.  The  State. 

Thereupon  the  trial  of  the  said  cause  upon  the  merits 
proceeded,  and  at  the  close  thereof,  March  10, 1892,  the  jury 
returned  a  verdict  which,  omitting  the  title  of  the  cause, 
is  as  follows,  to  wit:  "We,  the  jury  impaneled  and  sworn 
to  try  the  issues  in  the  above-entitled  action,  do  find  the 
above-named  defendant,  Edward  W.  Baker^  jointly  im- 
pleaded against  with  Phelps  Hill,  alias  Phelps  Perrin,  guilty 
of  the  offense  as  charged  in  the  amended  information 
herein."  On  March  11,  1892,  the  defendant  moved  the 
court  to  set  aside  said  verdict  and  grant  a  new  trial,  but  the 
same  was  denied.  Thereupon  the  court  entered  judgment 
against  said  Baker  in  the  words  and  figures  (omitting  the 
title)  following,  to  wit :  "  Sentence  by  the  court :  It  is  hereby 
adjudged  that  you,  Edward  W.  Baker ^  be  sentenced  to  be 
confined  at  hard  labor  in  the  state  prison  at  Waupun  by  the 
warden  thereof  for  the  period  of  five  years,  the  first  day  of 
your  imprisonment  therein  and  the  20th  d^y  of  September 
of  each  year  thereafter  during  your  term  of  sentence  to  be 
solitary  confinement.  The  term  of  your  sentence  shall 
begin  at  noon  today.  Let  the  sheriff  of  Ashland  county 
put  this  sentence  into  execution.  [Signature,  etc.] 

"Dated  this  11th  day  of  March,  A.  D.  1892." 

To  reverse  that  judgment  the  said  Baker  has  sued  out 
this  writ  of  error. 

Rvhlee  A,  Cole^  for  the  plaintiff  in  error,  contended,  inter 
alia^  that  the  court  erred  in  permitting  the  juror  Went- 
worth  to  sit  as  a  juror.  Trial  of  Aaron  Burr^  4  Causes 
Celebres,  415,  464;  CougJdin  v.  People^  144  111.  140;  Rey- 
nolds V.  U.  S.  98  U.  S.  145;  SohoeJJler  v.  State,  3  Wis.  828; 
Stephens  v.  People,  38  Mich.  743 ;  People  v.  Barker,  60  id. 
277;  Washington  v,  Comm,  13  Va.  L.  J.  861;  Thurma/n-  v. 
State,  27  Neb.  628;  Miller  v.  State,  29  id.  437;  Marion  v. 
State,  20  id.  233;  Eouts  v.  State,  7  Ohio  St.  472;  Erwin 
V,  State,  29  id.  186;  Erasierv.  State,  23  id.  551;  MoHugk  v. 
State,  38  id.  155;  Freeman  v.  People,  47  Am.  Dea.216;; 
Vol.  88  — 10 
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Smith  V.  Eame%^  36  id.  515;  People  v.  Mather,  21  id.  122; 
Bothschild  V.  State,  7  Tex.  App.  519 ;  People  v.  Bodi7ie,  1 
Denio,  304;  State  v.  Brooks,  92  Mo.  542;  People  v.  Mo 
Qicade,  110  N.  Y.  284.  The  amendments  allowed  to  the 
information  inserted  a  new  offense,  and  made  it  state  two 
distinct  offenses  in  one  count.  In  re  Allison,  13  Colo.  525; 
Ben  V.  State,  58  Am.  Dec.  234.  The  court  should  not  have 
proceeded  with  the  amended  information  without  requir- } 
inga  new  pleii.  People  v.  Corbett,  28  Cal.  329;  People  v. 
Gaines,  52  id.  479 ;  People  v,  Lightner,  49  id.  226 ;  People 
V.  Bowman,  81  id.  566,  569;  State  v.  Saunders,  53  Mo.  234; 
State  V.  Montgomery,  63  id.  296 ;  Douglass  v.  State,  3  Wis. 
820. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  J.  M.  Clancey,  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  the  Attorney  General.  To  the 
point  that  the  objections  to  the  juror  Wentworth  were 
properly  overruled,  they  cited  Schoeffierv.  State,  3  Wis.  823; 
Staup  V.  Gomm:  74  Pa.  St.  458;  State  v.  Collins,  70  N.  C. 
241;  £pes  v.  Comm.  5  Grat.  676;  Little  v.  Gomvi.  25  id.  921; 
Gomm.  V.  Webster,  5  Cush.  295 ;  Sanchez  v.  People,  4  Parker, 
Crim.  Rep.  535;  Monroe  v.  State,  23  Tex.  210;  People  v. 
King,  27  Cal.  507 ;  State  v.  Lawrence^  38  Iowa,  51 ;  State  v. 
Potter,  18  Conn.  166. 

Cassoday,  J.  As  indicated  in  the  foregoing  statement, 
Baker  and  Perrin  were  together  charged  with  the  larceny. 
They  pleaded  separately,  and  each  secured  a  separate  trial, 
but  were  both  convicted  nearly  four  years  ago.  Such 
judgment  against  Perrin  was  affirmed  by  this  court,  No- 
vember 17,  1891.  Perrin  v.  State,  81  Wis.  135.  On  the 
same  day  the  judgment  against  Baker  was  reversed  for  the 
reasons  given  in  the  opinion  by  Mr.  Justice  Winslow  in 
the  case.  Baker  v.  State,  80  Wis.  416.  Baker  was  again 
tried  and  convicted  a  little  over  two  years  ago,  and  the 
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judgrnent  entered  therein  is  now  here  for  review  on  this 
writ  of  error. 

1.  It  is  alleged  in  the  plea  in  abatement  pat  in  just  be- 
fore the  last  trial,  in  effect,  that  the  trial  court  was  with- 
out jurisdiction  because  Baker  was  brought  into  Ashland 
county  from  Michigan  forcibly  and  without  extradition 
papers.  Assuming  such  to  be  the  facts,  still  that  would 
not  have  deprived  the  trial  court  of  jurisdiction.  Ker  v. 
People,  110  IlL  627,  affirmed,  Ker  v.  Illinois,  119  TJ.  S. 
436;  Mahon  %\  Justice,  127  U.  S.  700.  In  each  of  these 
cases  the  prisoner  was  kidnaped  and  then  brought  within 
the  jurisdiction  of  the  trial  pourt.  To  the  same  eflfect: 
lasceUes  v.  Georgia,  148  U.  S.  537;  State  ex  rel.  Brown  v. 
Stewart,  60  Wis.  587.  But  in  the  case  at  bar  such  portion 
of  the  plea  in  abatement  was  denied  and  put  in  issue  by 
the  state ;  and,  since  Baker  failed  to  offer  any  evidence 
that  he  was  so  forcibly  brought  into  Ashland  county  and 
the  state,  it  must  be  assumed  that  he  voluntarily  came 
within  the  jurisdiction  of  the  trial  court.  So,  upon  the 
record  before  us,  the  question  presented  is  really  not  in  the 
case. 

2.  To  the  balance  of  the  plea  in  abatement  the  state 
demurred,  and  the  trial  court  appears  to  have  properly 
sustained  the  demurrer.  But  the  contention  is  that  the  al- 
lowance by  the  court  of  such  plea  in  abatement  to  be  filed 
just  before  the  last  trial  operated  as  a  withdrawal  of  the 
plea  of  npt  guilty  entered  prior  to  the  first  trial  In  sup- 
port of  such  contention,  counsel  cite  the  statute  requiring  a 
plea  in  abatement  to  be  filed  ^^  before  pleading  to  the 
merits"  (sec.  4654,  S.  &  B.  Ann.  Stats.),  and  also  cites 
Martin  v.  State,  79  Wis.  165;  Baker  v.  State,  80  Wis.  416; 
Byan  v.  State,  83  Wis.  486.  But  none  of  these  cases  sup- 
port any  such  contention.  The  original  plea  in  abatement, 
filed  before  pleading  to  the  merits,  was  held  bad  on  its  face 
when  the  case  was  here  before.    However  irregular  it  may 
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have  been  for  the  trial  court  to  allow  Baker  to  file  a  new- 
plea  in  abatement  after  having  pleaded  to  the  merits,  and 
just  before  the  last  trial,  yet  it  was  granted  at  his  request 
and  as  a  favor  to  him,  and  he  is  in  no  position  to  take  ad- 
vantage of  such  irregularity.  While  a  right  to  plead  in 
abatement  may  be  waived  by  pleading  to  the  merits,  yet  it 
does  not  follow  that  a  plea  to  the  merits  is  to  be  deemed 
waived  or  withdrawn  by  subsequently  filing  a  plea  in  abate- 
ment. Dilatory  pleas  are  not  favored  in  the  law,  whereas 
pleas  in  bar  and  to  the  merits  are  favored.  Hooker  v, 
Oreeney  50  Wis.  276,  277.  Certainly  no  such  question  can 
be  raised  for  the  first  time  in  this  court. 

3.  Error  is  assigned  because  the  trial  court,  just  before 
the  last  trial,  refused  to  change  the  venue  on  the  ground 
of  the  prejudice  of  the  trial  judge,  as  required  by  sec.  4680, 
R.  S.  But,  as  appears  in  the  foregoing  statement.  Baker 
had  two  years  before  obtained  one  change  of  venue  upon 
the  same  ground,  and  the  section  of  the  statute  last  cited 
expressly  provides  that  "not  more  than  one  change  of 
venue  shall  be  awarded  in  any  cause."  So  sec.  4679,  R  S., 
provides  that  "the  party  accused  shall  be  entitled  to  a 
change  of  venue  but  once  and  no  more."  These  provisions 
were  both  considered  in  Martin  v.  State,  35  Wis.  294,  and 
it  was  there  expressly  held  that,  "  when  the  defendant  in  a 
criminal  prosecution  has  obtained  a  change  of  venue  for 
the  cause  mentioned  in  either  of  those  sections,  he  cannot 
have  another  change  either  for  the  same  cause  or  for  that 
mentioned  in  the  other  section."  Thus  it  appears  that  the 
trial  court  had  no  statutory  authority  to  award  such  change 
of  venue,  and  certainly  he  had  no  such  authority  independ- 
ent of  and  contrary  to  the  statute.  It  may  have  been  em- 
barrassing for  the  judge  to  preside  on  the  trial  after  the 
filing  of  the  affidavit  of  his  prejudice ;  but  he  appears  to 
have  acted  conscientiously  and  fairly,  according  to  his 
sense  of  duty,  and  we  perceive  nothing  censurable  in  bis 
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conduct.  The  mere  fact  that  he  wrote  a  letter  to  the  at- 
torney general  exhibiting  some  anxiety  as  to  the  correct- 
ness of  the  former  bill  of  exceptions,  and  suggested  the 
propriety  of  his  being  aided  by  counsel  who  represented 
the  state  upon  the  former  trial,  did  not  disqualify  him  from 
presiding. 

4.  On  December  29, 1891,  the  trial  court,  in  pursuance 
of  a  stipulation  between  the  attorneys  representing  the 
state  and  the  defendant, ^(z^^r,  respectively,  made  an  order 
to  the  eflfect  that  G.  W.  Cate  and  E.  A.  Cole  be  appointed 
as  attorneys  for  Baker^  and  be  paid  at  public  expense,  and 
that  such  appointment  should  begin  as  of  January  23, 1891, 
and  that  such  stipulation  should  be  enforced  by  the  court, 
as  far  as  lawful  and  right  so  to  do.  On  February  15, 1892, 
the  defendant  having  claimed  that  he  had  been  coerced 
into  waiving  his  right  to  object  to  counsel  who  had  ap- 
peared in  behalf  of  the  state,  the  court  made  two  orders, 
to  the  effect  that  all  orders  based  on  such  stipulations  be 
and  the  same  were  thereby  vacated  and  set  aside;  and  the 
court  thereupon  called  upon  the  defendaivt  cmd  his  said  coun- 
sel in  open  court  to  raise  any  objections  to  counsel  on  the  part 
of  the  state;  and  the  said  counsel  for  Bak^  and  each  of 
them  having  failed  to  make  any  such  objection^  it  was  or- 
dered that  said  Eossman,  who  had  previously  been  appointed 
as  counsel  to  assist  the  district  attorney,  be  continued  in 
that  capacity  for  the  then  present  trial  of  this  case  in  that 
court  only;  and,  the  defendant  having  requested  that 
W.  W.  O'Keefe  and  E.  A.  Cole  be  continued  as  counsel  to 
defend  him  at  public  expense,  it  was  thereby  ordered  that 
they  be  permitted  to  serve  in  that  capacity,  and  continue 
in  the  defense  of  the  action  at  the  expense  of  the  county, 
but  for  that  trial  and  in  that  court  only.  Such  being  the 
record,  it  is  very  manifest  that  there  is  no  reversible  error 
in  the  making  of  such  orders. 

5.  Error  is  assigned  because  the  court  allowed  a  man  by 
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the  name  of  Wentworth  to  become  a  juryman.  He  was 
sworn  and  examined  as  to  bis  qualifications  to  act  as  such 
juryman,  and  testified  to  the  effect  that  he  had  nevefr  heard 
any  testimony  in  the  case;  that  he  had  no  personal  knowl- 
edge of  the  facts  upon  which  the  case  depended ;  that  he 
never  saw  Baker  before ;  that  from  what  he  had  read  in 
the  newspapers  and  heard  said  about  the  case  he  had 
formed  an  opinion  which  it  wouLl  take  evidence  to  remove; 
that  he  was  afraid  he  could  not  give  the  testimony  the  same 
weight  and  decide  the  case  the  same  as  though  he  had  no 
opinion;  that  he  had  no  prejudice  for  or  against  the  ac- 
cused ;  that  he  thought  he  could  and  would  lay  aside  what 
he  had  heard  and  read,  and  try  the  case  according  to  the 
evidence  given  in  court,  and  upon  that  alone;  that  he  under- 
stood the  burden  of  proof  was  upon  the  state ;  that  he  felt 
satisfied  that  he  could  try  the  defendant  upon  the  evidence 
alone,  and  would  be  obliged  to  do  so ;  that  he  would  de- 
termine the  guilt  or  innocence  of  the  accused  upon  the  tes- 
timony, and  that  alone ;  that  he  would  set  aside  the  opinion 
he  had  formed  as  against  the  testimony ;  that  such  opinion 
would  have  no  weight  as  against  the  testimony  which 
should  be  submitted  in  court;  that  nothing  he  had  read  or 
heard  would  bias  him  in  returning  a  just  verdict,  the  same 
as  though  he  had  never  heard  about  the  cause, —  of  that  he 
felt  confident. 

The  facts  bring  the  case  very  near,  if  not  upon,  the 
border  line.  In  all  such  cases  the  safer  practice  is  for  the 
trial  court  to  excuse  the  person  from  sitting  upon  the  jury 
whenever  there  is  any  reasonable  doubt  as  to  his  impartial- 
ity. The  question  recurs  whether  it  was  error  to  allow 
Mr.  Wentworth  to  become  a  juryman.  It  must  be  con- 
ceded that  in  all  criminal  prosecutions  the  accused  enjoys 
the  right  "  to  a  speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  wherein  the  oflfense  shall  have  been 
committed."    Sec.  7,  art.  I,  Const.  Wis. ;  State  ex  rd.  Lar- 
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kin  V.  Hyariy  70  Wis.  681.  Upon  the  facts  stated,  can  we 
say,  as  a  matter  of  law,  that  Wentworth  was  not  an  im- 
partial juror  within  the  meaning  of  this  constitutional 
guarantee?  Counsel  for  the  accused  seems  to  rely  very 
much  upon  the  decision  in  Gov^hlin  v.  People^  144  111.  140. 
In  that  case,  as  we  understand  it,  there  ivas  less  reason  for 
holding  the  two  jurymen  to  be  impartial,  than  in  the  case 
at  bar,  but,  notwithstanding  that  fact,  two  of  the  justices 
dissented.  The  question  is  there  learnedly  discussed  in 
both  the  majority  and  minority  opinions.  As  indicated, 
we  agree  with  that  court  to  the  extent  of  holding  that  the 
juryman  must  be  impartial,  but  we  are  unwilling  to  hold 
that  "  he  should  be  wholly  free,  even  from  the  suspicion  of 
bias,"  in  order  to  be  qualified  to  sit.  Certainly  the  qualifi- 
cation of  a  person  to  sit  as  a  juryman  must  depend  upon 
the  partial  or  impartial  condition  of  his  own  mind,  and  not 
upon  the  existence  or  nonexistence  of  a  suspicion  of  bias 
against  him  in  the  mind  of  some  other  person.  How  and 
by  whom  is  the  fact  of  such  mental  condition  to  be  deter- 
mined in  a  case  like  this? 

In  Schoeffler  v.  State,  3  Wis.  823,  it  was  held  that  '*  chal- 
lenge to  the  favor  involves  a  question  of  fact,  to  be  deter- 
mined by  triers.  It  involves  facts  which  do  not  necessarily 
of  themselves  disqualify  the  juror,  but  may  do  so,  accord- 
ing to  the  state  or  condition  of  mind  produced  by  them. 
An  opinion  formed  or  a  bias  entertained  upon  merely  hypo- 
thetical grounds,  such  as,  if  what  the  juror  has  heard  or 
read  be  true,  if  he  is  personally  inimical,  etc., —  all  such  are 
causes  of  challenge  to  the  favor  wherein  the  law  pronounces 
no  absolute  judgment,  but  leaves  the  question  to  be  deterr 
mined  by  triere,  which  question  is.  Does  the  juror  stand 
indiflferent  between  the  parties?  .  .  .  The  truth  of  the 
facts  alleged  as  ground  of  challenge  to  the  favor,  as  well 
as  their  effect  upon*the  mind  of  the  juror,  is  to  be  deter- 
mined by  triers.    In  case  triers  are  not  demanded  by  the 
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parties,  or  ordered  by  the  court,  a  challenge  to  the  favor 
may  be  determined  by  the  court."  In  this  state  it  has  long 
been  the  practice,  sanctioned  by  an  early  statute,  for  the 
trial  court  to  determine  such  qualification  without  the  aid 
of  triers.  S.  &  B.  Ann.  Stats,  sec.  2849.  The  statute  also 
declares  that  "  it  shall  be  no  cause  of  challenge  to  a  juror, 
that  he  may  have  obtained  information  of  the  matters  at 
issue  through  newspapers  or  public  journals,  if  he  shall  have 
received  no  bias  or  prejudice  thereby ;  or  that  he  is  an  in- 
habitant of  or  liable  to  pay  taxes  in  a  county  interested  in 
the  action."  S.  &  B.  Ann.  Stats,  sec.  2850.  A  similar  stat- 
ute under  a  like  constitutional  provision  in  Illinois  has  been 
held  to  be  valid.  Spies  v.  People^  122  111.  1 ;  Spies  v.  lUi- 
iwisj  123  U.  S.  131 ;  Coughlin  v.  People,  144  111.  140.  Even 
in  the  case  last  cited  it  was,  in  effect,  held  that  under  such 
statute  the  competency  of  a  juror  was  a  judicial  question, 
to  be  determined  by  the  court  from  the  evidence.  In 
Pennsylvania  it  has  been  held  that  "  where  impressions  are 
formed  on  rumor  or  newspaper  statements  which  the  juror 
feels  conscious  he  can  dismiss,  or  has  no  fixed  belief  or  prej- 
udice, and  can  say  he  can  fairly  try  the  prisoner  on  the 
evidence  freed  from  the  influence  of  the  impressions,  he  is 
competent."  Staup  v.  Comm,  74  Pa.  St.  458;  Comm.  v. 
Taylor,  129  Pa.  St.  534.  In  Eeynold^  v.  U.  S,  98  U.  S.  156, 
Waite,  C.  J., speaking  for  the  whole  court, said  "that  upon 
the  trial  of  the  issue  of  fact  raised  by  a  challenge  for  such 
cause  the  court  will  practically  be  called  upon  to  determine 
whether  the  nature  and  strength  of  the  opinion  formed  are 
such  as  in  law  necessarily  to  raise  the  presumption  of  par- 
tiality. The  question  thus  presented  is  one  of  mixed  law 
and  fact,  and  to  be  tried,  as  far  as  the  facts  are  concerned, 
like  any  other  issue  of  that  character,  upon  the  evidence. 
The  finding  of  the  court  upon  that  issue  ought  not  to  be 
set  aside  by  a  reviewing  court  unless  the  error  is  manifest. 
No  less  stringent  rules  should  be  applied  by  the  reviewing 
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court  in  such  a  case  than  those  which  govern  in  the  con- 
sideration of  motions  for  new  trial  because  the  verdict  is 
against  the  evidence.  It  must  be  made  clearly  to  appear 
that,  upon  the  evidence,  the  court  ought  to  have  found  the 
juror  had  formed  such  an  opinion  that  he  could  not  in  law 
be  deemed  impartial.  The  case  must  be  one  in  which  it  is 
manifest  the  law  left  nothing  to  the  conscience  or  discre- 
tion of  the  court."  To  the  same  elBfect:  Spies  v.  Illinois^ 
123  U.  S.  179;  People  v.  McGonegal,  136  K  T.  62;  Phelps 
V.  People,  72  N.  Y.  334;  State  v.  Cu7iningham,  100  Mo.  382; 
State  V.  Elkins,  101  Mo.  344;  State  v.  WiUiamson,  106  Mo. 
162;  State  v.  Gray,  19  Nev.  212;  Kumli  v.  Southern  Pac. 
Go.  21  Oreg.  505.  For  other  cases  to  the  same  eflfect,  see 
the  brief  of  the  attorney  general. 

The  opinion  of  Mr.  Wentworth,  based  upon  what  he  had 
read  in  the  newspapers  and  heard,  as  stated,  was,  as  aptly 
held  in  Schoeffler  v.  State,  3  Wis.  823,  nothing  more  than  "  a 
bias  entertained  upon  merely  hypothetical  grounds;"  that 
is  to  say,  it  was  entirely  dependent  upon  the  truthfulness 
of  what  he  had  so  read  and  heard.  There  is  no  evidence 
as  to  the  effect  of  what  he  had  so  read  and  heard  upon  his 
mind  except  his  own  sworn  statements  and  his  appearance 
upon  the  stand,  and  the  trial  court  was  in  a  far  better  posi- 
tion to  weigh  and  determine  the  truthfulness  of  such  evi- 
dence than  this  court  can  be.  Within  the  rule  sanctioned 
by  so  many  adjudications,  we  cannot  hold,  as  a  matter  of 
fact,  that  the  finding  of  the  trial  court  to  the  effect  that 
the  juror  was  indifferent  as  between  the  parties  was  con- 
trary to  the  evidence,  nor,  as  a  matter  of  law,  that  the 
court  abused  its  discretion  in  permitting  him  to  become  a 
juryman.  Since  most  intelligent  people  are  supposed  to 
read  in  the  newspapers  the  account  of  the  current  events  in 
the  county  where  they  reside,  it  is  impracticable,  and  would 
defeat  the  ends  of  justice,  to  exclude  from  juries  all  persons 
who  happen  to  entertain  an  impression  or  opinion  from 
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what  they  have  so  read.    The  exception  to  allowing  Went- 
worth  to  sit  upon  the  jury  is  overruled. 

6.  The  second  count  of  the  original  information  is  given 
in  full  in  the  foregoing  statement.  The  first  count  in 
that  information  was  substantially  the  same,  except  that 
"  Chauncey  H.  Crosby,  vice  president  of  the  United  States 
Express  Company,  an  unincorporated  joint  stock  association 
organized  and  existing  in  the  state  of  New  York  and  hav- 
ing its  principal  place  of  business  in  the  city  of  New  York, 
in  the  state  of  New  York,"  is  alleged  to  have  been  the 
owner  of  the  money  stolen,  instead  of  the  Ashland  Iron 
Mining  Company,  as  stated  in  the  second  count.  On  the 
first  witness  being  called  for  the  state,  Baker^a  counsel  re- 
quested the  state  to  elect  upon  which  count  the  prosecution 
would  proceed.  Thereupon  the  district  attorney  elected  to 
proceed  upon  the  second  count.  Baker^s  counsel  then 
moved  to  quash  that  count,  which  motion  was  denied. 
Thereupon  Baker^s  counsel  objected  to  any  evidence  under 
the  second  count,  on  the  ground  that  it  did  not  state  facts 
suflScient  to  constitute  a  cause  of  action.  Thereupon  the 
state,  with  the  consent  of  the  court  so  to  do,  withdrew  such 
election,  and  proceeded  upon  the  original  information  con- 
taining both  counts.  Baker^s  counsel  then  objected  to  any 
evidence  under  such  information,  and  moved  to  quash  the 
same,  for  the  reason  that  it  alleges  the  ownership  of  the 
property  in  two  different  persons,  without  alleging  that 
either  had  any  special  interest  therein ;  which  objection  and 
motion  were  severally  overruled.  The  trial  proceeded,  and, 
after  considerable  testimony  was  taken,  the  state,  with  the 
consent  of  the  court,  amended  the  second  count  of  the  in- 
formation so  as  to  conform  to  the  testimony  taken,  and  so 
as  to  read  as  set  forth  in  the  foregoing  statement,  wherein 
it  is  alleged  that  the  whole  amount  of  the  money  so  stolen 
was  $40,680,  of  which  $26,700  was  the  property  of  the  Ash- 
land Iron  Mining  Company,  and  $13,980  the  property  of 
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the  Germania  Iron  Company ;  and  the  first  count  in  the 
original  information  was  withdrawn.  Numerous  objections 
and  motions  were  made  upon  the  part  of  Baker  to  such 
amendments  and  changes  of  the  information,  but  we  are 
constrained  to  hold  that  they  were  each  and  all  properly 
overruled.  As  the  trial  court  properly  held,  there  was  but 
one  offense  charged  or  proved,  and  that  was  the  offense  of 
grand  larceny.  The  amendments,  so  far  as  Baker  was  con- 
cerned, all  related  to  the  amount  of  money  stolen  and  the 
ownership  of  the  same.  Our  statute  expressly  declares 
that:  "Any  court  of  record  in  which  the  trial  of  an  indict- 
ment or  information  is  had,  may  forthwith  allow  amend- 
ment in  case  of  variance  between  the  statement  in  the  in- 
dictment or  information  and  the  proof,  in  the  following 
cases:  In  the  name  or  description  of  any  person,  place,  or 
premises,  or  of  any  thing,  writing,  or  record,  or  the  owner- 
ship of  any  property  described  in  the  indictment  or  informa- 
tion^ and  in  all  cases  where  the  variance  between  the  in- 
dictment or  information  and  the  proof  are  not  material  to 
the  merits  of  the  case."  R.  S.  sec.  4703.  The  amount  or 
value  of  the  money  stolen  only  becomes  important  on  a  trial 
for  the  offense,  when  it  is  necessary  to  fix  the  grade  of  the 
offense.  Phelps  v.  People^  72  N.  T.  334.  Here,  the  differ- 
ence in  the  amount  named  in  the  original  information  and 
that  named  in  the  second  count  as  amended  is  of  no  sig- 
nificance as  bearing  upon  the  offense  charged.  It  is,  of 
course,  well  that  the  person  having  the  general  ownership 
of  property  stolen  should  be  named  in  the  information  as 
such  owner,  but  it  seems  to  be  suflicient  if  the  bailee  or  per- 
son having  a  special  property  therein  be  named  as  owner. 
Ibid,  The  right  of  the  trial  court  to  amend  the  informa- 
tion in  the  manner  indicated  seems  to  be  very  clear  under 
the  statute.  Miller  v.  State,  25  Wis.  384.  The  question 
whether  the  prosecution  should  have  been  required  to  elect 
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upon  which  count  the  state  would  rely,  was  certainly  within 
the  discretion  of  the  trial  court.  Martin  v.  State,  79  Wis. 
165.  The  plea  of  not  guilty,  entered  by  Baker  prior  to  such 
amendment,  continued  to  stand  as  the  plea  of  not  guilty 
to  the  second  count  as  amended.  Eaamv^sen  v.  State,  63 
Wis.  1. 

7.  The  direction  to  the  oflBcer  in  charge  to  keep  the  jury 
together  was  manifestly  within  the  discretionary  powers 
of  the  trial  court.  The  same  is  true  respecting  the  modifi- 
cation of  such  direction  so  as  to  allow  jurymen  to  attend 
their  respective  places  of  business  with  permission  of  the 
court. 

8.  The  money,  etc.,  taken  from  Bolter  when  he  was  ar- 
rested, and  identified  as  such,  was  properly  admitted  in 
evidence  against  an  objection  that  it  was  immaterial,  ir- 
relevant, and  incompetent,  and  the  court  properly  refused 
to  strike  it  out.  In  answer  to  the  suggestion  of  Baker^s 
counsel  to  the  effect  that  such  money,  etc.,  did  not  appear 
to  be  a  part  of  the  property  or  funds  taken  from  the  Iron 
Exchange  Bank  at  the  time  of  the  robbery  in  question,  the 
court  said:  "I  think  the  evidence  introduced  upon  the  part 
of  the  state  shows  to  us  that  it  is  a  portion  of  the  money 
taken  at  that  time;  consequently  the  motion  is  denied." 
The  record  simply  shows  "  exception  by  defendant."  This 
exception  must  be  construed  as  applicable  only  to  such  de- 
nial of  the  motion,  and  not  to  the  fact  that  the  court  ex- 
pressed an  opinion  upon  that  branch  of  the  evidence.  If 
that  expression  of  opinion  was  deemed  objectionable,  it 
was  no  more  than  fair  to  the  court  that  counsel  should  have 
called  specific  attention  to  it,  and  then  it  might  have  been 
withdrawn  or  corrected  at  the  time.  Gilchrist  v.  Brande, 
58  Wis.  184.  Besides,  the  remark  was  by  way  of  answer, 
and  addressed  to  counsel,  and  not  to  the  jury,  and  mani- 
festly was  intended  as  merely  saying  that  the  evidence  on 
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the  part  of  the  state  tended  to  prove  that  it  was  a  part  of 
the  same  money.  Ibid.  Otherwise  the  court  would  not 
have  submitted  the  question  to  the  jury. 

9.  Numerous  exceptions  are  taken  to  the  charge  of  the 
court,  but  the  law  of  the  case  was  pretty  fully  settled  when 
it  was  here  before,  and  the  charge  seems  to  be  full  and  fair 
and  in  conformity  with  the  opinion  of  this  court  in  the  case. 

10.  Counsel  asks  that  Baker  be  discharged  on  liabeas 
corpus^  on  the  ground  that  he  has  served  out  his  term  of 
imprisonment.  As  indicated  in  the  foregoing  statement, 
he  was  sentenced  March  11,  1892,  for  the  term  of  five 
years.  That  is  conceded  to  be  the  limit  of  imprisonment 
for  such  an  offense.  S.  &  B.  Ann.  Stats,  sec.  4-115.  The 
contention  is  that,  under  ch.  238,  Laws  of  1880  (sec.  4928(3t, 
S.  &  B.  Ann.  Stats.),  Baker  is  by  good  behavior  entitled 
to  a  diminution  of  his  sentence  down  to  three  years  and 
nine  months;  and  that,  by  counting  the  time  actually 
served  under  his  present  sentence  and  also  under  his  former 
sentence,  he  has  served  the  time  last  mentioned.  But  that 
cannot  be  so,  since  the  first  judgment  was  reversed  Novem- 
ber 17,  1891.  The  time  during  which  he  was  not  under 
sentence  cannot  be  counted  on  any  theory.  Assuming 
that  the  statute  last  cited  is  a  valid  enactment,  which  is,  to 
say  the  least,  a  question  of  very  grave  doubt,  and  assuming 
that  his  conduct  has  been  good  up  to  the  present  time,  yet 
by  the  very  terms  of  the  act  he  is  still  liable  to  forfeit  and 
be  deprived  of  all  the  time  he  has  earned  by  good  conduct. 
The  theory  of  the  act  seems  to  be  that  it  shall  be  admin- 
istered by  the  warden  with  the  consent  of  the  directors. 
But  in  such  a  case  this  court  only  possesses  appellate  juris- 
diction. We  have  no  authority  to  take  oral  testimony  as 
to  credits  or  forfeitures.  Only  a  little  over  two  years  of 
the  sentence  before  us  for  review  has  expired.  There  is  no 
law  authorizing  us  to  deduct  from  such  sentence  the  time 
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he  served  under  the  former  sentence.  Even  upon  habeaa 
carpus^  we  can  only  inquire  into  matters  going  to  the  juris- 
diction. The  statute  expressly  declares  that :  "  No  person 
shall  be  entitled  to  prosecute  such  writ  who  shall  have 
been  committed  or  detained  by  virtue  of  the  final  judg. 
ment  or  order  of  any  competent  tribunal  of  civil  or  crim- 
inal jurisdiction,"  etc.  R  S.  sec.  3408.  The  accused  stands 
committed  and  is  now  detained  by  virtue  of  such  a  judg- 
ment. The  court  appears  to  have  had  jurisdiction  of  the 
person  and  subject  matter,  and  does  not  appear  to  have 
exceeded  its  authority.  This  fully  answers  the  application 
for  a  habeaa  corpus. 

The  case  has  been  contested  at  every  turn.  Seemingly 
no  objection  nor  exception  has  been  omitted  which  zealous, 
persistent,  and  indefatigable  counsel  could  devise.  It  is 
said  that  there  are  more  than  1,000  exceptions  in  the  rec- 
ord, and  these  are  grouped  under  more  than  forty  assign- 
ments of  error,  upon  each  of  which  counsel  claim  to  rely. 
We  have  patiently  listened  to  more  than  five  hours'  argu- 
ment in  behalf  of  the  accused;  and,  in  addition  to  this 
lengthy  opinion,  we  have  considered  the  other  points,  not 
mentioned,  sufficiently  to  reach  the  conclusion  that  they 
are  each  and  all  too  finical  and  inconsequential  to  require 
specific  consideration  in  any  further  written  opinion ;  and 
hence  must  severally  be  regarded  as  overruled. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  .af- 
firmed, and  the  application  for  a  writ  of  habeas  corpus  is 
denied. 

As  to  the  effect  of  abduction,  see  cases  collected  hi  a  note  to  Kingen 
V.  Kdly,  16  L.  R  A.  177.—  Rbp. 
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The  Statb  vs.  Grunkb. 

May  8  —  May  £6, 1894. 

Criminal  law:  Neglect  to  provide  for  toife:  Jurisdiction  of  circuit  court: 
Construction  of  statutes:  Misdemeanor  or  felony  f  Constitutional 
law, 

1  Sec.  2,  ch.  818,  Laws  of  1887,  provides  that  the  several  county  and 
municipal  courts  shall  have  concurrent  jurisdiction  with  the  cir- 
cuit courts  of  the  offense  of  neglecting  to  provide  for  a  wife  and 
minor  children.  Sec.  4  provides  that  if  the  accused  is  bound  over 
for  trial  the  record  shall  be  transmitted  to  the  county  or  municipal 
court,  and  the  accused  be  ordered  to  appear  before  such  court  for 
trial.  Held,  that  the  two  sections  were  not  in  conflict,  and  that 
sec  4  did  not  prohibit  the  circuit  court  from  exercising  jurisdiction 
over  the  offense.  l*he  latter  section  is  to  be  construed  as  directing 
that  the  record  be  transmitted  to  the  county,  municipal,  or  circuit 
court 

2.  An  act  is  not  unconstitutional  because  it  makes  an  offense  a  misde- 
meanor but  provides  an  alternative  punishment  as  for  a  felony ; 
and  the  grade  of  tlie  offense,  in  such  case,  is  a  question  for  con- 
struction. 

Eeported  from  the  Circuit  Court  for  Shehoygan  County. 

The  facts  are  stated  in  the  opinion. 

The  cause  was  submitted  for  the  plaintiff  on  the  brief  of 
the  Attorney  General  and  J.  M,  Clancey^  Assistant  Attor- 
ney General,  and  for  the  defendant  on  that  of  D.  T.  Phalen. 

Obton,  C.  J.  The  defendant  was  arrested  on  the  com- 
plaint of  one  Albert  Hoehne,  charging  him  with  having 
unreasonably  refused  and  neglected  to  provide  for  his  wife 
and  minor  children,  being  of  sufficient  ability  or  able  to 
earn  the  means  of  their  support.  He  was  brought  before 
the  judge  of  the  municipal  court  of  the  city  of  Sheboygan 
for  his  examination,  and  on  such  examination  he  was  bound 
over  or  held  to  the  circuit  court  of  Sheboygan  county  for 
trial    The  defendant  appearing  in  the  circuit  court,  and 
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having  been  personally  arraigned  on  information  for  said 
offense,  and  having  pleaded  not  guilty,  a  jury  was  duly  im- 
paneled and  sworn  to  try  the  case.  Thereupon  the  defend- 
ant's attorney  moved  the  court  to  discharge  the  defendant 
on  the  grounds:  First,  that  the  statute  providing  for  said 
offense  and  the  trial  thereof  requires  the  defendant  to  be 
bound  over  to  the  county  or  municipal  court  of  Sheboygan 
county,  and  that  therefore  the  circuit  court  of  said  county 
has  no  jurisdiction  of  the  case;  second,  that  the  act  of  the 
legislature,  to  wit,  ch.  318,  Laws  of  1887,  is  unconstitutional. 
The  case  having  been  submitted  to  the  jury  on  the  conclu- 
sion of  the  testimony,  the  jury  found  the  defendant  guilty 
of  the  offense  charged  in  the  information ;  whereupon  the 
judge  of  the  court,  deeming  the  question  of  law  arising  in 
the  case  so  important  as  to  require  the  decision  of  this 
court,  has  reported  the  case  with  the  following  question: 
"Has  the  circuit  court  of  Sheboygan  county  jurisdiction 
to  try  the  defendant  for  the  offense  charged  in  the  infor- 
mation?" 

This  is  a  very  broad  and  general  question.  We  may  well 
ask,  Why  not?  What  are  the  grounds  on  which  the  juris- 
diction of  the  court  is  questioned?  It  may  be  that  the 
learned  judge  of  the  circuit  court  had  in  mind  only  the 
reason  stated  by  the  counsel  of  the  defendant  as  the  ground 
of  the  above  motion.  That  reason  was  that  said  statute 
required  the  defendant  to  be  bound  over  or  held  for  trial 
to  the  county  or  municipal  court  of  the  county,  and  not  to 
the  circuit  court.  Eather  than  to  dismiss  the  report  on 
account  of  the  vagueness  of  the  question,  we  will  consider 
that  as  the  true  and  only  reason  why  the  court  had  not 
jurisdiction  of  the  case;  that  being  the  only  reason  appear- 
ing in  the  record. 

Sec.  2  of  the  act  provides  that  the  several  county  and 
municipal  courts  shall  have  concurrent  jurisdiction  with 
the  circuit  courts  of  the  offense,  and  shall  be  deemed  open 
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at  all  times  to  hear,  try,  and  determine  all  cases  arising 
under  this  act.  Sec.  4  provides  that  when,  on  such  exami- 
nation, the  accused  shall  be  bound  over  or  held  for  trial, 
the  record  shall  be  forthwith  transmitted  to  the  county  or 
municipal  court,  and  the  accused  be  ordered  to  appear  be- 
fore such  court  for  trial,  and  the  district  attorney  shall  file 
information,  etc.  Do  these  sections  conflict?  The  first 
clearly  gives  to  the  circuit  courts  jurisdiction  over  this  of- 
fense with  the  county  and  municipal  courts,  and  the  other 
section  does  not  take  that  jurisdiction  away  from  the  cir- 
cuit courts.  Then  they  do  not  conflict.  Sec.  4  leaves 
the  jurisdiction  of  the  circuit  court  over  this  ofTense  as 
sec.  2  has  recognized  or  conferred  it.  The  circuit  courts  are 
given  original  jurisdiction  of  all  matters  civil  and  criminal 
within  the  state,  not  excepted  in  the  constitution,  and  not 
thereafter  prohibited  by  law,  by  sec.  8,  art.  VII,  of  the  state 
constitution.  Sec.  4  of  this  act  does  not  prohibit  the  cir- 
cuit courts  from  having  jurisdiction  over  this  ofTense,  and 
they  therefore  yet  have  it  by  the  constitution.  By  the 
statute  (sec.  2420,  R.  S.)  the  circuit  courts  "  have  the  power 
to  hear  and  determine,  within  their  respective  circuits,  all 
"Cases  of  crimes  and  misdemeanors  of  every  kind.'^  Sec.  4 
of  this  act  does  not  alter,  amend,  or  repeal  this  statute. 

Ch.  162,  Laws  of  1851,  creates  or  defines  the  misde- 
meanor of  selling  spirituous  and  intoxicating  liquors,  etc., 
and  sec.  6  provides  that  "justices  of  the  peace  shall  have 
power  to  hold  a  court  to  hear,  try,  and  determine  all  of- 
fenses against  or  growing  out  of  the  provisions  of  this  act 
and  arising  within  their  respective  counties;  provided  that 
the  accused  party  shall  not  be  deprived  of  a  jury  trial  nor 
of  his  right  of  appeal."  Allen  v.  State,  5  Wis.  329,  arose 
from  an  indictment  for  the  above  offense  in  the  circuit 
court.  The  principal  ground  of  demurrer  to  the  indict- 
ment was  that  the  circuit  court  had  no  original  jurisdiction 
of  the  offense.  This  court  held  that  the  jurisdiction  of 
Vol.88— U 
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the  circuit  court  of  all  matters  civil  and  criminal  within 
the  state,  conferred  by  the  above  provision  of  the  consti- 
tution, was  not  prohibited  or  taken  away  by  said  act.  Ch. 
179,, Laws  of  1874,  created  the  oflfense  of  keeping  and 
maintaining  a  saloon  or  restaurant  where  intoxicating  liq- 
uors are  sold  in  violation  of  law.  Sec.  6  gave  justices  of 
the  peace  jurisdiction  to  hear,  try,  and  determine  all  cases 
arising  under  the  act.  In  Faicst  v.  State^  45  Wis.  273,  there 
was  a  motion  to  quash  the  information  in  the  circuit  court 
under  the  above  act,  on  the  ground  that  the  circuit  court 
had  no  jurisdiction  of  the  offense.  It  was  held  that  the 
jurisdiction  of  the  circuit  courts,  conferred  by  the  above 
provisions  of  the  constitution  and  by  the  general  statutes, 
was  not  taken  away  by  said  act,  and  could  not  be  without 
some  express  declaration  excluding  it. 

These  cases  are  in  point.  This  section  4  contains  no 
language  giving  exclusive  jurisdiction  to  the  county  and 
municipal  courts,  or  excluding  or  prohibiting  that  of  the 
circuit  courts.  Construing  sections  2  and  4  together,  sec- 
tion 4  is,  in  effect,  as  if  it  read:  " To  the  county,  municipal, 
or  circuit  court  of  the  county." 

The  brief  of  the  defendant's  counsel  contains  some  other 
stray  points  not  properly  within  the  report.  First,  the 
act  does  not  confer  criminal  jurisdiction  on  the  ^^  probate 
courts  of  the  state,"  but  on  the  county  courts,  and  we  are 
not  referred  to  any  part  of  the  constitution  that  is  vio- 
lated by  it.  Second,  the  act  does  expressly  provide  for  a 
jury  trial  in  sec.  6.  Third,  the  judge  of  the  municipal  court 
of  the  city  of  Sheboygan  had  authority  to  cause  the  arrest 
of  the  accused,  and  to  take  the  examination  as  a  '^  judge 
of  a  court  of  record,"  and  the  record  states  that  a  preli- 
minary examination  was  had  before  him.  Fourth,  the  act  is 
not  unconstitutional  on  the  ground  that  it  makes  the 
offense  a  misdemeanor  and  fixes  upon  it  the  punishment 
of  a  felony.    The  act  inaptly  makes  the  offense  a  misde- 
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meaner,  and  makes  an  alternative  punishment  one  year  in 
the  state  prison.  It  is  not  perceived  wherein  the  constitu- 
tion is  violated  in  this.  It  is  a  question  of  construction 
whether  the  offense  is  a  misdemeanor  or  shall  be  deemed  a 
felony. 

By  the  Court —  The  question  is  answered  in  the  affirma- 
tive, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 


Elibfobth  and  another,  If^laintiffs  in  error,  vs.  Thb  Statb, 
Defendant  in  error. 

Mays  — May  25, 1894. 

Criminal  law:  Game  latos:  **  Night  time/* 

The  qaestion  being  whether  a  duck  was  shot  in  the  night  time  in  vio- 
lation of  flea  14,  eh.  106,  Laws  of  1899,  an  instruction  fixing  the 
end  of  night  and  the  commencement  of  day  at  exactly  one  hour 
before  sunrise  was  erroneous.  If  there  was  daylight  enough  to 
discern  a  man's  face  it  was  day  time ;  otherwise  not 

ERROR  to  the  Circuit  Court  for  Dodge  County. 

The  plaintiffs  in  error  were  convicted  in  the  circuit  court 
for  Dodge  county  upon  a  complaint  charging  them  with 
assault  and  battery  upon  one  F.  M.  Lamb,  alleged  to  have 
been  committed  upon  the  1st  day  of  September,  1893.  On 
the  morning  of  that  day,  said  Lamb  was  shooting  ducks 
upon  the  Horicon  marsh,  and,  at  some  time  between  the 
hours  of  4  and  5  o'clock  in  the  morning,  shot  and  killed  a 
duck.  Klieforth  was  game  warden,  and  as  such  arrested 
Lamb  within  a  few  minutes  after  the  shot  was  fired.  Under 
the  statute  of  this  state  a  game  warden  is  authorized  to 
arrest  any  person,  without  a  warrant,  whom  he  finds  in 
the  act  oif  shooting  ducks  "  in  the  night  time.''    Laws  of 
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1891,  ch.  436,  sec.  2;  also,  Laws  of  1893,  ch.  106,  sees.  1,  2, 
14.     Camminga  assisted  KliefoHli  in  making  said  arrest. 

It  seems  to  have  been  conceded  in  the  circuit  court,  upon 
the  part  of  the  plaintiffs  in  error,  that  they  were  guilty  of 
the  crime  charged  in  the  complaint,  unless  the  shooting  in 
question  was  committed  in  the  night  time;  and,  upon  the 
part  of  the  state,  it  was  conceded  that  they  were  not  guilty 
unless  the  proof  showed  that  the  shooting  in  question  was 
done  in  the  day  time.  Therefore,  the  case  resolved  itself 
into  one  single  question  of  fact,  namely,  Did  Lamb  commit 
the  act  of  shooting  the  duck  in  question  in  the  night  time 
or  in  the  day  time?  If  in  the  night  time,  the  plaintiffs  in 
error  were  not  guilty.  If  in  the  day  time,  they  were  guilty 
of  committing  the  assault  and  battery  charged. 

The  evidence  on  behalf  of  the  state  tended  to  show  that 
the  duck  was  shot  at  4: 30  o'clock  A.  M.,  and  the  arrest  was 
made  a  few  minutes  thereafter.  On  behalf  of  the  defense, 
there  was  evidence  that  the  duck  was  shot  at  4:04  A.  M., 
and  the  arrest  was  made  at  4 :  11.  The  evidence  showed 
that  the  sun  rose  at  5:21.  Among  the  instructions,  the 
circuit  judge  instructed  the  jury  as  follows :  "  So,  when 
you  come  to  the  question  of  whether  it  was  daylight  or 
not,  it  is  somewhat  vague.  Therefore,  I  think  that  you 
had  better  confine  yourselves,  in  your  deliberations,  to  the 
question  of  time.  If  you  find  that  the  duck  was  shot  be- 
fore 4:21  in  the  morning,  then  it  was  shot  in  the  night. 
If  it  was  shot  after  that  time,  it  was  shot  in  the  day  time." 
To  this  charge,  plaintiffs  in  error  excepted.  A  verdict  of 
guilty  was  rendered,  and  from  judgment  thereon  the  de- 
fendants sued  out  their  writ  of  error. 

For  the  plaintiffs  in  error  there  was  a  brief  by  Jaines  J, 
Dick  and  Frank  M,  Lawrence^  and  oral  argument  by  Mr. 
Dick.  They  contended  that  the  night  time  is  that  period 
of  time  between  the  setting  and  the  rising  of  the  sun. 
Cent.  Diet.  verh.  Day;  Webster,  Diet.  verb.  Night;  Co. 
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Litt.  135a;  Pulling  v.  People,  8  Barb.  385.  In  Massachu- 
setts, by  statute,  night  time  in  criminal  prosecutions  is  de- 
fined to  be  "  the  time  between  one  hour  after  the  sunsetting 
on  one  day  and  one  hour  before  sunrisingon  the  next  day;?' 
Gen.  Stats,  ch.  172,  sec.  13.  But  there  is  no  statute  or  de- 
cision in  this  state  defining  night  time. 

For  the  defendant  in  error  there  was  a  brief  by  the  Ai- 
tomey  Oeneral  and  J.  M.  Clancey,  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  the  Attorney  Oeneral,  As  to 
when  night  ends  and  day  begins,  they  cited  State  v.  Ban- 
croft,  10  K  H.  105;  Lewie  v.  State,  16  Conn.  32;  PeojpU  «. 
Oriffin,  19  Gal.  578;  4  BL  Comm.  224;  Coram,  v.  Chevalier^ 
7  Dana  Abr.  X34. 

WiHSLow,  J.  The  pivotal  question  in  the  case  was 
whether  the  duck  was  shot  in  the  night  time  or  in  the  day 
time;  and  the  court  charged  the  jury  that  if  it  was  shot 
before  4:  21  A.  M.,  then  it  was  shot  in  the  night,  and  if 
after  that  time,  then  it  was  shot  in  the  day  time.  This  in- 
struction fixed  the.  end  of  night  and  the  commencement  of 
day  at  a  definite  minute  of  time, —  just  one  hour  before 
sunrise.  We  have  been  referred  to  no  authority  which 
sustains  this  definition  of  "  night,"  and  we  think  that  it 
must  be  held  erroneous.  In  the  case  of  burglary,  the  rule 
is  thus  stated  by  Blackstone  (vol.  4,  p.  224) :  "  If  there  be 
daylight  or  crepueculum  enough,  begun  or  left,  to  discern 
a  man's  face  withal,  it  is  not  burglary.  But  this  does  not 
extend  to  moonlight."  This  rule  was  approved  by  this 
court  in  NichoUe  v.  State,  68  Wis.  416.  It  is  substantially 
supported  by  the  general  current  of  decisions  in  those  states 
where,  as  in  Wisconsin,  there  is  no  statutory  definition. 
16  Am.  &  Eng.  Ency.  of  Law,  707,  and  cases  cited  in  note  8. 
We  see  no  good  reason  for  applying  one  definition  to  the 
word  in  burglary,  and  another  definition  in  a  prosecution 
for  violation  of  the  game  laws.    It  is  plain  that  in  view  ol 
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the  evidence  the  erroneous  definition  given  by  the  coort 
might  have  been,  and  probably  was,  very  prejudicial  to  the 
defendants'  case. 

By  tJie  Cowrt. —  Judgment  reversed,  and  cause  remanded 
for  a  new  trial 


HoFF&iAN,  Plaintiff  in  error,  vs.  Thb  State,  Defendant  in 

error. 

May9— May  iS,  1894. 

Criminal  law  and  practice:  Amending  record  to  show  presence  of  de- 
fendant during  trial:  Murder  in  third  degree, 

!»  The  record  in  a  murder  case^  which  through  the  neglect  of  the  clerk 
fails  to  show  that  defendant  was  present  at  every  stage  of  the  tanal, 
conviction,  and  sentence,  may  be  amended  by  entries  nunc  pro  tunc 
showing  that  fact,  upon  the  testimony  of  the  clerk  and  sheriff,  at  a 
subsequent  term  and  after  defendant  has  sued  out  a  writ  of  error,— 
he  being  present  and  heard  on  the  motion  to  amend. 

2l  Under  sec.  4845,  R  8,,  defining  murder  in  the  third  degree  as  a  kill- 
ing,  without  any  design  to  effect  death,  by  a  person  engaged  in  the 
commission  of  any  felony,  and  sea  4877,  making  an  assault  with 
intent  to  do  great  bodily  harm  a  felony,  one  cannot  be  convicted  of 
murder  in  the  third  degree  on  the  ground  that  he  was  engaged  in  an 
assault  with  intent  to  do  great  bodily  harm  upon  a  person  other 
than  the  deceased,  where  the  evidence  shows  that  such  assault  was 
at  an  end  before  the  killing  occurred. 

ERROR  to  the  Circuit  Court  for  Marathon  County. 

The  plaintiff  in  error  was  tried  upon  an  information 
charging  him  with  murder  in  the  first  degree,  by  killing 
and  murdering  William  Herzog  with  a  premeditated  design 
to  effect  his  death,  and  was  found  guilty  of  murder  in  the 
third  degree,  and  sentenced  to  ten  years  imprisonment  in 
the  state  prison.  He  sued  out  a  writ  of  error,  and,  after 
return  to  this  court,  it  was  assigned  as  error  that  there  was 
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nothing  in  the  record  to  show  that  the  plaintiff  in  error 
was  personally  present  in  court  during  the  various  stages 
of  the  trial  and  conviction.  When  the  writ  was  sued 
out  and  return  made,  the  record  showed  only  that  the  ac- 
cused was  present  when  the  information  was  read  to  him, 
and  at  no  other  time.  At  a  subsequent  term  of  the  court, 
upon  notice  to  the  plaintiff  in  error  and  his  attorneys  and 
by  order  of  the  circuit  court,  the  plaintiff  in  error  was 
brought  from  the  state  prison,  where  he  was  serving  his 
sentence,  to  the  court  room ;  and  on  the  evidence  of  the 
clerk  and  sheriff,  and  on  motion  of  the  district  attorney, 
after  argument  on  his  behalf  by  his  counsel,  he  being  pres- 
ent, the  record  was  amended  nunc  pro  tunc  so  as  to  show 
the  presence  of  the  plaintiff  in  error  at  each  and  every 
stage  of  the  trial,  conviction,  and  sentence.  The  amend- 
ment was  made  solely  upon  the  testimony  of  the  sheriff 
and  clerk  as  to  their  recollection  of  the  fact  of  his  presence 
in  court,  and  without  memoranda,  minute,  or  other  record 
from  which  either  of  them  could  refresh  his  memory.  He 
was  then  remanded  to  the  state  prison,  and  the  action  of 
the  circuit  court  in  the  premises  was  duly  certified  to  this 
court  as  a  part  of  the  record  in  the  cause.  The  informa- 
tion was  filed  against  Albert  Hoffman  and  Ferdinand  Heise, 
as  well  as  the  plaintiff  in  error,  but  the  two  former  were 
discharged  at  the  close  of  the  evidence. 

The  principal  question  arising  upon  the  bill  of  exceptions 
is  whether,  upon  the  facts  disclosed  in  evidence,  the  plaint- 
iff in  error  was  properly  convicted  of  murder  in  the  third 
degree.  It  was  contended  on  the  part  of  the  state  that,  at 
the  time  the  killing  occurred,  the  plaintiff  in  error  had 
raised  a  chair  over  one  Kisto's  head  and  made  an  assault 
upon  him  for  the  purpose  of  doing  him  great  bodily  harm, 
within  the  meaning  of  sec.  4377,  R  S. ;  and  that,  while 
engaged  in  the  commission  of  this  felony,  he  killed  the 
said  William  Herzog,  who  had  interfered  to  prevent  the 
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plaintiflf  in  error  from  carrying  out  his  design  to  inflict 
great  bodily  harm  on  Risto,  but  without  any  design  to 
effect  his  death;  and  that  therefore  he  was  guilty  of  mur- 
der in  the  third  degree,  under  sec.  4345,  R  S. ;  and  that 
Hoffmanns  felonious  design  and  attempt  against  Risto  fur- 
nished the  implied  malice  necessary  to  make  the  killing  of 
Herzog  murder  in  the  third  degree. 

The  killing  occurred  at  a  masked  ball  at  a  tavern  and 
saloon  in  Rib  Falls,  Marathon  county.  Among  the  par- 
ticipants in  the  dance  were  the  defendant  and  two  of  his 
brothers  and  his  sister,  and  Robert  Risto  and  two  of  his 
brothers.  The  defendant  and  Herzog  were  strangers,  and 
first  met  on  that  occasion.  Some  of  the  parties  became 
very  much  intoxicated  and  violent.  The  defendant  and 
also  his  brother  Albert  got  into  an  altercation  with  Robert 
Risto  in  the  hall  where  the  dance  was  proceeding,  and  the 
defendant  and  Risto  had  each  exhibited  a  knife  to  the 
other,  by  way  of  caution  or  threat.  Robert  Risto  and 
others  started  down  the  stairs,  and  the  defendant  and  his 
brother  followed.  As  Robert  Risto  went  out  of  the  hall 
door,  he  struck  Albert  Hoffman  in  the  face,  and  there  was 
a  rush  down  the  stairway,  and  the  defendant  and  his 
brother  Albert  caught  up  with  Risto  in  the  hall  below, 
where  the  stairway  landed,  and  at  the  door  of  the  saloon 
there  was  a  struggle,  in  which  the  defendant,  Albert  Hoff- 
man, Robert  Risto,  and  his  brother  Gust.  Risto  were  en- 
gaged. This  was  suppressed  by  the  wife  of  the  proprietor 
and  others. 

The  saloon  was  about  23x27  feet,  with  an  outside  door 
near  the  middle  of  the  front,  and  a  door  in  the  back  of  the 
saloon  opened  into  the  liquor  room.  Going  from  the  saloon 
there  was  a  hallway  about  ten  feet  long,  on  the  left  of  which 
is  a  sitting  room,  and  on  the  right  an  alcove,  in  which 
there  was  a  wash  room,  a  sink,  etc.  At  the  end  of  the  hall 
is  a  door  opening  into  the  dining  room,  and  going  through 
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this  door  there  is  another  to  the  left,  opening  into  the  stair- 
way to  a  landing,  where  there  is  a  door  opening  into  the 
dance  hall.  In  the  struggle  that  ensued  when  the  parties 
came  downstairs  into  the  saloon,  it  appeared  that  Robert 
Risto  had  snatched  a  metal  faucet  out  of  a  beer  keg  and 
hurled  it  at  the  Hofifraans,  striking  Albert  Hoflfman  on  the 
hand  and  inflicting  some  injury.  About  eight  or  ten  min- 
utes after  this  diflSculty  had  been  suppressed,  during  which 
Robert  Risto  went  outdoors  and  came  in  again  at  the  din- 
ing room  and  so  into  the  saloon,  words  passed  and  angry 
demonstrations  occurred  between  him  and  Albert  Hoff- 
man in  respect  to  the  injury  the  latter  received  on  his  hand, 
when  another  encounter  took  place,  which,  though  stated 
somewhat  differently  by  those  who  saw  it,  yet  with  respect 
to  the  point  material  to  the  case,  there  does  not  appear  to 
be  any  controversy  or  conflict  of  testimony.  Albert  Hoff- 
man and  Robert  Risto  were  standing  up  and  making  mo- 
tions to  fight  with  their  fists.  A  Mr.  Wolfe  testifies: 
"  Then  I  saw  August  Hoffman  take  up  a  chair  to  strike 
Risto.  Then  Herzog,  the  deceased,  took  hold  of  the  chair, 
and  Auffustj  the  defendant,  let  go  of  it  and  was  going  to 
strike  Herzog.  He  let  it  go  and  made  motions  to  strike 
him.  When  Herzog  took  hold  of  the  chair  I  think  he  set 
it  down.  I  think  the  defendant  let  go  of  it.  When  the  de- 
fendant took  the  chair  he  was  about  to  face  Risto,  and 
was  about  five  feet  off,  and  Albert  Hoffman  made  motions 
to  strike  Risto.  The  defendant's  back  was  turned  to  Her- 
zog, and  when  the  latter  seized  the  chair  the  defendant 
turned  around  and  put  himself  in  a  parrying  position. 
Herzog  let  go  of  the  chair  and  struck  at  him.  I  saw  him 
strike  the  defendant  in  the  face,  and  saw  him  fall  backward. 
Herzog  stepped  up  towards  the  defendant,  made  a  step  for- 
ward, and  knocked  him  down.  The  defendant  could  have 
struck  Herzog  if  he  had  wanted  to  when  he  first  let  go  of 
the  chair.    He  had  the  chair  about  half-way  up  when  Her- 
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zog  took  hold  of  it,  and  it  was  still  moving."  The  witness 
Franke,  who  gave  a  pretty  clear  account  of  the  encounter, 
testified :  "  I  saw  Albert  Hoffman  quarreling  with  Robert 
Risto,  making  motions  to  hit  hiuL  Risto  was  doing  noth- 
ing. Then  I  saw  the  defendant  take  up  a  chair  to  knock 
Risto  down,  and  Herzog  was  standing  behind  him,  and  took 
the  chair  away  from  him, — took  it  by  the  legs.  Defend- 
ant let  the  chair  go,  and  turned  around  to  Herzog,  and 
made  motions  to  hit  him.  Herzog  dropped  the  chair, 
and  I  saw  him  strike  the  defendant  in  the  face.  He  fell 
down  backward,  clear  to  the  floor.  He  jumped  up  again 
to  his  place,  and  I  looked  around  and  saw  Herzog  fall  down 
near  the  counter.  When  the  defendant  jumped  up  he 
jumped  to  the  place  where  I  saw  Herzog  fall.  Then  the 
people  rushed  together  and  I  couldn't  see.  Next,  saw 
Heise  take  a  chair  and  strike  Herzog,  and  then  saw  Herzog 
going  around  the  saloon  with  his  hands  over  his  head.  We 
took  him  over  to  the  barber's  chair.  When  I  went  into 
the  saloon  Albert  Hoffman  and  Risto  were  quarreling. 
That  was  the  only  thing  that  looked  like  a  fight.  When 
Herzog  took  hold  of  the  chair  he  held  it  in  his  hand  and 
said:  ^Two  against  one  is  too  many.'  The  defendant 
turned  around  and  made  motions  to  hit  Herzog,  and  he 
dropped  the  chair,  and  I  saw  that  he  struck  the  defendant 
first."  Other  testimony  showed  that  when  the  defendant 
turned  around  quickly  towards  Herzog  he  said  sharply, 
"What?  "  and  then  had  no  weapon  in  his  hand,  so  far  as 
the  evidence  shows;  that  he  said  something,  or  tried  to,  as 
the  chair  was  taken  from  him.  It  is  claimed,  and  the  tes- 
timony tends  to  show,  that  when  the  defendant  got  up 
after  having  been  knocked  down  by  Herzog  he  drew  his 
knife,  and  in  the  struggle  that  ensued  they  both  were 
thrown  or  fell  to  the  floor,  Herzog  on  top  of  the  defend- 
ant ;  and  in  the  struggle  the  fatal  thrust  or  cut  with  the 
defendant's  knife  was  given,  which  resulted  in  Herzog's 
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death.  There  is  no  evidence  showing,  or  tending  to  show, 
that  after  the  chair  was  taken  from  the  defendant  he  made 
any  further  demonstration  against  Bisto,  or  that  any  one 
did.  Bisto  testified  substantially  that  he  went  out  of  the 
saloon  and  did  not  return  until  after  the  aflfray  was  over. 
The  evidence  shows  that  the  assault  on  Bisto  by  the  de- 
fendant had  ceased  before  Herzog  knocked  the  defendant, 
Hoffmcm^  down,  and  clearly  so  before  the  latter  used  any 
violence  upon  or  against  Herzog.  .  There  is  no  testimony 
in  the  record  to  show  that  any  assault  was  beiug  made  or 
violence  directed  to  or  against  Bisto  at  the  time  Herzog 
knocked  the  defendant,  Hoffman^  down.  The  evidence 
further  shows  that  after  Herzog  and  the  defendant  fell  to 
the  floor,  as  abovQ  stated,  they  both  got  up  again,  and  the 
defendant  struck  Herzog  a  blow  with  a  knife  or  other 
sharp  instrument  on  the  head  when  he  was  standing  by  the 
counter;  that  the  fatal  wound  was  in  the  leftside  of  the 
chest,  inflicted  with  a  knife,  penetrating  the  chest  to  the 
left  of  the  medial  line  between  the  second  and  third  ribs, 
three-quarters  of  an  inch  in  length.  There  was  a  contused 
wound  back  of  the  upper  part  of  the  right  ear,  and  an  in- 
cised wound  in  the  scalp  on  the  left  of  the  medial  line 
down  to  the  skull.  The  wound  that  caused  death  was  the 
knife  wound  in  the  chest. 

On  the  subject  of  murder  in  the  third  degree,  the  circuit 
court  charged  the  jury  as  follows :  "  Section  4345  read^  as 
follows :  *  The  killing  of  a  human  being,  without  any  de- 
sign to  effect  death,  by  a  person  engaged  in  the  commission 
of  any  felony,  shall  be  murder  in  the  third  degree.'  Tou  will 
observe  that  the  prominent  features  of  this  statute  are 
that  the  killing  must  be  done  without  a  design  to  effect 
death,  and  must  be  done  by  a  person  while  engaged  in  the 
commission  of  a  felony.  The  word  '  felony,'  as  used  in  the 
statute,  means  an  offense  or  crime  punishable  by  imprison- 
ment in  the  state  prison.    It  is  claimed  on  the  part  of  the 
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state  that,  just  prior  to  the  affray  with  Herzog,  the  witness 
Albert  Iloflfman  was  engaged  in  a  quarrel  with  one  Robert 
Risto,  and  that  the  defendant,  August  Hoffman^  advanced 
upon  Risto  with  a  chair,  and  turned  to  strike  him ;  that 
Herzog  at  that  time  interfered  and  prevented  J. t^gri^^  using 
the  chair  on  Risto,  and  then  the  fatal  affray  ensued.  It  is 
claimed  by  the  state  that  the  defendant  was  engaged  in  mak- 
ing an  assault  upon  Robert  Risto  with  intent  to  do  him  great 
bodily  harm.  If  such  was  the  case  he  was  engaged  in  the 
commission  of  a  felony,  because  an  assault  with  intent  to 
do  great  bodily  harm  is  punishable  by  imprisonment  in  the 
state  prison.  So,  if  you  find  from  all  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  killed  William  Her- 
zog without  a  design  to  effect  his  death,  while  he,  the  de- 
fendant, was  engaged  in  committing  an  assault  with  intent 
to  do  great  bodily  harm  upon  Robert  Risto,  and  such  kill- 
ing is  not  justifiable,  then  you  should  find  the  defendant 
guilty  of  murder  in  the  third  degree ;  that  the  defendant 
claims,  without  any  provocation  on  his  part,  the  deceased 
struck  him  a  violent  blow  in  the  face,  knocking  him  down; 
and  that  thereupon  he  struck  him  a  blow  with  his  knife." 
For  the  plaintiff  in  error  there  was  a  brief  by  Mylrea^ 
MarcJietii  <&  Birdy  and  oral  argument  by  W.  U.  Mylrca. 
They  contended,  inter  alia^  that  there  was  no  authority 
whatever  for  the  amendment  showing  that  the  defendant 
was  personally  present  in  court  during  the  several  stages 
of  the  trial;  that,  if  permissible  under  any  circumstances, 
it  can  only  be  made  when  there  is  some  record  evidence  by 
which  to  amend,  showing  that  the  amendment  is  in  accord- 
ance with  the  facts.  Makepeace  v.  LukenSy  27  Ind.  435 ;  3 
Bl.  Comm.  407;  1  Tidd,  Pr.  712;  Queen  v.  Tutchinyl  Salk. 
51;  Boyd  v.  BlaisdeUy  15  Ind.  74;  Schoonover  v.  Heed,  65 
id.  313;  Spaford  v.  Jamavilley  15  Wis.  474,  477;  Albersv. 
Whitney,  1  Story,  312;  Eentzler  v.  C,  M.  <&  St  P.  R.  Co. 
47  Wis.  641, 646 ;  State  ex  rel  Graves  v.  Primm^  61  Mo.  1G7; 
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State  V.  Jefors,  64  id.  376;  Branger  v.  Chevalier,  9  Cal.  351; 
Swain  v.  Naglee,  19  id.  127;  Drey  fuss  v.  Tompkins^  67  id. 
339;  Frew  v.  Danforth,  128  111.  242;  Gelhie  v,  Mooney,  121 
id.  255;  Dougherty  v.  People,  118  id.  160;  Gillett  v.  Booth, 
95  id.  183;  Dunham  v.  South  Park  Comm'rs,  87  id.  185; 
Church  V.  English,  81  id.  442;  Howell  v.  Morlan,  78  id.  163; 
Waldo  V,  Spencer,  4  Conn.  71 ;  Raymond  v.  Smith,  1  Met. 
(Ky.),  65;  Summersett  v.  SummeraetCs  AdirCr,  40  Ala.  596; 
1  Bish.  Crim.  Proc.  sec.  1343 ;  20  Am.  &  Eng.  Ency.  of  Law, 
525. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  J,  M.  Clancey,  Assistant  Attorney  Gen- 
eral, and  oral  argument  by  Mr.  Clancey,  They  argued, 
among  other  things,  that  a  mere  clerical  error  in  the  record 
may  bo  amended,  no  matter  how  important  a  part  thereof 
it  may  be.  Freeman,  Judgm.  sec.  72 ;  20  Am.  &  Eng.  Ency. 
of  Law,  524;  Holman  v.  State,  79  Ga.  155;  Green  v.  State, 
19  Ark.  189;  State  v.  Littlefield,  3  K.  I.  124;  StaU  v.  Clark, 
18  Mo.  432;  West  v.  State,  22  N.  J.  Law,  212.  The  correc- 
tion may  be  made  after  a  writ  of  error  has  been  sued  out. 
Kelly  V.  a  (&  N.  W.  H.  Co.  70  Wis.  335 ;  Wyman  v.  Buck- 
Htaff,  24  id.  477;  Chestnutt  v.  Pollard,  77  Tex.  86.  And 
after  the  term  at  which  the  judicial  act  was  performed. 
Hill  V.  Hoover,  5  Wis.  354.  Eecord  evidence  is  not  neces- 
sary. Balch  V.  Shaw,  7  Gush.  282;  Bilanshy  v.  State,  3 
Minn.  427;  In  re  Wight,  134  U.  S.  137;  Eousset  v.  Boyle, 
45  Cal.  64;  Fay  v.  Wemell,  8  Cush.  315;  Savage  v.  Blanch- 
ard,  148  Mass.  348;  Gloucester  v.  Co.  Com?n*rs  of  Essex,  106 
id.  579 ;  Marsh  v.  McKemie,  99  id.  64. 

PiNNEY,  J.  1.  It  is  insisted  that  under  the  decision  in 
the  case  of  French  v.  State,  85  Wis.  400,  409,  the  failure  of 
the  record,  as  it  stood  at  the  time  the  writ  of  error  was 
sued  out  and  return  made,  to  show  aflBrmatively  that  the 
accused  was  personally  present  at  all  the  several  stages  of 


Digitized  by 


Google 


174  SUPEEME  COUET  OF  WISCONSIN.  [88 

Hoffman  vs.  The  State. 

the  trial  and  conviction,  requires  that  the  sentence  and 
judgment  of  the  court  below  should  be  reversed,  and  that 
the  subsequent  amendment  of  the  record  in  these  respects 
was  without  warrant  of  law  and  a  nullity.  The  defects 
and  omissions  in  the  record  were  all  the  result  of  failure 
and  neglect  on  the  part  of  the  clerk  to  make  the  entries 
essential  to  a  legal  record  of  the  trial  of  a  criminal  case. 
Ought  there  to  be  a  failure  of  justice  in  any  such  case, 
either  civil  or  criminal,  beyond  the  power  of  the  court  to 
avert  it  by  proper  amendment?  There  is  no  statute  of 
amendments  applicable  to  defects  in  criminal  cases  such  as 
existed  in  this  record.  By  the  common  law  it  is  well  es- 
tablished that  a  court  has  no  power  to  review  or  reverse 
its  own  judgment  of  a  previous  term,  and  that  as  to  all 
matters  on  which  the  mind  of  the  court  acted,  or  is  pre- 
sumed to  have  acted,  in  the  rendition  of  the  judgment,  it 
is  precluded  from  again  acting  at  a  subsequent  term  and 
changing  its  opinions  or  altering  its  decisions.  JStna  L. 
Ins.  Co.  V.  McCormick,  20  Wis.  265.  But  this  rule,  it  is 
there  held,  does  not  preclude  the  court  from  correcting  cler- 
ical errors  or  mistakes  in  matters  of  form,  even  after  the 
term.  The  amendments  allowed  in  this  case  did  not  go  to 
any  subject  or  matter  upon  which  the  mind  of  the  court 
acted  or  can  be  presumed  to  have  acted,  but  simply  to  the 
correction  of  clerical  errors  or  omissions.  Such  corrections 
may  always  be  made,  and  are  not  within  the  rule  above 
stated  (  Wyman  v.  Buchetaff^  24  Wis.  477) ;  and  the  court 
has  power,  after  the  term,  to  correct  a  mistake  in  the  entry 
of  its  judgment,  so  as  to  make  the  record  conform  to  the 
judgment  actually  pronounced  {Duming  v.  Burkhardtj  34 
Wis.  585;  Will  of  Cole,  52  Wis.  591 ;  WUliams  v.  Hayes,  68 
Wis.  248).  Errors  occurring  by  mere  mistake  or  inadvert- 
ence may  in  like  manner  be  made  to  conform  to  the  fact 
{State  ex  rel.  Taylor  v.  Ddajield,  69  Wis.  264),  at  a  subsequent 
term^  even  after  an  appeal  has  been  taken,  though  technic- 
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ally  the  defendants  bad  the  right  to  avail  themselves  of 
the  error  on  appeal  at  the  time  it  was  taken,  and  to  have 
the  appeal  determined,  so  far  as  the  question  of  costs  is 
concerned,  without  regard  to  any  subsequent  correction  of 
the  order  appealed  from  {Kelly  v.  C.  cfe  iT.  W.  R.  Co.  70 
Wis.  335 ;  Oerman  Mut  F.  F.  Ins,  Co.  v.  Decker,  7*  Wis. 
560).  But  it  is  believed  that  no  such  limitation  exists  in 
or  would  be  applicable  to  a  criminal  case.  20  Am.  &  Eng. 
Ency.  of  Law,  523,  524,  and  cases  cited. 

It  is  said  that  no  amendment  made  after  the  term  can 
be  allowed,  except  by  record  evidence,  or  facts  appearing 
in  the  record  itself,  by  which  to  make  the  amendment,  and 
cases  are  cited  to  that  effect;  but  other  authorities  of  the 
highest  respectability  deny  that  the  court  is  thus  restricted 
as  to  evidence.  In  lihoads  v.  Coinm.  15  Pa.  St.  272,  it  was 
held  that  the  court  had  power  to  supply  record  evidence 
nunc  pro  tunc  of  the  forfeiture  of  a  recognizance  which,  by 
misprision  of  the  clerk,  had  not  been  recorded,  Gibson,  C.  J., 
saying:  " The  old  notion  that  the  record  remains  in  the 
breast  of  the  court  only  to  the  end  of  the  term  has  yielded 
to  necessity,  convenience,  and  common  sense.  Countless 
instanceis  of  amendment  after  the  term,  but  ostensibly 
made  during  it,  are  to  be  found  in  our  own  books  and  those 
of  our  neighbors."  It  savors  too  much  of  strict  adherence 
to  old  notions  to  hold  that  the  court  may  not  receive  any 
evidence  to  supply  a  defect  or  correct  an  error  in  the  rec- 
ord that  would  be  received  on  the  trial  of  an  issue  to  de- 
termine any  important  fact  affecting  the  life,  liberty,  or 
property  of  the  citizen.  The  amount  and  kind  of  evidence 
to  satisfy  the  court  as  to  what  the  entry  should  be  rests 
with  the  court.  The  cause  is  heard  here  upon  the  record, 
and  this  includes,  of  necessity,  the  entire  record  as  amended 
nunc  pro  tunc;  and  there  is  no  reason  or  force  in  the  objec- 
tion that  the  amendment  was  made  after  writ  of  error 
brought,  so  long  as  the  party  was  present  and  heard  on  the 
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motion,  and  any  abuse  in  the  exercise  of  the  po^re^  may 
be  corrected  at  the  hearing  on  the  writ  of  error  (Freem. 
Judgm.  §  72;  Fay  v.  Wenzell,  8  Gush.  317;  Batch  v.  ShaWy 
7  Gush.  284);  and  this  rule  applies  as  well  to  criminal  as 
civil  cases.  "  The  court  may  order  nunc  jyro  tunc  entries, 
as  they  are  called,  made  to  supply  some  omission  in  the 
entry  of  what  was  done  at  the  preceding  term ;  yet  this  is 
a  power  the  extent  of  which  is  limited  and  not  easily  de- 
fined. In  general,  mere  clerical  errors  may  be  amended  in 
this  way."  1  Bish.  Grim.  Proc.  (2d  ed.),  sec.  1160;  State  v. 
Clarlc,  18  Mo.  432 ;  West  v.  State^  22  N.  J.  Law,  212 ;  Bilanshy 
V.  StatCj  3  Minn.  427.  In  the  case  last  cited,  the  plaintiflf 
in  error  had  been  convicted  of  the  crime  of  murder;  and, 
after  the  case  had  been  carried  to  the  supreme  court,  the , 
record  of  the  proceedings  on  the  trial  was  amended  so  as 
to  show  affirmatively  that  each  juror  was  sworn,  and  that 
they  were  put  in  charge  of  the  officer  to  keep  them  as  pre- 
scribed by  law,  and  that  they  were  polled  on  coming  in 
with  their  verdict,  at  the  request  of  the  defendant, — 
matters  which  had  been  omitted  from  the  record, —  and 
the  right  to  make  such  amendments  to  supply  defects  in  or 
omissions  from  the  record  was  sustained.  In  the  recent 
case  of  In  re  Wighty  134  U.  S.  136,  143,  the  doctrine  of 
this  case  was  affirmed,  and  the  power  of  the  court  to  make 
such  amendments  in  a  criminal  case  after  the  term  was  dis- 
cussed and  sustained. 

It  is  a  matter  of  regret  that  many  of  the  records  in  crim- 
inal as  well  as  civil  cases  coming  to  this  court  are  defective 
in  important  particulars,  and  made  up  in  an  irregular,  im- 
perfect, or  confusing  manner.  The  circuit  judges  ought  to 
exercise  such  supervision  over  the  method  of  making  up, 
keeping,  and  certifying  records  as  will  protect  the  rights  of 
the  public  and  parties  litigant;  and  to  this  end  they  may, 
if  necessary,  remove  negligent  or  incompetent  clerks.  The 
amendments  to  the  record  made  by  the  circuit  court  in  this 
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case,  and  returned  to  this  court,  were  rightfully  and  prop- 
erly made,  and  the  objections  relied  on  cannot  prevail. 

2.  A  careful  examination  of  the  evidence  satisfies  us  that 
the  plaintiff  in  error  was  improperly  convicted  of  murder 
in  the  third  degree ;  that  there  was  no  evidence  to  warrant 
the  instructions  given  to  the  jury  on  that  subject,  leaving 
them  to  find  him  guilty  of  that  oflfense.  Murder  in  the 
third  degree  consists  in  "the  killing  of  a  human  being, 
without  any  design  to  effect  death,  by  a  person  engaged  in 
t/ie  commission  of  any  felony."  R.  S.  sec.  4345.  Any  oflfense 
for  which  the  oflfender,  on  conviction,  shall  be  liable  by  law 
to  be  punished  by  imprisonment  in  the  state  prison,  is  a 
felony,  within  the  meaning  of  this  statute.  Sec.  4637.  There 
is  no  claim  that  the  plaintiff  in  error,  on  the  occasion  in 
question,  was  guilty  of  any  felony,  within  the  meaning  of 
sec.  4637,  unless  it  was  under  sec.  4377,  which  declares  that 
'*  any  person  who  shall  assault  another  with  intent  to  do 
great  bodily  harm,  shall  be  punished  by  imprisonment  in 
the  state  prison  not  more  than  three  years  nor  less  than 
one  year,  or  in  the  county  jail  not  more  than  one  year,  or 
by  fine,"  etc. ;  and  for  assaulting  liobert  Eisto,  "  with  in- 
tent to  do  great  bodily  harm."  The  question,  in  brief,  is. 
Was  AugtLst  Hoffman^  the  plaintiflf  in  error,  at  the  time 
of  the  killing  of  Herzog,  engaged  in  the  commission  of  an 
assault  on  Robert  Risto  with  the  intent  to  do  great  bodily 
barm?  If  the  assault  on  Robert  Risto  was  at  an  end  before 
the  killing  of  Herzog  occurred,  so  that  the  latter  act  had 
no  legal  connection  with  or  relation  to  the  assault  on  Rob- 
ert Risto,  and  it  can  be  said  that  the  killing  of  Herzog  did 
not  occur  during  such  assault,  the  plaintiflf  in  error  ought 
not  to  have  been  convicted  of  murder  in  the  third  degree. 
The  evidence  is  clear  and  beyond  question  that  the  assault 
on  Risto  had  terminated  and  was  at  an  end  before  the 
plaintiflf  in  error  struck  Herzog.  He  had  wholly  desisted 
from  his  demonstrations  against  Risto,  and  had  turned 
Vol.  88  — 13 
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around  to  face  Herzog,  who  had  taken  the  chair  from  him, 
and  it  had  been  put  on  the  floor.  lie  made  motions  mani- 
festing an  intention  to  fight  with  or  defend  himself  against 
Herzog,  and,  at  a  time  when  it  does  not  appear  that  any 
one  was  threatening  or  assaulting  Risto,  Herzog  sprang 
forward,  struck  the  plaintiff  in  error  a  heavy  blow  about 
his  eye,  and  felled  him  to  the  floor  upon  his  back.  The 
plaintiff  in  error  got  up,  and  he  and  Herzog  engaged  in  a 
struggle,  when  they  fell  on  the  floor,  during  which  the 
wound  was  given  which  caused  Herzog's  death.  It  would 
seem  from  Eisto's  evidence  that  he  was  not  in  the  room  at 
the  time  the  killing  occurred,  and  no  witness  makes  any 
clear  mention  of  his  presence  or  of  anything  that  was  done 
to  or  against  him  after  Herzog  took  the  chair  away  from 
the  plaintiff  in  error.  It  is  not  sufficient  that  the  plaintiff 
in  error  killed  Herzog;  but,  in  order  to  render  him  guilty 
of  murder  in  the  third  degree,  at  the  time  the  homicide 
was  committed  it  was  requisite  that  he  should  have  been 
engaged  in  an  assault  on  Robert  Risto  with  intent  to  do 
great  bodily  harm.  This  anight  occur  in  various  ways,  as 
if,  during  the  assault,  Herzog  had  come  between  the  par- 
ties, and  received  a  mortal  blow  or  wound  intended  for  or 
aimed  at  Risto,  or  he  had  been  intentionally  stricken  down 
by  a  mortal  blow  or  wound  in  an  attempt  to  reach  Risto. 
State  V.  Hammondy  35  Wis.  315,  318;  TerrUZ  v.  State^  74 
Wis.  278,  284. 

The  finding  of  the  jury  is,  in  legal  effect,  that  the  plaint- 
iff in  error  killed  Herzog  without  any  design  to  effect  his 
death.  In  murder  in  the  third  degree  the  malice  and  felo- 
nious intent  necessary  to  make  it  such  is  derived  from  the 
felony  by  the  commission,  or  in  the  commission,  of  which 
the  killing  happens.  Pliemling  v,  State^  46  Wis.  516,  519, 
in  which  the  subject  is  fully  discussed  by  the  present  chief 
justice.  So  in  State  v.  Smithy  32  Me.  369,  the  court  says: 
^The  malice  is  implied  when  the  killing  is  committed  by  a 
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person  when  in  the  perpetration  of  a  crime  punishable  in 
the  state  prison ;  .  .  .  and  if,  m  the  perpetration  of  that 
offense^  a  killing  occurs,  the  malice  making  the  killing  murder 
ii;iay  be  implied."  In  Pliemling  v.  State,  46  Wis.  516,  the 
conclusion  was  reached,  that,  "in  order  to  make  a  killing 
'  without  a  design  or  intention '  murder  in  the  third  degree^ 
the  felony  committed  or  attempted,  from  which  the  im- 
plied malice  necessary  to  murder  must  be  derived,  must  at 
least  have  some  intimate  and  close  relation  with  the  killings 
and  must  not  be  separate,  distinct,  and  independent  from 
it.*'  It  is  not  enough  that  the  killing  occurred  soon  or 
presently  after  the  felony  attempted  or  committed.  There 
must  be  such  a  legal  relation  between  the  two  that  it  can 
be  said  that  the  killing  occurred  by  reason  and  as  a  part  of 
the  felony,  or,  as  in  this  case,  that  the  killing  occurred  be- 
fore the  assault  on  Eobert  Risto  was  at  an  end ;  so  that  the 
assault  had  a  legal  relation  to  the  killing,  and  was  concur- 
rent with,  in  part  at  least,  and  a  part  of,  it,  in  an  actual 
and  material  sense.  The  assault  upon  Eobert  Eisto  and 
the  killing  of  Herzog  by  the  plaintiff  in  error,  according  to 
the  evidence,  bore  no  such  actual  or  legal  relation ;  and  the 
court  erred  in  submitting  to  the  jury  whether  he  was  guilty 
of  murder  in  the  third  degree.  For  this  reason  the  con- 
viction must  be  reversed. 

By  the  Court. —  The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  The 
warden  of  the  state  prison  at  Waupun  will  deliver  the  pris- 
oner, August  Hoffman^  to  the  sheriiBf  of  Marathon  county, 
to  be  held  by  him  in  custody  until  he  is  discharged  there- 
from according  to  law. 
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The  State  vs.  Juneau. 

May  9  — May  S6, 1894, 

'Vompetency  of  child  to  testify:  Sufficiency  of  evidence:  *•  Open  lewd- 

ness," 

1.  Whether  a  child  above  the  age  of  four  years  is  competent  to  testify 
is  to  be  determined  by  examination  of  the  child  in  court,  and  the 
question  is  addressed  to  the  discretion  of  the  trial  court 

.2.  A  conviction  of  the  offense  of  open  and  gross  lewdness  may  be  sus- 
tained upon  the  testimony  (with  some  corroboration)  of  a  child  five 
years  and  five  months  old,  who  was  less  than  five  years  old  when 
the  offense  was  committed. 

"8.  An  act  of  gross  lewdness  is  "open,"  within  the  meaning  of  see.  4579, 
R.  S.,  though  committed  in  a  private  place  and  when  no  one  was 
present  but  the  defendant  and  the  person  upon  whom  the  act  is 
alleged  to  have  been  committed,  and  although  such  person  was  a 
child  of  tender  years. 

Reported  from  the  Circuit  Court  for  Langlade  County. 

The  report  is  made  under  sec.  4721,  R.  S.,  and  is  as  fol- 
lows: "At  the  September  terra,  1893,  of  the  above  court, 
the  above-named  defendant,  Andrew  Juneau^  was  convicted 
of  '  open  and  gross  lewdness  and  lascivious  behavior,'  under 
the  provisions  of  sec.  4579,  E.  S.  The  offense  was  alleged 
to  have  been  committed  on  the  14th  day  of  December, 
1802,  in  a  building  occupied  by  the  defendant;  no  one 
being  present  at  the  time  except  the  defendant  and  a  little 
girl  named  Clara  Brown,  who  was  at  that  time  about  four 
years  and  nine  months  old,  and  who  was  about  five  years 
and  five  months  old  at  the  time  of  the  trial.  The  alleged 
offense  consisted  of  the  indecent  exposure  of  defendant's 
person  to  said  child,  and  the  commission  of  an  indecent  as- 
sault upon  her.  The  defendant  was  convicted  upon  the 
testimony  of  said  child,  corroborated  by  that  of  her  mother 
and  a  physician  who  was  called  to  examine  her  a  short 
time  after  the  alleged  assc^lt.     Certain  questions  of  law- 
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having  arisen  during  the  trial,  which,  in  the  opinion  of  the 
presiding  judge,  are  so  important  and  doubtful  as  to  re- 
quire the  decision  of  the  supreme  court,  now,  therefore, 
I,  John  Goodland,  judge  of  the  tenth  judicial  circuit,  do 
hereby  certify  to  the  supreme  court  of  the  state  of  Wis- 
consin (said  defendant  consenting  thereto)  the  said  ques- 
tions for  decision,  as  follows:  First  question:  Did  the 
circuit  court  err  in  permitting  the  child,  Clara  Brown,  to 
testify  in  this  case?  Second  question:  Can  a  conviction 
for  a  criminal  offense  be  sustained  upon  the  testimony  (with 
some  corroboration)  of  a  child  who  was  under  the  age  of 
five  years  at  the  time  the  offense  is  alleged  to  have  been 
committed?  Third  question:  Is  an  act  of  gross  lewdness 
'  open,^  within  the  meaning  of  sec.  4579,  R.  S.,  when  com- 
mitted in  a  private  place,  and  when  no  one  is  present  ex- 
cept the  defendant  and  the  person  upon  whom  the  act  is 
alleged  to  have  been  committed?  A  copy  of  the  testimony 
taken  and  the  proceedings  had  upon  said  trial  is  hereunta 
annexed.'' 

For  the  plaintiff  the  cause  was  submitted  on  the  brief  of 
the  Attorney  O&neral^  and  J.  M.  Glcmc&yj  Assistant  Attor- 
ney General.  They  argued,  among  other  things,  that  the 
testimony  of  a  child  is  admissible  if  the  court  is  satisfied 
that  he  is  suflBlciently  conscious  of  the  duty  to  speak  the 
truth  to  permit  the  reception  of  his  evidence.  Wdshhum 
V.  People,  10  Mich.  372;  1  Greenl.  Ev.  sec.  367;  McGuire 
V.  People,  44  Mich.  286;  Draper  v.  Draper,  68  111.  17; 
Flanagin  v.  State,  25  Ark.  92;  Brown  v.  State,  2  Tex.  App. 
122;  State  v.  Richie,  26  Am.  Rep.  100;  Givins  v.  Comin.  29 
Grat.  835;  Ake  v.  State,  6  Tex.  App.  398;  MoGuffv.  State, 
88  Ala.  150;  1  East,  P.  C.  441,  443;  4  BL  Comm.  214;  1 
Leach,  Cr.  Cas.  200;  Blackwell  v.  State,  11  Ind.  196;  Fm- 
cent  V.  State,  3  Heisk.  120 ;  Comm.  v.  Carey,  2  Brews.  (Pa.), 
404;  Davidson  v.  State,  39  Tex.  129;  StaU  v.  Whittier,  21 
Me.  341;  1  Roscoe,  Cr.  Ev.  (8t}i  ed.),  *115. 
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For  the  defendant  the  cause  was  submitted  on  the  brief 
of  S.  S.  Hamilton,  To  the  point  that  secret  and  private 
illicit  intercourse  or  lewdness  is  not  "open"  within  the 
statute,  he  cited  13  Am.  &  Eng.  Ency.  of  Law,  278,  par. 
iv;  id.  279,  note  1;  id.  277,  note  6;  Comm,  v.  CaUih^  1 
Mass.  8;  Comm.  v.  Warddl,  128  id.  52. 

Newman,  J.  It  seems  to  be  the  settled  law  that,  after 
four  years  of  age,  a  child  is  not  incompetent  to  testify  as 
a  witness  by  reason  of  any  rule  of  law  which  excludes  him. 
Whether  a  child  above  that  age  is  competent  to  testify  de- 
pends upon  his  intelligence,  which  is  to  be  determined  by 
the  trial  court  by  examination  of  the  child  in  court.  The 
question  is  addressed  to  the  discretion  of  the  trial  court. 
Its  determination  on  such  examination  is  final,  except  in  a 
clear  case  of  the  abuse  of  its  discretion.  "  It  may  be  re- 
garded as  well  settled  that  whenever  there  is  intelligence 
enough  to  observe  and  to  narrate,  there  a  child  (a  due  sense 
of  the  obligation  of  an  oath  being  shown)  can  be  admitted 
to  testify."  1  Whart.  Ev.  (3d  ed.),  §  398.  "Age,  at  least 
after  four  years  are  past,  does  not  touch  competency;  and 
the  question  is  one  of  intelligence,  which,  whenever  a  doubt 
arises,  the  court  will  determine  to  its  own  satisfaction  by 
examining  the  infant  on  his  knowledge  of  the  obligation 
of  an  oath  and  the  religious  and  secular  penalties  for  per- 
jury." Id.  §  399.  "  It  will  require  a  strong  case  to  sustain 
a  reversal  of  the  ruling  of  the  court  examining  such  a  wit- 
ness." Id.  §  400.  See  cases  cited  in  the  brief  of  the  attor- 
ney general ;  also.  State  v.  Morea,  2  Ala.  275 ;  Wade  v.  State, 
50  Ala.  164;  Blackwell  v.  State,  11  Ind.  196;  State  v.  Bents, 
19  La.  Ann.  119;  People  v.  Bemal,  10  Cal.  66;  Sta4s  w. 
WhiUier,  21  Me.  341 ;  State  v.  Le  Blanc,  3  Brev.  (S.  C),  339; 
State  V,  Jackson,  9  Oreg.  457.  Whether  the  trial  court  de- 
termined rightly  the  questions  of  the  competency  of  the 
witness  is  not  presented  here.     That  is  a  question  of  fact. 
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Only  questions  of  law  are  to  be  reported,  under  the  statute, 
or  oonsidered  by  this  court.  Stais  v.  OrosSy  62  Wis.  41 ; 
State  V.  ConihauBer^  74  Wis.  42.  The  court,  being  satisfied 
of  the  competency  of  the  witness,  did  not  err  in  permitting 
her  to  testify  in  the  case. 

2.  Ordinarily,  the  testimony  of  one  competent  witness 
is  suflBcient  to  sustain  a  conviction.  There  are  crimes  for 
which  it  is  not  competent  to  convict  upon  the  uncorrobo- 
rated testimony  of  one  witness.  These  are  exceptions  from 
the  general  rule,  created  either  by  statute  or  some  estab- 
lished rule  of  the  common  law.  Except  in  these  excepted 
cases  the  testimony  of  one  witness  answers  at  law.  Even 
the  testimony  of  an  accomplice  is  sufficient  {Black  v.  State, 
59  Wis.  471),  and  that  even  in  a  capital  case  (  U,  S.  v.  Nev- 
<^r8on,  1  Mackey,  152;  U.  S.  v,  BicksUr,  id.  341).  The 
weight  of  the  evidence  is  for  the  jury.  If  they  are  satis- 
fied by  it  beyond  a  reasonable  doubt,  it  is  legally  sufficient. 
Even  in  cases  of  rape,  there  is  no  inflexible  rule  which  re- 
quires corroboration  of  the  complainant's  testimony.  Such 
corroboration  is  expected,  and  its  absence  seriously  im- 
pairs the  case  of  the  prosecution.  But  the  law  itself  is 
satisfied  with  such  corroboration  as  is  practically  procura- 
ble; else,  many  crimes  could  be  perpetrated  with  impunity. 
1  Whart.  Or.  Law  (9th  ed.),  sec.  565.  It  is,  to  a  great  ex- 
tent, in  the  discretion  of  the  trial  court,  in  most  cases, 
whether  corroboration  shall  be  required,  and  how  much. 
IngaUs  v.  State,  48  Wis.  649;  Black  v.  State,  69  Wis.  471. 
Under  the  direction  of  the  court,  an  intelligent  jury  are 
not  likely  to  err  in  giving  undue  credit  and  force  to  the 
testimony.  If  that  should  happen,  it  is  always  within  the 
power  of  the  court  to  correct  such  a  mistake  by  a  new 
trial.  It  appears  by  the  report  that  there  was  some  cor- 
roboration of  the  principal  witness.  Whether  the  whole 
evidence  supports  the  conviction  cannot  be  answered  here. 
State  f).  Orossy  62  Wis.  41.     The  court  being  satisfied  by  its 
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examination  that  the  witness  was  competent  to  testify,  and 
that  practically  all  the  corroborative  testimony  which  was 
practically  procurable  had  been  produced,  and  being  satis- 
fied of  the  truth  of  the  verdict,  the  conviction  is  lawful 
and  should  be  sustained. 

3.  The  act  alleged  against  the  defendant  is  an  act  of 
"open  and  gross  lewdness,"  within  the  meaning  of  the 
statute.  The  statute  punishes  not  public,  but  open,  lewd- 
ness. The  phrase  "  open  and  gross  lewdness  "  is  not  equiva- 
lent to  the  phrase  "  gross  lewdness  in  an  open  place."  The 
word  "  open  "  has  no  reference  to  place  at  all,  nor  to  num- 
ber of  people.  It  is  used  simply  to  define  a  quality  of  the 
act  of  lewdness.  It  is  "open  lewdness"  as  opposed  to 
"secret"  lewdness.  It  defines  the  same  act,  regardless 
whether  it  is  committed  in  presence  of  one  or  of  many. 
The  oflFense  may  be  committed  by  the  intentional  act  of 
exposing  one's  person  indecently  in  the  presence  of  one 
person,  to  whom  it  is  offensive,  as  well  as  in  the  presence 
of  many  persons.  It  could  not  change  the  quality  of  the 
act  that  it  was  committed  in  the  presence  of  a  child  of 
tender  years,  too  innocent  to  be  offended  by  it.  The 
benignity  of  the  law  would  neither  presume  nor  permit  the 
consent  of  such  a  child  to  such  an  act.  Fowler  u  Staie^ 
5  Day,  81 ;  Griaham  v.  State^  2  Yerg.  589 ;  State  v.  MUlard^ 
18  Vt.  674;  Comm.  v.  Warddl,  128  Mass.  52. 

By  the  Court, —  The  first  question  is  answered  in  the 
negative.  The  second  and  third  questions  are  answered 
in  the  aifirmative*  It  will  be  so  certified  to  the  circuit 
court. 
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Shephard  and  others,  Plaintiffs  in  error,  vs.  The  State, 
Defendant  in  error. 

May  9 —May  S5, 1894. 

Criminal  law:  Evidence:  Confession  under  duress. 

1.  An  error  in  admitting  a  confession,  incompetent  because  made  under 

duress,  is  not  cured  by  the  subsequent  exclusion  thereof.  The  ad- 
missibility of  the  confession  should  have  been  determined  before 
it  was  admitted. 

2.  The  confession  having  been  admitted  and  afterwards  excluded  as 

incompetent,  it  was  error  to  allow  the  defendant,  who  had  testi- 
fied on  his  own  behalf,  to  be  asked  on  cross-examination  whether 
he  made  such  confession,  and,  upon  his  denial,  to  admit  evidence 
f  that  he  did  make  it^  and  of  the  particulars  thereof,  for  the  purpose 

of  contradicting  him. 

ERROR  to  the  Circuit  Court  for  Ashland  County. 

The  facts  are  stated  in  the  opinion. 

The  cause  was  submitted  for  the  plaintiffs  in  error  on 
the  brief  of  A.  H.  Mead,  attorney,  and  Sanhomj  Dufur  <& 
Anderson,  of  counsel,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  General  and  J.  M.  GZancey,  Assistant 
Attorney  General. 

Obton,  C.  J.  The  defendants  were  informed  against, 
tried,  convicted,  and  sentenced  to  imprisonment  in  the 
state  prison  for  the  crime  of  robbery  and  stealing  from  the 
person  of  one  Joseph  Preedon  the  sum  of  $20.  As  we  un- 
derstand the  record,  there  are  but  two  assignments  of 
error :  (1)  The  court  admitted  in  evidence  the  confession  of 
the  defendant  Joseph  Shephard  to  the  police  officers  while 
he  was  in  custody  in  the  common  jail,  and  the  evidence 
had  its  effect  on  the  jury,  and  then  the  court  excluded  it 
as  being  a  confession  made  under  duress  and  extorted  by 
threats,  promises,  and  by  falsehood.  The  court  should 
have  determined  whether  the  confession  was  admissible 
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before  it  was  given  in  evidence.  (2)  Tlie  court,  after  hav- 
ing excluded  the  confession  as  incompetent,  allowed  the 
district  attorney  to  cross-examine  the  defendant  Shephard^ 
who  had  offered  himself  as  a  witness,  as  to  whether  he 
made  such  confession,  and,  he  having  denied  it,  allowed 
evidence  on  behalf  of  the  state  to  contradict  the  testimony 
of  Sliephard  by  evidence  that  he  did  make  such  confession, 
and  the  particulars  thereof. 

1.  We  are  of  the  opinion  that  said  first  error  is  well  as- 
signed. The  testimony  was  before  the  court  as  to  the 
manner  in  which  the  confession  had  been  obtained,  and  the 
court  should  have  decided  it  as  a  preliminary  question  be- 
fore admitting  the  whole  confession  in  evidence.  Every^ 
word  of  the  confession  was  fastened  on  the  minds  of  the 
jury,  and  had  made  its  impression  there  against  the  ac- 
cused. Its  subsequent  rejection  by  the  court  would  not 
erase  or  remove  that  impression.  It  had  produced  its  last- 
ing effect  upon  the  jury,  and  must  have  affected  their  ver- 
dict. The  remarks  of  the  learned  judge  in  ruling  upon  the 
objections  to  the  evidence  were  well  calculated  to  deepen 
the  impression  already  made  by  the  evidence  upon  the 
minds  of  the  jury.  We  cannot  but  think  that  this  was  a 
material  error  and  prejudicial  to  the  accused. 

2.  The  method  here  adopted  to  get  the  confession  of 
Joseph  ShepJiard  in  evidence,  after  it  had  been  excluded  by 
the  court  as  being  incompetent  and  inadmissible  by  reason 
of  its  having  been  extorted  by  promises  of  immunity  and 
threats  of  injury  and  by  falsehood,  was  certainly  very  in- 
genious and  plausible.  It  would  seem  as  if  it  was  made  to 
fit  the  case  of  Comm.  v.  ToUiver,  119  Mass.  313.  It  was 
this  case  that  induced  the  court  to  ^dmit  the  evidence. 
That  was  also  a  case  of  robbery,  and  by  more  than  one  de- 
fendant, and  one  of  them  made  a  confession  to  the  officers 
in  the  jail.  The  testimony  of  the  officer  was  first  taken  as 
to  the  manner  in  which  the  confession  was  obtained  (and 
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the  manner  was  about  the  same  as  in  this  case),  and  the 
court  ruled  that  the  confession  was  incompetent  and  should 
not  be  introduced  in  evidence.  About  the  only  diflference 
from  this  case  is  that  the  jury  did  not  hear  the  confession. 
It  is  to  be  regretted  that  the  court  did  not  follow  that  case 
in  this  respect.  The  case  is  not  very  fully  reported,  but 
the  principle  established  seems  to  be  that  although  the  tes- 
timony of  the  confession  was  incompetent,  yet,  where  the 
accused  offered  himself  as  a  witness,  he  became  such,  as 
any  other  witness,  and  might  be  asked  whether  he  made 
the  confession,  and,  if  he  denied  it,  the  confession  itself 
might  be  proved  to  contradict  him  by  way  of  impeach- 
ment  No  other  reason  is  given.  The  case  is  unsatisfac- 
tory, and  we  cannot  follow  it.  The  confession  was  rejected 
because  it  was  extorted.  It  was  unfair  to  the  accused,  and 
should  not  be  proved  against  him,  and  is  condemned  by 
the  court  and  ruled  out.  When  the  defendant  was  asked 
if  he  made  that  confession,  and  denied  it,  the  same  witnesses 
who  extorted  the  confession,  and  whose  testimony  was  dis- 
allowed on  that  account,  are  allowed  to  testify  to  the  con- 
fession, however  wickedly  or  wrongly  it  was  obtained,  on 
the  exceedingly  narrow  theory  that  it  is  not  admitted  as  a 
confesmm^  but  merely  to  contradict  the  witness.  The  con- 
fession is  allowed  to  go  to  the  jury,  and  have  its  effect  in 
convicting  the  defendants,  and  override  the  ruling  of  the 
court  that  it  was  inadmissible  as  evidence  against  him,  and 
for  snch  a  petty  reason.  The  confession  is  just  as  objec- 
tionable as  evidence,  and  as  incompetent  and  hurtful,  when 
offered  in  one  way  as  in  another.  If  no  other  evidence  on 
the  ground  of  contradicting  the  defendant  as  a  witness 
could  be  found,  he  had  better  have  gone  uncontradicted 
than  that  his  legal  rights  as  a  prisoner  should  be  so  violated 
and  his  conviction  obtained  by  such  unlawful  testimony. 
The  object  is  to  get  the  confession  in  evidence.  It  cannot 
be  done  directly^  but  it  can  be  done  indirectly.    It  cannot 
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be  used  to  convict,  but  it  can  be  used  to  contradict^  the  de- 
fendant, and  in  that  way  it  is  used  to  convict  him  all  the 
same.  We  cannot  adopt  such  a  principle  or  practice  in  the 
administration  of  criminal  law.  It  is  unreasonable  as  well 
as  unjust.  This  evidence  was  inadmissible  on  the  familiar 
ground  that  a  witness  cannot  be  cross-examined  and  con- 
tradicted in  respect  to  matters  not  admissible  in  evidence 
as  part  of  the  case.  Whart.  Cr,  Ev.  sec.  484.  That  confes- 
sion first  went  to  the  jur}'^  and  produced  its  effect  as  evi- 
dence, befor6  it  was  excluded  by  the  court,  and  finall}''  goes 
to  the  jury  as  competent  evidence  by  way  of  contradicting 
the  defendant.  It  seemed  impossible  to  keep  it  out,  how- 
ever objectionable  or  incompetent  it  was  as  evidence  against , 
the  accused.  That  it  was  incompetent  is  not  an  open  ques- 
tion in  the  case.  The  court  so  decided  in  favor  of  the  de- 
fendants. 

For  the  above  errors  the  judgment  must  be  reversed  and 
a  new  trial  ordered. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  war- 
den of  the  state  prison  at  Waupun  is  hereby  ordered  to 
deliver  the  defendants  into  the  custody  of  the  sheriflf  of  the 
county  of  Ashland,  to  be  held  by  him  until  they  are  dis- 
charged from  his  custody  according  to  law. 


The  City  National  Bank  of  Dayton,  Ohio,  Eespondent, 
vs.  KuswoRM,  Appellant. 

May  1  —  June  f,  1894, 

Promissory  notes:  Duress:  Avoidance:  Bestoration  of  consideration, 

1.  A  wife  may  avoid  her  note  made  under  duress  of  threats  of  criminal 

prosecution  of  her  husband. 

2.  Under  duress  of  threats  of  criminal  prosecution  of  her  husband  on 

.the  charge  of  forging  notes  deposited  as  collateral  security  for  his 
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own  notes  to  a  bank,  a  wife  gave  her  note  to  tlie  bank  for  the 
amount  of  her  husband's  note&  The  cashier  of  the  bank  thereupon 
delivered  the  husband's  notes  and  the  collaterals  to  a  friend  of  the 
wife,  who,  at  once,  in  the  presence  of  the  cashier,  handed  them  to 
her,  telling  her  to  give  them  to  her  husband,  and  she  afterwards 
did  sa  In  an  action  by  the  bank  upon  the  wife's  note,  it  is  held 
that  she  may  avoid  it  on  the  ground  of  duress  without  restoring 
her  husband's  notes  or  tlie  collaterals  to  the  bank.  Winslow  and 
PlNNEY,  JJ.,  dissent 

APPEAL  from  the  Circuit  Court  for  Da^ie  County. 

The  plaintiff  is  a  banking  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  United  States, 
and  located  at  Dayton,  Ohio,  and  brings  this  action  to  re- 
cover the  amount  due  upon  a  promissory  note,  of  which 
the  following  is  a  copy,  to  wit : 

"$4,900.  Chicago,  Nov.  2,  1892. 

"  On  demand,  for  value  received,  I  promise  to  pay  to  the 
order  of  CUy  National  Bank  the  sum  of  $4,900,  at  Chicago, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  after 
date,  having  deposited  with  said  City  National  Bojik^  as  col- 
lateral security,  my  equity  of  six  thousand  dollars  ($6,000), 
in  a  note  of  Frank  M.  Stringfield  and  Sarah  Agnes  String- 
field  for  $12,000,  dated  October  7,  1892,  due  sixty  days 
after  date,  payable  to  the  order  of  themselves  and  in- 
dorsed, together  with  the  security  of  a  trust  deed  to 
Abram  L.  Stone,  recorded  in  book  8082  of  records  of  Cook 
county,  on  page  146,  which  I  hereby  give  the  said  City 
National  Bank^  its  agents  or  assignee,  authority  to  sell,  or 
any  part  thereof,  on  the  maturity  of  this  note  or  at  any  time 
thereafter,  or  before  in  the  event  of  said  security  depreci- 
ating in  value  in  the  opinion  of  said  City  National  Bank^ 
at  public  or  private  sale,  at  the  discretion  of  said  City 
National  Bank  or  its  assignee,  without  advertising  the 
same  or  demanding  payment  or  giving  me  any  notice,  and 
to  apply  so  much  of  the  proceeds  thereof  to  the  payment 
of  this  note  as  may  be  necessary  to  pay  the  same,  with  all 
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the  interest  due  thereon,  and  also  to  the  payment  of  all  ex- 
penses attending  the  sale  of  the  said  note  and  trust  deed,, 
including  attorney's  fees;  and  in  case  the  proceeds  of  the 
sale  of  the  said  note  and  trust  deed  shall  not  cover  the 
principal,  interest,  and  expenses,  I  promise  to  pay  the  de- 
ficiency forthwith  after  such  sale.        Mollib  Kuswoem." 

The  plaintiff  prayed  judgment  accordingly. 

The  defendant  answered  the  complaint,  and  in  effect 
alleged :  (1)  That  the  note  was  obtained  from  her  without 
any  valuable  consideration  therefor,  through  the  fraud  of 
the  plaintiffs  agent;  (2)  that  it  was  given  to  compound  a 
felony;  (3)  that  it  was  given  under  duress  of  threats  to 
prosecute  the  defendant's  husband,  then  very  sick,  and  who 
died  soon  thereafter,  for  the  crime  of  forgery,  and  in  con- 
sideration of  the  suppression  of  documentary  proof  of  his- 
guilt. 

The  court  having  ruled  that  under  the  pleadings  the  de- 
fendant was  entitled  to  the  opening  and  closing  of  the  case, 
the  defendant  took  the  burden  of  the  defense.  At  the  close 
of  the  testimony  on  the  part  of  the  defendant,  the  court  was 
asked  to  direct  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  of  the  note  and  interest.  Before  the  decision  of 
that  motion,  the  defendant's  counsel  asked  leave  to  amend 
the  answer  by  setting  up  the  disposition  of  the  notes  sur- 
rendered by  Gebhart,  her  ignorance  as  to  what  was  done 
with  them  by  her  husband,  and  her  willingness  to  produce 
and  restore  the  same  to  the  plaintiff  so  far  as  she  was  able 
so  to  do;  and  further  alleging  that  the  defendant  was  a 
nonresident  of  the  state  of  Wisconsin, —  which  amendment 
was  disallowed  by  the  court,  except  as  to  the  allegation  of 
the  defendant's  nonresidence.  In  determining  the  motion 
for  an  order  directing  a  verdict  in  favor  of  the  plaintiff,  the 
court  said :  "As  far  as  the  question  as  to  the  power  of 
making  this  contract  on  the  part  of  the  defendant,  Mrs^ 
Ku8v>orm^  is  concerned,  I  am  of  the  opinion,  as  I  ruled  once 
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before  this  term,  that  that  power  exists,  even  under  the 
laws  of  the  state  of  Wisconsin ;  and  I  must  say  that,  as  to 
that  point,  I  think  that  the  contract  is  a  binding  one  upon 
the  defendant.  As  to  the  defense  interposed, —  that  the 
transaction  by  which  this  note  was  given  was  compounding 
a  felony, —  I  think  the  proof  clearly  shows  that  no  such 
compounding  was  then  made  by  the  parties;  that  is,  that 
the  elements  which  constitute  the  compounding  of  a  felony 
were  absent  in  the  dealings.  As  to  the  other  point  of  the 
defense, —  that  ot  duress, —  the  proof  is  undisputed  but 
what  matters  occurred  there  tending  to  show  that  there 
was  some  duress  or  compulsion  practiced  on  the  part  of  the 
oflBcer  of  the  bank  towards  this  woman.  But,  to  entitle 
the  defendant  to  recover  on  that,  I  think  she  must,  as  a 
matter  of  law,  offer  full  restitution  to  the  plaintiff,  and,  not 
having  done  so,  I  must  direct  a  verdict  for  the  plaintiff. 
The  defendant  admits  the  making  of  the  note  and  the 
amount.  So  a  verdict  for  the  plaintiff  is  directed  for  the 
principal  sum,  with  interest  thereon  as  specified  in  the 
note;"  to  wit,  for  the  sum  of  $5,157.25. 

From  the  judgment  entered  in  accordance  with  the  ver- 
dict so  directed  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Bashford^  G^Corir 
noTy  Polleys  dk  Aylward  and  MoraUj  Kraua  dk  Mayer^  and 
oral  argument  by  R.  M.  Bashford.  They  argued,  among 
other  things,  that  the  note  in  suit  was  obtained  through 
duress  of  the  appellant  and  could  not  be  enforced.  Bryant 
V.  Peck  cfe  W.  Co.  164  Mass.  460;  Magoon  v.  lieher,  76  Wis. 
392;  Harris  v,  Carmody^  131  Mass.  51;  Eadie  v.  Slimmonj 
26  N.  T.  9;  Lefebvre  v.  Dutruit,  51  Wis.  334;  Schultz  v. 
GaUmy  78  id.  611;  Waikins  v.  Brant,  46  id.  419,  425;  Bogie 
V.  Bogie,  37  id.  373 ;  McCormicJc  H.  M,  Co.  v.  Hamilton, 
73  id.  486;  Kuelkamp  v.  Bidding,  31  id.  503,  510;  Smith 
V.  Smith,  60  id.  329;  Cribis  v.  Soxole,  87  Mich.  340;  Morrill 
V.  Ifightvngale,  93  Cal.  452;  Morrison  v.  Fatdkner,  80  Tex. 
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128.  The  note  in  suit  was  given  to  prevent  a  criminal  pros- 
ecution of  a  felony,  and  in  consideration  of  the  suppression 
of  the  documentarj'^  proofs  of  the  crime,  and  it  cannot  there- 
fore be  enforced  by  the  principal  party  to  the  transaction. 
Hayiiea  v.  Eudd^  83  N.  Y.  251 ;  Ilaynes  v.  Buddy  102  id. 
373;  £rya7it  v.  Peck  c6  W.  Co.  154  Mass.  460;  Schultz  v. 
Culbertsoriy  46  Wis.  313;  SwaHzer  v,  GiUetty  2  Pin.  238;  Fay 
V.  Oatley,  6  Wis.  42;  JEtna  Ins.  Co.  v.  Harvey ^  11  id.  394;, 
MeUhoir  v.  McCarty^  31  id.  252;  Barker  v.  Barker ^  14  id. 
131;  Allard  v.  Lamirandey  29  id.  502;  Schultz  v.  Catling  78 
id.  611;  Wight  v.  Bvndakopf^  43  id.  344;  Eadie  v.  Slimmon^ 
26  N.  Y.  9 ;  Harris  v.  Camiody^  131  Mass.  51 ;  Taylor  v. 
Jaquesy  106  id.  295;  Hamilton  v.  Lockhart^  158  Pa.  St.  452; 
RoU  «.  Baguety  4  Ohio,  400 ;  Baguet  v.  BoU^  7  id.  76.  The 
failure  of  the  appellant  to  offer  restitution  does  not,  under 
the  circumstances,  amount  to  a  ratification  as  a  matter  of 
law.  Brown  v.  Becky  2  Wis.  261 ;  Hecktnan  v.  SwartZy  50 
id.  267:  Magoon  v.  Behery  76  id.  392;  Meech  v.  Zee,  82  Mich. 
274;  Harris  v.  Carmodyy  131  Mass.  51 ;  Morse  v.  Woodworthy 
155  id.  233;  Eadie  v.  Slimmony  26  K  Y.  9;  Barry  v.  Equi- 
table Life  Ass.  Soc.  59  id.  587;  Adams  v.  Irving  Nat  Banky 
116  id.  606;  DimmiU  v.  BohUnSy  74  Tex.  441;  First  Nat. 
Bank  v.  Bryany  62  Iowa,  42;  Baldwin  v.  Hutchisorvy  35 
N.  E.  Rep.  711;  Beynolds  v.  Copelandy  71  id.  422. 

For  the  respondent  there  was  a  brief  by  Charles  Noble 
Gregoryy  attorney,  and  Z.  P.  Conover  and  S.  S.  Gregoryy 
of  counsel,  and  a  supplemental  brief  by  S.  S.  Gregoryy  of 
counsel ;  and  the  cause  was  argued  orally  by  diaries  Noble 
Gregory.  They  contended,  inter  aliay  that  failure  to  return 
the  consideration  of  a  contract  bars  the  defense  of  fraud, 
mistake,  or  duress.  Cooley,  Torts,  506;  2  Parsons,  Cont. 
*679-80,  and  note  A;  Grymes  v.  SanderSy  93  U.  S.  55; 
Schiffer  v.  DietZy  83  N.  Y.  300;  Parsons  v.  McEvrdeyy  57 
N.  W.  Rep.  1134;  Blake  v.  Nelsouy  29  La.  Ann.  245;  Bry- 
ant's Justice,  §  986  and  cases  cited;    Grant  v.  ZaWy  29 
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Wis.  99;  WiUiams  v.  Ketchum,  21  id.  432;  Potter  v.  Tag- 
gaH,  54  id.  395;  Van  TroU  v.  Wiese,  36  id.  439;  O'Dell  v. 
JBumhamy  61  id.  562 ;  Reynolds  v.  Gopeman^  71  Ind.  422 ; 
Baldwin  *o.  Hutchiaon^  36  N.  E.  Rep.  711;  Higliam'  v» 
Harris,  108  Ind.  246;  Burnhum  v.  Mitchell^  34  Wis.  117. 
The  evidence  makes  no  case  of  duress  in  law.  Lefebvre  v. 
Buiruity  51  Wis.  326 ;  Metropolitan  Life  Ins.  Co.  v.  Meeker, 
85  N.  Y.  614;  Horton  v.  Bloedorn^  37  Neb.  666;  Youngs 
V.  Simm,  41  111.  App.  28;  Ford  v.  Cratty,  52  111.  313;  Heaps 
V.  Btmhamy  95  id.  583 ;  Knapp  v.  Hyde,  60  Barb.  80 ;  Sey- 
mour V.  Prescotty  69  Me.  3T6;  Compton  v.  Bunker  Hill 
Bank,  96  111.  301;  Buchanan  v.  Sahlein^  9  Mo.  App.  552; 
Higgins  v.  Brant,  78  Me.  473 ;  Town  Council  v.  Burnett,  34 
Ala.  400;  Thorn  v,  PinkJiam,  84  Me.  101 ;  HUborn  v.  Buck- 
nam,  78  id.  482;  Harmon  v.  Harmon,  61  id.  227;  Mundy 
V,  Whittemore,  15  Neb.  647 ;  Cass  Co.  Bank  v.  Brickiier,  34 
ill.  516;  Weber  v.  BarreU,  125  N.  Y.  18,  25;  Keckley  v. 
Union  Bank,  79  Va.  458 ;  Schtoartz  v,  Schwartz,  29  111. 
App.  516;  Feller  v.  Green,  26  Mich.  70;  Taylor  v.  CoUrell, 
16  111.  93.  In  order  to  make  the  defense  of  compounding 
a  felony  available,  the  probable  commission  of  a  felony,  or 
the  commencement  of  a  criminal  prosecution  therefor,  must 
be  both  pleaded  and  proved,  neither  of  which  was  done  in 
this  case.  Fberstein  v.  Willets,  134  111.  106;  1  Wharton, 
Contracts,  sec.  483 ;  Swope  v.  Jefferson  F.  Lis.  Co.  93  Pa. 
St.  253;  Catlin  v.  Henton,  9  Wis.  476;  Steuben  Co.  Bank 
V.  Mathewson,  5  Hill,  249 ;  Schultz  v.  Catlin,  78  Wis.  611 ; 
Deere  db  Go.  v.  Wolff,  65  Iowa,  32 ;  Cheltenham  Fire-Brick 
Co.  V.  Cook,  44  Mo.  29 ;    Wallace  v.  Hardacre,  1  Campb.  45. 

Cassoday,  J.  The  execution  of  the  note  in  suit  having 
been  admitted,  the  plaintiff  offered  no  evidence.  On  the 
part  of  the  defendant  the  evidence,  in  effect,  tends  to  prove: 
That  on  and  for  some  time  prior  to  November  1,  1892,  the 
plaintiff  held  two  promissory  notes  which  it  had  received 
Vol.  88-18 
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from  the  defendant's  husband,  Moses  Kusworm,  each  of 
which  was  signed,  "  M.  Kusworm,"  otie  being  for  $4,100 
and  the  other  being  for  $800,  making  an  aggregate  in- 
debtedness of  $4,900,  for  money  loaned  by  the  plaintiflf  to 
him ;  and  that  the  same  were  secured  by  four,  five,  or  six 
other  notes,  purporting  to  be  executed  by  other  parties,  ag- 
gregating in  amount  seven  or  eight  thousand  dollars,  as 
collateral  security  for  the  payment  of  such  indebtedness  of  , 
$4,900.  That  in  the  forenoon  of  November  1, 1892,  one 
Gebhart,  agent  for  the  plaintiflf,  having  both  of  said  notes, 
and  also  said  notes  so  held  as  collateral,  in  his  possession, 
called  on  the  defendant  and  requested  to  see  her  husband. 
That  she  told  him  her  husband  was  very  sick.  That  he 
said  it  made  no  matter,  that  he  must  see  him,  that  her  hus- 
band had  borrowed  $4,900  from  the  plaintiflf  bank,  and  that 
he  had  come  there  to  either  get  the  money  or  security. 
That  she  then  obtained  permission  from  the  nurse  for  Geb- 
hart to  see  Mr.  Kusworm.  That  Gebhart  then  had  an  in- 
terview with  Mr.  Kusworm  in  his  room  alone,  neither  she 
nor  the  nurse  being  present;  that,  finally,  Mr.  Kusworm 
called  the  defendant,  and  she  went  into  his  room.  That 
Mr.  Kusworm  then  told  her  to  put  on  her  coat  and  hat,  and 
go  with  Mr.  Gebhart  to  Mr.  Stone's  house,  and  secure  Geb- 
hart for  $4,900  on  the  mortgage  of  $12,000  in  which  the 
defendant  had  an  equity  of  $6,000,  the  other  $6,000  of 
which  belonged  to  Stone,  a  cousin  of  Mr.  Kusworm.  That 
Gebhart  then  told  her  that  he  had  notes  with  him  for 
$4,900  which  her  husband  had  forged ;  that  he  would  have 
the  Pinkerton  detectives  take  her  husband  back  to  Ohio  and 
put  him  in  the  hospital  until  he  was  able  to  go  to  jail,  and 
would  then  put  him  in  prison.  That  she  protested,  on  ac- 
count of  her  husband's  dying  condition,  and  that  it  would 
rob  her  home  and  her  two  little  children  of  a  father.  That 
she  almost  fainted.  That  Gebhart  then  said,  "  No  matter ; " 
that  he  had  come  as  agent  of  the  bank,  and  must  fulfill  his 
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duty;  that  he  must  either  take  Mr.  Kusworm  back  to  Ohio 
or  she  must  take  up  these  notes  which  Mr.  Kusworm  had 
forged.  That  thereupon  she  and  Gebhart  took  a  cab  and 
drove  to  the  oflSce  of  the  plaintiffs  attorney,  and  that  the 
attorney  then  got  into  the  cab  and  they  all  drove  to  the 
house  of  Stone.  That  Stone  was  not  at  home,  and  so  she 
left  a  note,  requesting  him  to  call  at  the  attorney's  office 
at  three  o'clock  that  afternoon.  That  she  then  returned  to 
her  home  and  found  her  husband  under  the  effects  of  a 
sleeping  powder,  but  she  was  cautioned  by  the  nurse  not  to 
speak  to  him  for  fear  that  he  might  die  from  the  effects. 
That  the  defendant  was  in  a  very  delicate  condition  and 
weak  at  the  time,  having  been  in  the  family  way  for  more 
than  three  months,  but  that  she  managed  to  get  back  to 
the  attorney's  office  at  the  time  appointed.  That  she  found 
Gebhart  and  his  attorney  there,  but  Stone  did  not  arrive  until 
some  minutes  afterwards.  That  Gebhart  at  once  repeated 
his  threats.  That  when  Stone  came  she  introduced  Gebhart 
to  him  as  the  man  who  claimed  that  her  husband  had  forged 
notes  to  the  amount  of  $4,900,  and  that  he  had  come  there  to 
secure  the  debt  Mr.  Kusworm  was  liable  for,  or  take  him 
back  to  Ohio.  That  she  said  that,  in  order  to  prevent  her 
husband  from  being  taken  back  to  Ohio  and  prosecuted, 
she  was  willing  to  turn  over  her  equity  in  the  mortgage 
mentioned  to  secure  the  plaintiff.  Stone  stepped  out  and 
got  the  mortgage,  and  returned  with  it  in  a  few  minutes, 
and  thereupon  Gebhart  and  his  attorney  took  the  matter 
under  advisement,  with  an  agreement  that  she  and  Stbne, 
respectively,  would  meet  them  at  the  same  office  the  next 
morning  at  11  o'clock.  That  she  was  compelled  to  wait 
in  the  rain  for  a  long  time  for  the  cable  cars.  That  she 
got  home  about  8  o'clock  in  the  evening.  That  she  found 
her  children  waiting,  and  her  husband  scarcely  able  to 
open  his  eyes.  That  she  retired  without  eating  anything, 
and  spent  a  sleepless  night.     That,  upon  returning  to  the 
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attorney's  oflBce  the  next  morning,  she  found  Gebhart  and 
Stone  there.  That  Gebhart  refused  to  accept  the  security 
she  had  offered,  for  the  reason  that  Stone's  part  of  the 
mortgage  was  prior  to  hers.  That  Gebhart  finally  offered 
to  accept  the  security  if  Stone  would  agree  in  writing  to 
prorate  with  the  plaintiff  in  the  mortgage.  That  Stone 
at  first  refused.  That  Gebhart  then  repeated  his  threats, 
and  the  defendant  cried  and  begged  of  Stone  to  consent 
and  thus  save  her  husband,  and  that  he  would  lose  noth- 
ing by  it;  and  thereupon  Stone  consented  and  signed  the 
agreement,  and  the  defendant  signed  the  note  in  suit.  That 
Gebhart  then  handed  an  envelope  to  Stone,  supposed  to 
contain  the  note  of  $800  and  the  note  of  $4,100,  each 
signed  "  M.  Kusworm,"  and  also  the  notes  to  the  aggre- 
gate amount  of  seven  or  eight  thousand  dollars  held  by 
the  plaintiff  as  collateral  thereto,  and  that  Stone  thereupon, 
and  in  the  presence  of  Gebhart,  handed  the  envelope  with 
the  notes  therein  to  the  defendant  with  direction  to  give 
them  to  her  husband.  That  the  defendant  took  the  en- 
velope with  the  notes  therein  from  Stone,  and  delivered 
them  to  her  husband  as  so  directed.  That  she  did  not  ex- 
amine the  notes  in  the  oflBce,  and  never  saw  them  there- 
after, and  had  no  knowledge  as  to  where  they  were.  That 
she  had  no  conversation  with  Stone,  and  did  not  see  him 
on  either  of  the  days  mentioned  except  in  the  presence  of 
Gebhart  and  his  attorney.  That  Stone  did  not  see  Mr. 
Kusworm  on  either  of  those  days,  and  had  not  seen  him 
for  several  weeks  before,  and  did  not  see  him  for  several 
weeks  afterwards.  That  the  only  connection  Stone  had 
with  the  matter  was  by  reason  of  his  owning  a  part  of  the 
mortgage  as  mentioned.  That  the  defendant  did  not  know 
what  her  husband  had  done  with  the  notes.  That  he  died 
December  5,  1892,  and  she  was  the  executrix  of  his  will. 
That  she  had  looked  over  her  husband's  papers,  but  had 
never  found  the  notes. 
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The  defendant  positively  swears  that  she  never  signed 
the  $800  note  nor  the  $4,100  note,  and  that  she  never  au- 
thorized her  husband  to  sign  either  of  those  notes  or  any 
notes;  but,  on  her  cross-examination,  a  power  of  attorney 
was  presented,  bearing  date  September  18, 1891,  and  which 
she  admits  to  have  been  signed  by  her,  authorizing  her 
husband  to  sign  and  indorse  notes;  and  it  is  contended  on 
the  part  of  the  plaintiff  that  Mr.  Kusworm  signed  the  $800 
note  and  the  $4,100  note,  respectively,  "M.  Kusworm," 
meaning  thereby  the  defendant,  Mollie  Kusworm^  instead 
of  Moses  Kusworm.  Whatever  may  be  the  fact  in  that 
regard,  yet  the  evidence  in  the  record  is  very  strongly 
against  any  such  contentions.  There  is  no  evidence  that 
either  of  those  notes  was  signed  by  an  agent  instead  of  the 
principal.  There  is  no  evidence  that  Gebhart  at  any  time 
during  any  of  the  several  interviews  mentioned  claimed  or 
pretended  that  the  defendant  was  the  maker  of  either  of 
those  notes,  nor  that  the  defendant  was,  at  any  time  before 
the  making  of  the  note  in  suit,  in  any  way  indebted  to  the 
plaintiff,  nor  that  he  was  there  seeking  security  for  any  in- 
debtedness of  the  defendant.  Since  the  verdict  was  directed 
for  the  plaintiff,  we  must,  for  the  purposes  of  this  appeal, 
assume  that  the  $800  note  and  the  $4,100  note  were  each 
signed  "M.  Kusworm*'  by  Moses  Kusworm,  as  and  for  his 
own  signature,  and  not  as  and  for  the  signature  of  his  wife. 

There  is  no  evidence  that  Mr.  Kusworm  actually  forged 
any  note,  but  simply  that  Gebhart  charged  him  with  hav- 
ing forged  the  notes,  as  mentioned.  It  is  true  that  the 
defendant  testified  to  the  effect  that  Gebhart  claimed  that 
he  had  forged  notes  in  the  amount  of  $4,900;  but,  from 
the  whole  evidence,  it  is  very  apparent  that  the  real  charge 
made  by  Gebhart  was  to  the  effect  that  Mr.  Kusworm  had 
forged  sundry  names  to  the  four,  five,  or  six  notes,  aggre- 
gating seven  or  eight  thousand  dollars,  which  the  plaintiff 
held  as  collateral  security  for  his  indebtedness  to  the  plaint- 
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iff  bank,  as  mentioned.  Upon  such  evidence  the  trial  court 
directed  a  verdict  in  favor  of  the  plaintiff  and  against  the* 
defendant.  The  correctness  of  such  ruling  is  the  only  ques- 
tion here  for  review. 

Manifestly  the  defendant  cannot  avoid  paying  the  note 
upon  the  mere  ground  that  it  was  given  to  compound  a 
felony-  CaUin  v,  Heixion^  9  Wis.  476;  Schultz  v.  Catlin, 
78  Wis.  611.  The  only  defense  available,  if  any,  would 
seem  to  be  that  the  defendant  was  prevailed  upon  to  give 
the  note  in  suit  by  duress.  As  a  general  rule  the  defense 
of  duress  is  not  available  in  an  action  upon  a  note  given  to 
prevent  the  criminal  prosecution  of  another  person.  To  this 
rule  there  are  certain  well-established  exceptions.  Among 
other  exceptions,  a  wife  may  avoid  her  contract,  otherwise 
valid,  by  reason  of  a  threatened  criminal  prosecution  of  her 
husband,  and  conversely;  and  so  a  father  may  avoid  his 
contract  by  reason  of  a  threatened  criminal  prosecution  of 
his  son,  and  conversely.  Thus  in  Bayley  v.  Williams^  i 
Giff.  638,  affirmed  Williams  v.  Bayley,  L.  R  1  H.  L.  200,  a 
son  forged  his  father's  name,  as  indorser,  upon  certain 
promissory  notes,  and  obtained  money  thereon  from  his 
bankers.  The  fact  of  the  forgeries  having  oeen  discovered, 
which  the  son  did  not  deny,  the  bankers,  without  any  di- 
rect threat  of  any  prosecution,  insisted  upon  a  settlement, 
to  which  the  father  was  to  be  a  party.  The  father  con- 
sented, and  agreed  in  writing  to  make  an  equitable  mort- 
gage of  his  property  to  secure  his  son's  indebtedness;  and 
it  was  held  that  the  father  was  not  a  free  and  voluntary 
agent  in  the  making  of  such  agreement,  and  hence  that  the 
same  was  invalid.  The  threatening  language  to  the  father 
in  that  case  was:  ^'  If  the  bills  are  yours,  we  are  all  right. 
If  they  are  not,  we  have  only  one  course  to  pursue;  we 
cannot  be  parties  to  compounding  a  felony.  It  is  a  serious 
matter.  It  is  a  case  of  transportation  for  life."  This  is  ex- 
ceedingly mild  when  compared  with  the  language  addressed 
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to  Mrs,  Kusworm^  and  yet,  in  the  opinion  of  Lord  Westbuey 
in  that  case,  it  is  said :  "  I  regard  this  as  a  transaction  which 
must  necessarily,  for  purposes  of  public  utility,  be  stamped 
with  invalidity,  because  it  is  one  which  undoubtedly,  in 
the  first  place,  is  a  departure  from  what  ought  to  be  the 
principles  of  fair  dealing  between  man  and  man ;  and  it  is 
also  one  which,  if  such  transactions  existed  to  any  consider- 
able extent,  would  be  found  productive  of  great  injury  and 
mischief  to  the  community."  The  same  principle  has  fre- 
quently been  applied  in  avoiding  contracts  made  to  prevent 
the  criminal  prosecution  of  a  parent  or  child,  a  husband  or 
a  wife,  not  only  in  England,  but  in  this  country.  Whitmore 
V,  Farley,  43  Law  T.  (IST.  S.),  192,  aflBrmed  45  Law  T.  (N.  S.), 
99;  S.e€ar  v.  Cohen,  id.  589;  McClatchie  v.  Ilaslam^  63  Law 
T.  (N.  S.),  376;  Harris  v,  Carmody,  131  Mass.  51;  Fol^y  v. 
Greene,  14  R.  I.  618;  Cqfman  v.  Lookout  Bank,  5  Lea,  232; 
First  Nat  Bank  v.  Bryan,  62  Iowa,  42;  Southern  Exp.  Co, 
V.  Duffey,  48  6a.  358;  Nat.  Bank  v.  Kirk,  90  Pa.  St.  49; 
Jordan  v.  Elliott,  12  Wkly.  Notes  Cas.  56 ;  Sharon  v.  Gager, 
46  Conn.  189;  McMahon  v.  Smith,  47  Conn.  221;  Ceni/ral 
Bank  v.  Copeland,  18  Md.  305;  Tapley  v.  Tapley,  10  Minn. 
448;  Meech  v.  Zee,  82  Mich.  274;  Eadie  v.  Slimmon,  26 
N.  Y.  9 ;  Oshorn  v.  Rohhins,  36  N.  Y.  365 ;  Adams  v.  Irvvng 
Nat.  Bank,  116  K  Y.  606;  Schultz  v.  Cidbertson,  46  Wis. 
313;  S.  C  49  Wis.  122;  Schultz  v.  Catlin,  78  Wis.  611. 
Upon  these  adjudications  and  the  evidence  before  us,  it  is 
very  clear  that  the  note  upon  which  this  action  is  brought 
was  obtained  from  defendant  by  duress,  and  is  for  that  rea- 
son void. 

It  is  contended,  however,  that  duress  is  a  species  of  fraud, 
and  that  the  defendant  cannot  rescind  the  contract  for  du- 
ress without  first  restoring  to  the  plaintiff  the  benefits 
secured  by  making  the  contract.  It  is  undoubtedly  true 
that,  if  a  party  invokes  the  aid  of  equity  to  set  aside  a  con- 
tract by  virtue  of  which  he  has  received  a  benefit,  he  will 
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be  required  to  restore  such  benefit  as  a  condition  of  obtain- 
ing such  relief.  This  is  upon  the  familiar  principle  of  es- 
toppel in  pais.  Thus,  where  a  party  aflSrms  a  contract  in 
part,  he  is  thereby  estopped  from  disaflBrrning  it  as  to  the 
residue.  "  It  is  a  doctrine,''  said  Nelson,  J.,  "  when  prop- 
erly understood  and  applied,  that  concludes  the  truth  in 
order  to  prevent  fraud  and  falsehood,  and  imposes  silence 
on  a  party  only  when  in  conscience  and  honesty  he  should 
not  be  allowed  to  speak."  Van  Bensselaer  v.  Kearney^ 
11  How.  326.  "  In  short  and  in  popular  language,"  said 
WiLDK,  B.,  "a  man  is  not  permitted  to  charge  the  conse- 
quences of  his  own  fault  on  others,  and  complain  of  that 
which  he  has  himself  brought  about."  Swan  v.  North 
British  Australasian  Co,  7  Hurl.  &  N.  633.  "  The  doctrine 
of  estoppel iTi^ai*  always  presupposes  error  on  one  side  and 
fault  or  fraud  upon  the  other,  and  some  defect  of  which  it 
would  be  inequitable  for  the  party  against  whom  the  doc- 
trine is  asserted  to  take  advantage."  Morgan  v.  Railroad 
Co.  96  U.  S.  716. 

The  question  recurs  whether,  upon  the  principles  stated, 
the  defendant  has  done  anything  to  estop  her  from  defend- 
ing against  the  note  in  suit.  She  is  not  here  invoking  the  aid 
of  a  court  of  equity.  She  is  simply  resisting  the  enforce- 
ment of  an  executory  contract  on  the  ground  that  her 
signature  to  the  same  was  procured  by  duress.  As  indi- 
cated, h^r  defense,  as  appears  from  the  record,  is  complete, 
unless  her  conduct  has  been  such  as  to  render  it  inequi- 
table for  her  to  make  it.  It  certainly  cannot  be  said  as  a 
matter  of  law,  upon  the  record  before  us,  that  the  defend- 
ant received  any  pecuniary  benefit  or  consideration  for 
signing  the  note  in  suit,  or  that  she  was  in  any  way  liable 
upon  or  on  account  of  any  of  the  notes  surrendered  by  the 
plaintiff  at  the  time  she  signed  that  note.  If  the  evidence 
before  us  is  true,  then  she  signed  that  note  for  the  sole  pur- 
pose of  saving  her  sick  husband  from  arrest,  prosecution, 
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and  imprisonment.  The  envelope,  containing  the  notes  of 
$800,  and  $4,100,  each  signed  "  M.  Kusworm,"  and  the  col- 
laterals thereto,  was  not  delivered  by  Gebhart  to  the  de- 
fendant, but  to  Stone.  Stone  thereupon,  in  the  presence 
of  Gebhart,  handed  the  same  to  the  defendant,  with  the 
direction  that  she  deliver  the  same  to  her  husband.  In 
pursuance  of  such  direction,  she  did  deliver  the  same  to 
her  husband.  If  the  evidence  in  the  record  is  true,  then 
that  is  all  she  ever  saw  of,  or  had  to  do  with,  that  envelope 
or  any  of  the  notes  thus  contained  therein.  There  is  no 
evidence  in  the  record  that  the  defendant  exacted,  as  a 
condition  of  her  signing  the  note  in  suit,  that  Gebhart  should 
surrender  to  her  any  of  the  riotes  so  contained  in  that  en- 
velope, or  that  there  was  any  agreement  or  understanding 
to  that  effect.  Stone  was  a  cousin  of  Mr.  Kusworm,  and 
apparently  his  friend ;  but  there  is  no  evidence  that  he  was 
his  agent,  or  had  any  authority  to  act  for  him,  much  less 
that  he  acted  as  the  agent  of  the  defendant.  What  he  did 
in  the  matter  was  purely  voluntary  on  his  part,  and  as  the 
result  of  his  owning  a  mortgage  with  the  defendant,  as 
mentioned.  Upon  the  evidence  before  us,  the  legal  effect 
of  the  transaction  seems  to  be  no  different  than  it  would 
have  been  had  Mr.  Kusworm  been  present  and  Gebhart 
had  delivered  the  envelope  with  the  notes  therein  directly 
to  him.  Suppose  such  had  been  the  facts,  and  Mr.  Kus- 
worm had  immediately,  in  the  presence  of  Gebhart,  thrown 
the  notes  contained  in  the  envelope  into  the  fire  and 
burned  them  up,  would  the  defendant  thereby  have  been 
estopped  from  making  the  defense  of  duress?  In  some  of 
the  cases  cited  the  wife  signed  the  contract  by  the  duress 
of  her  husband ;  nevertheless,  it  was  held  that  her  defense 
of  duress  was  available. 

There  can  be  no  such  thing  as  estoppel  in  pais,  except  by 
reason  of  something  said  or  done  by  the  person  estopped ; 
certainly  not  by  the  independent  act  of  another  person. 
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even  though  such  other  be  her  husband.  The  mere  fact 
that  the  defendant  delivered  tho  package  to  her  husband, 
as  directed  in  the  presence  of  and  acquiesced  in  by  the 
plaintiff's  agent,  does  not  make  it  inequitable  for  her  to 
resist  the  enforcement  of  an  executory  contract  which  she 
signed  only  by  reason  of  the  plaintiff's  duress.  It  is  a  well- 
recognized  principle  of  law  that,  where  a  loss  must  be  borne 
by  one  of  two  innocent  persons,  it  shall  be  borne  by  him 
who  occasioned  it.  Karow  v.  Continental  Ins,  Co.  57  Wis. 
61,  and  cases  there  cited.  If  the  two  parties  were  equally 
innocent,  yet  if  the  notes  contained  in  the  envelope  were 
destroyed  by  Mr.  Kusworm  without  the  privity  of  his  wife, 
then  it  was  in  consequence  of  Stone's  direction,  with  Geb- 
hart's  consent,  that  they  should  be  delivered  to  him^  and 
not  that  the  defendant  was  the  mere  instrument  of  making 
such  delivery.  But  the  parties  were  not  equally  innocent. 
On  the  contrary,  as  appears  from  the  evidence,  the  defend- 
ant was  the  victim  of  very  cruel  duress  on  the  part  of  the 
plaintiff. 

There  seems  to  be  a  dearth  of  authorities  upon  the  pre- 
cise question  here  presented.  In  some  of  the  numerous 
cases  cited,  and  especiallj'^  those  in  equity,  restoration  was 
made  or  tendered  or  made  a  condition  of  the  judgment, 
while  in  others  the  question  is  not  mentioned.  In  Jordan 
V.  Elliott^  12  Wkly.  Notes  Cas.  66,  the  victim  of  the  duress 
was  induced  to  sign  a  receipt  acknowledging  the  surrender 
of  her  son's  note  and  a  policy  of  insurance  on  his  life  held 
by  Jordan  as  collateral  thereto,  which  he  assigned  to  the 
defendant.  Jordan  burned  the  note  in  the  presence  of  the 
defendant,  but  left  the  policy  and  the  assignment  thereof 
at  her  house.  Of  course,  there  could  be  no  restoration  of 
the  note,  and  it  does  not  appear  that  the  policy  was  re- 
stored; but  the  supreme  court  of  Pennsylvania  alBrmed 
the  judgment  in  favor  of  the  mother.  There  are  numerous 
cases  where  duress  or  fraud  has  been  made  available  as  a 


Digitized  by 


Google 


W©.]  JANUAEY  TERM,  1894  208 

The  City  National  Bank  of  Dayton,  Ohio,  Ta  Kusworm. 

defense  or  the  ground  of  recovering  back  money  paid  or 
setting  aside  contracts  executed,  without  restoration.   JFoss 
V.  Eildreth^  10  Allen,  76;  Manning  v.  AVbee^  11  Allen,  520; 
Kmt  V.  Bomstein^  12  Allen,  342;  Chandler  v.  Simmons^  97 
Mass.  508;   BrewHer  v.  Burnett,  125  Mass.  68;   Morse  v. 
Woodworthj  155  Mass.  233 ;  Higham  v.  Uarrin,  108  Ind.  246 ; 
Baldwin  v.  Hutchison  (Ind.  App.),  35  N.  E.  Eep.  711 ;  Di7n- 
miU  V.  Bobbins,  74  Tex.  441 ;  Brown,  v.  Feck,  2  Wis.  261.    In 
some  of  these  cases  there  was  a  failure  to  return  a  release 
of  a  claim,  or  a  discharge  of  a  former  suit;  in  some,  a 
failure  to  return  a  note  and  worthless  securities;  in  some,  a 
failure  to  return  counterfeit  bills;  in  some,  a  failure  to  re- 
store money  paid  to  a  minor  and  by  him  wasted ;  in  some, 
a  failure  to  restore  money  or  property  paid  or  delivered  to 
some  person  other  than  the  victim  of  the  duress  or  fraud. 
The  rule  seems  to  be  stated  fairly  well  by  the  late  Mr.  Jus- 
tice Mitchell,  of  Indiana,  in  one  of  the  cases  cited,  as  fol- 
lows: "If  the  results  of  a  contract  or  settlement  by  which 
a  party  is  sought  to  be  estopped,  or  which  is  set  up  to  pre- 
vent the  assertion  of  a  right,  are  such  as  to  be  (j/*  no  benefit 
to  one,  or  no  detriment  to  the  other,  contracting  party,  that 
is,  if  nothing  of  value  was  parted  with  on  the  one  hand  or 
received  on  the  other,  the  contract  may  be  disaffirmed  with- 
out a  formal  restoration,  on  the  principle  that* the  law  does 
not  require  an  idle  ceremony."   Higham  v.  Harris,  108  Ind. 
246,  254.    Here  the  defendant  received  for  herself  no  pe- 
cuniary benefit  or  thing  of  value.     Should  it  be  made  to 
appear  upon  a  trial  that  the  defendant,  as  executrix  of  her 
husband's  estate,  actually  received  the  notes  contained  in 
the  package,  or  otherwise  became  a  party  to  the  destruc- 
tion or  conversion  of  them,  a  different  question  would  be 
presented. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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WiNSLow,  J.  The  importance  of  the  principle  involved 
in  this  case  pronapts  me  to  state  briefly  the  reasons  why  I 
cannot  concur  in  the  conclusions  of  the  majoritj'^  of  the 
court.  The  evidence  in  the  case  is  entirely  insufficient  to 
show  that  the  note  in  suit  was  given  to  compound  a  felony. 
The  only  defense  which  the  evidence  tends  to  prove  is  that 
the  note  was  given  by  the  defendant  under  duress  of 
threats  of  imprisonment  of  her  husband.  That  an  execu- 
tory contract  may  be  avoided  or  rescinded  which  has  been 
made  under  the  influence  of  such  duress  as  the  evidence 
here  tends  to  prove  is  quite  well  established,  and  I  shall 
spend  no  time  on  that  question.  The  avoidance  or  rescis- 
sion in  such  a  case  stands  on  the  same  ground  as  avoidance 
or  rescission  of  a  contract  induced  by  fraud.  Duress  is,  in 
fact,  a  species  of  fraud.  Cooley,  Torts  (2d  ed.),  592;  Bey- 
nolda  V.  Copeland,  71  Ind.  422;  6  Wait,  Act.  &  Def.  p.  663, 
§  12.  Logically  and  necessarily,  the  same  conditions  will 
be  imposed  in  a  case  of  duress  as  in  a  case  of  the  more 
common  kinds  of  fraud.  One  of  these  conditions  univers- 
ally insisted  upon  is  that  the  defrauded  party  must  return 
or  offer  to  return  the  consideration,  if  any  has  been  re- 
ceived, or  its  equivalent  in  case  return  of  the  specific  con- 
sideration be  impossible.  Citation  of  authorities  on  this 
proposition  s6ems  unnecessary,  and  I  content  myself  with 
one  case  in  this  court,  where  the  rule  is  well  stated,  with 
authorities.  Van  Trott  v.  Wiese^  36  Wis.  439-448.  I  know 
of  no  exception  to  this  rule,  at  least  as  applicable  to  per- 
sons of  full  age  and  mental  competency.  It  is  true  that 
where  a  consideration  has  been  received  which  is  worthless 
or  represents  nothing  of  value,  its  return  will  not  be  re- 
quired, because  such  return  would  be  a  mere  idle  ceremony. 
This  is  not  an  exception  in  fact  to  the  rule,  but  rather  a 
demonstration  of  the  existence  of  the  rule  itself,  because  in 
such  cases  failure  to  return  the  consideration  is  always  ex- 
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cused  by  the  courts  on  the  very  ground  that  there  is  prac- 
tically nothing  to  be  returned,  thus  emphasizing  the  general 
rule.  Witji  deference,  I  say  that  most  of  the  cases  relied 
upon  in  the  majority  opinion  as  justifying  the  decision  in 
this  case  are  cases  where  the  return  of  the  consideration 
was  excused  because  it  was  absolutely  worthless. 

In  JFoss  V.  Hildrethj  10  Allen,  76,  the  party  who  was 
seeking  to  avoid  a  contract  induced  by  fraud  and  duress 
did  not  return  a  discharge  of  a  groundless  action  pending 
against  him,  and  the  court  says  that  such  return  was  not 
necessary,  because  "  the  discharge  is  not  property  of  any 
value  to  the  defendant,  nor  is  it  of  any  use  to  the  plaint- 
iff." It  appeared  in  that  case,  also,  that  the  plaintiff  made 
the  voidable  contract  while  intoxicated,  and  the  court  re- 
marks that,  where  a  person  non  compos  makes  a  deed  and 
receives  a  valuable  consideration  for  it,  be  may  avoid 
it  without  first  returning  the  consideration.  Manning 
V.  Alheey  11  Allen,  520,  was  an  action  of  replevin  for  a 
quantity  of  clothing  which  Manning  had  been  induced 
to  trade  to  one  French  in  exchange  for  French's  prom- 
issory note,  with  certain  bonds  as  collateral.  The  bonds 
were  represented  as  very  valuable,  but  were  in  fact  worth- 
less. Albee  afterwards  took  possession  of  the  clothing, 
claiming  to  have  bought  it  of  French,  and  French  dis- 
appeared. Manning  then  ascertained  that  the  bonds  were 
worthless,  and  brought  replevin  for  the  goods  against 
Albee,  French  not  being  found.  The  objection  was  made 
that  the  action  could  not  be  maintained  without  sur- 
render of  the  note  and  bonds,  but  the  court  holds  that 
to  be  unnecessary,  because  it  appeared  that  French  could 
not  be  found,  so  that  the  tender  to  him  was  impossible, 
and  the  defendant  was  in  no  event  entitled  to  them.  In 
Kent  V.  Bomsteinj  12  Allen,  342,  the  return  of  a  counter- 
feit bill  was  held  unnecessarj^  because  it  was  entirely 
worthless.    In  Chandler  v.  SimmonSj  97  Mass.  508,  it  was 
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held  nnnecessary  for  a  minor,  in  avoiding  his  deed  made 
during  infancy,  to  return  such  part  of  the  consideration  as 
he  has  wasted  or  spent  during  minority^  but  the  decision  is 
placed  upon  the  express  ground  that  the  consideration  had 
been  spent  during  minority,  and  the  principle  is  recognized 
that,  if  he  retained  the  consideration  after  becoming  of 
age,  he  would  aflBrm  the  contract.  In  Brewster  v.  Burnett, 
125  Mass.  68,  the  return  of  counterfeit  bonds  was  not  re- 
quired, because  they  were  entirely  worthless.  In  Morse  v. 
Woodwort/ij  155  Mass.  233,  the  plaintiflf  was  not  required 
to  return  a  release  given  by  defendant,  because  it  was  not 
property  and  after  rescission  it  became  of  no  effect.  In 
Higham  v.  Harris^  108  Ind.  246, it  is  held  that,  "if  nothing 
of  value  was  parted  with  on  the  one  hand  or  received  on 
the  other,  the  contract  may  be  disafHrmed  without  a  formal 
restoration,  on  the  principle  that  the  law  does  not  require 
an  idle  ceremony."  In  Baldwin  v.  Hutchison^  (Ind.  App.)  35 
N.  E.  Eep.  711,  the  return  of  an  agreement  not  to  prosecute 
the  plaintiflf  was  held  unnecessary,  because  it  was  ^*' wholly 
"oaluelessy  The  case  of  Dimwitt  v.  Robhins^  74  Tex.  441, 
was  a  case  where  Dimmitt  was  attacked  by  armed  robbers, 
who  demanded  a  ransom.  Bobbins,  who  was  present,  pre- 
tended to  give  the  robbers  $2,500  in  an  envelope  for  Dira- 
mitt's  release,  and  afterwards  sued  Dimmitt  for  the  $2,500 
as  for  money  loaned.  A  judgment  in  favor  of  Bobbins  was 
reversed,  because  the  evidence  did  not  show  that  the  en- 
velope contained  $2,500,  and  further,  because  the  evidence 
showed  that  Bobbins  was  a  confederate  of  the  robbers, 
which  fact  rendered  void  any  contract  such  as  claimed  by 
Bobbins.  In  Brown  v.  Peck,  2  Wis.  261,  Brown  was  ex- 
cused from  returning  the  $100  which  it  was  claimed  he  had 
received,  because  in  fact  he  never  received  it.  The  court 
says :  "  There  was  in  fact  no  valid,  legal  payment  made, 
nor  any  received."  The  money  was  left  in  the  hands  of 
one  Leland,  and  never  came  into  the  possession  of  Brown. 
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The  foregoing  cases  seem  to  be  relied  upon  in  the  opin- 
ion of  the  court  as-  justifying  in  some  way  the  proposition 
that  a  contract  may  be  rescinded  without  return  of  the 
consideration.  As  a  matter  of  fact,  it  is  apparent  that  not 
one  of  them  sustains  the  proposition  that,  where  anything 
of  value  has  been  received  under  a  contract,  rescission  can 
be  had  without  return  of  such  value,  except,  perhaps,  in 
the  case  of  a  minor  or  a  pei*son  non  compos  mentis.  The 
case  of  Jordan  v,  Elliott^  12  Wkly.  Notes  Cas.  56,  is  still 
more  unfortunate  as  an  authority.  It  is  said  in  the  major- 
ity opinion  that  in  that  case  a  policy  of  insurance,  and  the 
assignment  thereof,  were  left  at  defendant's  house,  and  that 
it  does  not  appear  that  the  policy  was  restored.  My  read- 
ing of  this  case  convinces  me  that  the  defendant  never 
received  anything.  It  is  true  she  signed  a  receipt  acknowl- 
edging that  she  had  received  her  son's  note  and  policy  of 
life  insurance  and  assignment  thereof,  but  the  opinion  of 
the  court  expressly  holds  that  this  receipt  was  obtained 
by  fraudulent  representations  as  to  its  contents,  and  that 
at  the  same  time  the  defendant  refused  "  to  receive  either 
the  note  or  the  policy ; "  and  in  another  place  they  are  re- 
ferred to  as  a  ^^valuUss  consideration,  which  she  (defend- 
ant) refused  to  accept."  How  this  case  supports  the  view 
of  the  majority  of  the  court  I  leave  for  others  to  say. 

In  the  present  case  there  is  absolutely  no  question  but 
that  Mrs,  Kusworm  received  from  the  bank,  in  consider- 
ation of  her  note  and  mortgage,  a  large  amount  of  negoti- 
able securities.  According  to  the  testimony  of  the  witness 
Stone  (which  is  uncontradicted),  Mr.  Gebhart  handed  to 
him  (Stone),  when  he  received  Mrs.  Kusworm^s  note,  two 
notes  of  $4,100  and  $800  respectively,  signed  "M.  Kus- 
worm," together  with  four  or  five  collateral  notes  signed 
by  other  persons  and  aggregating  seven  or  eight  thousand 
dollars,  which  were  collateral  to  the  M.  Kusworm  notes. 
All  of  these  notes  Mr.  Stone  immediately  passed  over  to 
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MvB.  Kusworm.  There  was  no  claim  or  proof  that  all  of 
the  notes  were  forged  or  worthless.  The  utmost  claim 
made  by  Gebhart  was,  according  to  Mrs.  Kusworm^s  own 
testimony,  "I  have  notes  here  for  $4,900,  which  your  hus- 
band has  forged."  Granting  this  to  be  true,  there  were 
still  notes  aggregating  seven  or  eight  thousand  dollars, 
which  were  genuine  and  valuable  securities,  which  passed 
into  Mrs,  Kxisworm^s  hands  as  a  consideration  for  the  notes 
which  she  now  seeks  to  avoid.  The  effect  of  the  decision 
of  the  court  is  that  she  may  avoid  her  own  contract  with- 
out accounting  for  or  returning  the  consideration  thereof, 
and  without  showing  it  to  be  worthless.  I  think  this  is 
contrary  to  all  the  law  on  the  subject.  It  is  said  that  she 
received  no  pecuniary  benefit  from  it,  because  she  turned 
all  the  notes  over  to  her  husband.  Still,  the  bank  parted 
with  it,  and,  according  to  the  rule  laid  down  by  Mr.  Justice 
Mitchell,  quoted  with  approval  in  the  majority  opinion,  in 
order  to  justify  rescission  without  restoration,  there  must 
have  been  "  nothing  of  value  parted  with  on  the  one  hand  or 
received  on  the  other^  But  there  was  value  received  by  Mrs. 
Kus^corm.  The  fact  that  she  turned  them  over  to  her  hus- 
band, according  to  Stone's  advice,  surely  cuts  no  figure. 
Stone  was  not  the  agent  of  the  bank  in  any  sense.  He  was 
simply  the  friend  of  Mrs,  Kusworm,  The  sum  and  sub- 
stance of  the  matter  is  that  she  voluntarily,  on  the  advice 
of  a  friend,  turned  the  notes  over  to  her  husband,  and  thus 
disabled  herself  from  returning  them.  Was  it  ever  held 
that  a  person,  by  voluntarily  destroying  a  consideration  re- 
ceived or  placing  it  in  the  hands  of  a  third  party,  could 
relieve  himself  from  the  necessity  of  returning  it  or  its 
value  in  case  of  rescission?  I  have  yet  to  see  the  case 
which  holds  such  a  doctrine.  There  seems  to  me  no  ele- 
ment of  estoppel  here  as  against  the  bank  resulting  from 
the  fact  that  Gebhart  heard  Stone  direct  Mrs,  Kusworm  to 
turn  over  the  notes  to  her  husband,  and  said  nothing.     The 
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notes  had  passed  entirely  beyond  the  bank's  control.  Gteb- 
hart  had  received  Mr9.  KuaworrrCa  note  and  mortgage  as 
full  and  complete  satisfaction  for  the  bank's  right  and  in- 
terest in  them.  She  could  do  as  she  pleased  with  them, 
and  the  bank  could  say  neither  yea  nor  nay.  There  was  no 
duty  then  resting  upon  Gebhart  to  speak,  and  consequently 
no  estoppel  from  his  failure  to  speak. 

The  net  result  seems  to  be,  from  the  conclusions  reached 
by  the  court,  that  the  plaintiff  loses,  without  possibility  of 
recovery,  the  notes  of  M.  Kusworm,  and  the  collaterals 
which  it  lawfully  held  thereto,  as  well  as  the  note  and 
mortgage  of  Mrs,  Kusworm.  Against  such  a  result  I  re- 
spectfully protest 

PiNNBT,  J.,  concurs  in  the  above  opinion  by  Winslow,  J. 

As  to  contracts  procured  by  threats  of  prosecution  of  a  relative,  see 
note  to  this  case  in  26  L.  R  A.  4a— Rep. 
Vol.88— U 
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August  Term,  18^4. 


Johnston  and  another,  Respondents,  vs.  King  and  othersy 

Appellants. 

AprU,  iJ—  October  f,  1894. 

Replevin:  Parties:  Sale  pending  euit 

Under  sec.  2801,  R.  SL,  an  action  of  replevin  may  be  continued  by  the 
original  plaintiff  although,  pending  the  action,  he  has  sold  the 
property. 

APPEAL  from  the  Circuit  Court  for  Waupaca  County. 

This  is  an  action  of  replevin  to  recover  possession  of  a 
printing-office  outfit.  It  appeared  by  the  plaintiffs'  evi- 
dence that  the  property  had  been  sold  to  one  F.  Cleary 
while  the  action  was  pending.  The  defendants  asked  leave 
to  amend  the  answer  so  as  to  set  out  *'  that,  as  it  now  ap- 
pears, the  plaintiffs  are  not  the  real  parties  in  interest  in 
the  action."  Leave  to  so  amend  was  denied.  The  defend- 
ants then  moved  for  a  nonsuit  on  two  grounds:  "First,  on 
the  ground  that  the  plaintiffs  are  not  the  parties  in  inter- 
est; second,  on  the  further  ground  that  there  has  been  a 
sale  of  this  property  since  the  action  was  commenced." 
This  motion  was  also  denied.  The  contention  in  this  court 
involved  the  correctness  of  this  ruling  only.  There  was  a 
verdict  and  judgment  for  the  plaintiffs,  from  which  the 
defendants  appeal 
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Charles  D.  Smithy  for  the  appellants,  contended,  inter  alia^ 
that  in  an  action  of  replevin  the  court  should  inquire  into 
the  title  and  possession  of  the  property  down  to  the  day  of 
trial.  Johnson  v.  Neale^  6  Allen,  229 ;  Cobbey,  Replevin, 
sec.  97;  Mitchell  v.  Roberts^  50  K  H.  486;  Riohardson  v. 
Reed,  4  Gray,  441;  Knajyp  v.  Smith,  27  N.  T.  277;  Marsh- 
all V.  Cunningham,  13  111.  20;  PhUhricJc  v.  Goodwin,  7 
Blackf.  18;  Hamilton  v.  Mitchell,  6  id.  131.  If  it  appears 
that  a  change  in  possession  or  ownership  has  taken  place 
during  the  pendency  of  the  suit,  defendant  is  entitled  to 
judgment.  See  oases  cited  in  brief  of  counsel  in  Wilde  v. 
Paschen,  67  Wis.  91 ;  also,  Ingraham  v.  Martin,  15  Me.  373 ; 
Whitmell  V.  WeUs,  24  Pick.  25 ;  Walpole  v.  Smith,  4  Blackf. 
306 ;  Davis  v.  Harding,  3  Allen,  303 ;  Dawson  v.  Wetherbee, 
2  id.  461 ;  Simpson  v.  McFarland,  18  Pick.  430 ;  Collins  v. 
JEvans,  15  id.  65;  AUen  v.  Darby,  1  Show.  99;  0^  Connor  v. 
Blake,  29  Cal.  313;  Wheeler  v.  Train,  4  Pick.  168;  McNeal 
V.  Leonard,  3  Allen,  268;  HvhlourCs  Case,  Skin.  65;  Parker 
V.  Mellor,  1  Ld.  Eaym.  217;  Presgrave  v.  Saunders,  2  id. 
984. 

T,  L.  Cleary,  for  the  respondents,  to  the  point  that  a 
transfer  of  title  did  not  abate  the  action,  cited  McGean  v. 
Metropolitm  E.  R.  Co.  133  N.  Y.  9;  N.  Y.  Civ.  Pro.  sec. 
766;  Pom.  Eq.  Jur.  sec&.  181,  231,  242;  Briggs  v.  Porter, 
1  N.  Y.  Supp.  669;  Pond  v.  Irwin,  113  Ind.  343;  Dembyv. 
Kingston,  60  Hun,  294;  Perkins  v.  Marrs,  15  Colo.  262. 

The  following  opinion  was  filed 'May  1, 1894: 

Newman,  J.  The  contention  in  this  case  is  settled  by  a 
plain  provision  of  the  Eevised  Statutes.  Sec.  2801,  on  the 
subject  "  Survival  of  Actions  and  Change  of  Parties,"  reads : 
"  In  case  of  a  transfer  of  interest  or  devolution  of  liability 
the  action  may  be  continued  by  or  against  the  original 
party,  or  the  court  may  direct  the  person  to  whom  the  in- 
terest is  transferred,  or  upon  whom  the  liability  is  devolved. 


Digitized  by 


Google 


Wi&]  AUGUST  TEEM,  1894.  213 

Hawlej  and  another  vsl  Tesch  and  others. 

to  be  sabstituled  in  the  action  or  joined  with  the  original 
party,  as  the  case  may  require."  This  statute  is  too  plain 
to  admit  of  construction,  and  it  is  not  easy  to  see  how 
words  can  make  its  meaning  plainer  or  more  easily  under- 
stood. It  is  objected  that  the  plaintiflfs  transferred  their 
interest  in  the  property  and  suit  to  F.  Cleary  while  the  ac- 
tion was  pending.  In  such  a  case  the  statute  reads,  '^  the 
action  may  be  continued  by  or  against  the  original  party." 
Th^t  is  precisely  what  was  done  in  this  case.  It  could  not 
be  error.  The  statute  having  provided  specially  for  this 
specific  case,  it  is  excepted  from  the  general  rule  that  "  every 
action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,"  as  certainly  as  the  cases  excepted  in  sec.  2605. 
By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  rehearing  was  denied  October  2, 1894. 


Hawlet  and  another,  by  guardian  ad  litem^  Appellants, 

YS.  Tesoh  and  others,  Eespondents,  and  Haw- 

LBT  and  others.  Appellants. 

Hawli£Y  and  another,  by  guardian  ad  litem^  Bespondents, 

vs.  MuNKwiTz,  imp..  Appellant. 

February  7  —  October  f ,  1894. 

Trusts  and  trustees:  Fraudulent  sale  of  lands:  Bona  fide  purchasers: 
Partnership:  Agency:  Waiver  of  right  to  recover  specific  property: 
Accounting:  Improvements  made  by  fraudulent  vendee:  Interest  on 
moneys  not  paid  into  court, 

1.  Lands  held  in  trust  were  secretly  conveyed  by  the  trustee,  in  fraud 
of  the  trust,  for  the  benefit  of  himself  and  his  son-in-law,  Bw 
Faria  thereof  were  afterwards  sold  for  a  fair  consideration  to  an- 
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other  son-in-law  and  to  the  houselceeper  of  the  trustee,'  who  were 
ignorant  of  business  affairs  and  relied  implicitly  upon  tho  state- 
ments and  honesty  of  R  Heldy  that  the  relationship  of  said  vendees 
to  the  trustee  was  not  conclusive  evidence  that  they  knew  of  the 
fraud ;  nor,  under  the  circumstances,  did  the  fact  that  they  bought 
from  R  but  received  deeds  executed  by  the  trustee  charge  them 
with  knowledge  of  any  breach  of  the  trust 

2,  Other  purchasers  of  a  portion  of  the  lands  paid  a  full  and  adequate 
consideration  therefor  to  the  trustee,  who  was  an  old  resilient  and 
a  prosperous  business  man  and  had  always  borne  a  good  reputation. 
A  finding  of  the  trial  court  that  they  had  uo  notice  of  4^  fraud  of 
the  trustee  is  held  to  be  sustained  by  the  evidence,  although  it  ap- 
peared that  there  was  a  clone  relationship  and  friendship  between 
them  and  the  trustee  and  his  son-in-law  R,  and  that  they  never 
took  any  pains  to  ascertain  whether  B.  (who  ostensibly  joined  them 
m  the  purchase)  paid  anything  for  his  interest  in  the  land.  Wins- 
low,  J.,  dissents. 

8L  Pursuant  to  a  partnership  agreement^  each  of  the  three  partners 
individually  bought  an  undivided  one-third  part  of  certain  lands 
and  contributed  it  to  the  capital  stock  of  the  firm.  Hdd,  that  the 
purchase  was  not  in  any  sense  a  purchase  by  the  firm,  and  that  the 
fraud  of  one  of  the  partners  in  the  acquisition  of  his  one-third  did 
not  affect  the  purchases  of  the  othera 

4.  An  agent  for  the  sale  of  land  may  abandon  his  agency,  with  the 
knowledge  and  consent  of  his  principal,  and  join  with  others  in 
purchasing  the  land  from  such  principal  CDell  u  Rogers^  44  Wis. 
136,  distinguished. 

6.  Per  WiNSLOW,  J.  Where,  in  an  action  by  the  cestuxs  que  trustent  to 
set  aside  as  fraudulent  sales  of  land  by  the  trustee,  an  interlocutory 
order  is  made  adjudging  that  the  defendants  ai*e  bona  fide  pur- 
chasers and  ordering  a  reference  to  ascertain  the  amount  for  which 
the  trustees  should  account,  if  the  plaintiUs  do  not  appeal  from 
such  order,  hut  appear  before  the  referee  and  prosecute  to  judg- 
ment their  claim  for  the  consideration  moneys  of  the  sales,  they 
should  be  held  to  have  abandoned  their  claim  to  recover  the 
specific  property. 

6.  A  purchaser  of  lands  held  in  trust,  who  actively  participated  in  the 
actual  fraud  of  the  trustee  for  which  the  sale  is  set  aside  at  the 
suit  of  the  ceatuia  que  trustent,  cannot  be  credited  with  improve- 
ments voluntarily  made  on  the  land ;  but  he  may  be  credited  with 
taxes  paid  and  with  the  necessary  expenses  of  making  sales  of  the 
lands  to  bona  fide  purchasers,  of  which  sales  the  plaintiffs  receive 
the  benefits. 
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7.  One  who  held  moneys  belonging  to  a  trtist  estate,  but  which  were 
claimed  by  another,  was  properly  charged  with  simple  interest, 
"thereon  from  the  commencement  of  an  action  therefor  by  the  069- 
tuia  que  trustent,  where  the  other  claimant  was  a  party  to  the 
action  and  the  holder  of  the  moneys  did  not  bring  them  into  court 
for  the  benefit  of  whichever  party  should  finally  be  adjudged  to 
be  the  owner. 

APPEALS  from  the  Circuit  Court  for  Mihoauiee  County. 

This  is  an  action  in  equity  brought  to  set  aside  as  fraud- 
ulent certain  sales  of  real  estate  made  by  John  H.  Tesch 
and  Helen  Hawley,  executors  of  the  will  of  Cyrus  Hawley, 
and  for  an  accounting.  A  demurrer  to  the  complaint  was 
overruled  upon  appeal  to  this  court.  See  Hawley  v.  Teschj 
72  Wis.  299. 

Cyrus  Hawley  died  June  1, 1871,  testate,  appointing  his 
widow,  Helen  Hawley,  his  son  Cyrus  Tomlinson  Hawley, 
and  the  defendant  John  H.  Tesch  executors  and  trustees  of 
his  will.  He  died  seised  of  sixty-six  acres  of  land  in  tfie 
town  of  Wauwatosa,  Milwaukee  county,  and  nearly  one 
hundred  acres  within  the  city  limits  of  the  city  of  Milwau- 
kee, bounded  on  the  north  by  Chestnut  street,  on  the  south 
by  Grand  avenue,  on  the  east  by  Twenty-Third  street,  and 
on  the  west  by  Twenty-Seventh  street.  By  his  will,  which 
was  probated  July  3, 1871,  he  gave  the  sixty-six  acres  of 
land  in  Wauwatosa  to  a  son,  Walliston  Kent  Hawley.  He 
gave  to  his  wife  the  use  during  her  life  of  his  homestead, 
which  consisted  of  that  part  of  the  100-acre  tract  lying  be- 
tween Grand  avenue  and  Wells  street.  He  gave  to  her 
also  his  personal  property  and  household  furniture,  and  a 
dwelling  house,  and  directed  his  executors  or  trustees  to 
pay  her  sufficient  money  to  support  her,  and  such  of  her 
children  and  grandchildren  as  should  live  with  her,  until 
the  sum  of  $20,000,  later  mentioned  in  the  will,  should  be 
received  and  paid  over  to  the  trustee  appointed  to  receive 
it.    The  residue  of  his  estate  he  devised  to  his  executors, 
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and  the  surviror  of  them,  in  trust  for  certain  purposes, 
among  which  was  to  accumulate  a  fund  of  $20,000,  which, 
when  accumulated,  was  to  be  paid  over  to  Cyrus  T.  Haw- 
ley, to  hold  in  trust  and  to  loan  on  real  estate  security  and 
pay  over  the  interest  thereon  to  said  Helen  Hawley,  and, 
if  necessary  for  her  support,  to  pay  her  also  sucli  part  of 
the  principal  as  should  be  necessary  to  maintain  her.  Other 
trusts  were  created  by  said  will  in  favor  of  his  grandchil- 
dren, the  appellants  in  this  action,  which  are  unnecessary 
to  be  stated  here, -and  full  power  was  given  to  the  execu- 
tors to  sell  at  public  or  private  sale,  for  cash  or  on  credit, 
all  the  property  thus  devised  to  them  in  trust.  All  of  the 
executors  named  in  the  will  accepted  the  trust  and  quali- 
fied. 

The  plaintiffs,  Helen  Hawley  and  Tomlinson  Kent  Haw- 
ley^ are  the  children  of  Cyrus  Tomlinson  Hawley,  who  died 
February  10, 1880.  They  are  still  minors.  The  defend- 
ants Robert  N.  Ha/wleyy  Gla/ra  D.  Hcmley^  and  Hden  A, 
Hawley  are  the  children  of  Charles  W.  Hawley,  who  died 
prior  to  the  commencement  of  this  action,  and  he  was  a 
son  of  Cyrus  Hawley.  The  plaintiffs  and  the  three  last- 
named  defendants  are  the  only  persons  interested  in  the 
estate  of  Cyrus  Ilawley,  except  the  widow,  Helen  Hawley. 
Cyrus  T.  Hawley  became  the  active  executor  of  the  estate, 
and  gave  his  whole  time  to  the  management  thereof  until 
his  death.  Helen  Hawley,  the  mother,  was  over  seventy 
years  of  age  and  was  mentally  weak,  and  never  took  any 
active  part  in  the  administration  of  the  estate. 

Pribr  to  the  death  of  Cyrus  Tomlinson  Hawley  in  1880, 
some  part  of  the  lands  devised  in  trust  to  the  executors 
had  been  sold  by  him  under  the  power  of  sale  in  the  will, 
and  deeds  made  by  the  executors.  Some  streets  had  also 
been  opened  through  the  land,  and  grading  had  been  done 
to  fit  the  land  for  sale.  At  the  time  of  Cyrus  T.  Hawley's 
death,  no  part  of  the  $20,000  fund  for  the  support  of  the 
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widow  had  been  raised,  and  the  estate  was  in  debt  to  the 
amount  of  $12,000  or  $13,000.  In  December,  1883,  the 
circuit  court  of  Milwaukee  county  duly  appointed  the  de- 
fendant Teach  as  special  trustee  to  have  charge  of  the 
$20,000  fund,  in  place  of  Cyrps  Tomlinson  Hawley,  de- 
ceased. It  was  found  upon  the  death  of  C.  T.  Hawley  that 
his  accounts  were  in  serious  confusion,  and  that  he  had 
appropriated  moneys  of  the  estate  to  his  own  use.  Mr. 
Tesch  thereupon  became  and  continued  to  be  the  active 
executor  of  the  estate. 

For  the  alleged  purpose  of  raising  the  $20,000  trust  fund, 
Teach^  on  the  1st  day  of  August,  1881,  made  a  contract 
with  Zouia  D.  Vogel^  of  St.  Louis,  for  the  sale  to  him  of  all 
the  remaining  lots  and  lands  belonging  to  the  estate,  except 
certain  lots  partly  within  the  limits  of  the  plank  road,  and 
except  all  but  the  west  one  hundred  feet  of  the  homestead 
block,  for  the  price  of  $30,000.  This  contract  was  signed 
by  Helen  Hawley,  the  widow,  on  the  representation,  made 
by  Tesch^  that  it  was  absolutely  necessary  in  the  course  of 
the  settlement  of  the  estate.  This  contract  was  never  re- 
corded. Although  nominally  it  was  a  contract  with  Vogd^ 
it  was  in  fact  a  contract  made  for  the  benefit  of  Imre  Booa^ 
a  son-in-law  of  the  defendant  Teach,  Vogel  was  a  resident 
of  Missouri,  and  occupied  a  clerical  position  in  a  manufact- 
uring establishment  in  that  city.  He  was  a  nephew  of 
TeacKa  wife.  Booa  was  indebted  to  Teach^  his  father-in- 
law,  in  the  sum  of  about  $25,000,  which  he  had  no  means 
of  paying.  He  assisted  his  father-in-la\^,  Teach^  in  the  drug 
business  in  the  city  of  Milwaukee,  and  also  aided  Teach  in 
his  real-estate  operations.  The  arrangement  between  Teach 
and  Yogel  and  Booa  was  that  VogeVa  interest  in  the  con- 
tract should  be  one  twentieth  for  the  use  of  his  name,  and 
Booa  should  have  the  remaining  nineteen  twentieths.  Booa' 
interest  in  the  contract  was  concealed  from  the  Hawleya^ 
and  was  not  discovered  until  shortly  prior  to  the  com- 
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menceraent  of  this  suit.  Vogel  paid  no  attention  whatever 
to  the  land  after  the  purchase.  It  was  arranged  that  Boos 
should  act  as  the  agent  of  Vogel^  and  Boos  and  Tcsch  re- 
tained charge  of  the  land,  made  sales  and  improvements, 
and  opened  an  account  with  Louis  D.  Vogel  on  the  books 
of  J.  H.  Tesch  at  the  drug  store.  The  proceeds  of  all  sales 
of  real  estate  made  after  August  1, 1881,  were  credited  to 
Vogd  upon  this  account,  and  he  was  charged  with  all  dis- 
bursements made  for  improvements  and  taxes  and  other 
expenses.  Boos  and  Vogel  never  made  any  payment  what- 
ever upon  the  contract,  or,  if  any,  it  was  merely  a  nominal 
sum.  Boos  and  Tesch  proceeded  to  open  streets  through 
lands,  and  spent  large  suras  of  money  in  grading  the  same, 
and  made  sales  as  rapidly  as  possible.  As  the  contract 
with  Vogel  was  never  recorded,  the  deeds  upon  these  sales 
were  all  made  by  Tesch  and  Helen  Hawley  as  surviving 
executors,  and,  if  mortgages  were  given  back,  they  were 
made  payable  to  such  surviving  executors.  The  considera- 
tion for  such  sales  was,  however,  credited  by  Tesch  and 
Boos  to  the  account  of  Vogely  and  after  the  account  of 
Vogd  was  closed  in  November,  1883,  to  the  account  of 
BooSy  and  the  defendant  Tesch  was  repaid,  out  of  the  re- 
ceipts arising  from  the  sales,  the  $25,000  which  Boos  owed 
him  on  August  1,  1881.  The  sales  made  in  this  way  to  in- 
nocent purchasers  amounted  to  nearly  $90,000,  which  the 
plaintiffs  have  not  attempted  to  set  aside  in  this  action,  but 
for  which  the  defendants  Boos  and  Vogel  and  Tesch  have 
been  required  to  account  by  the  judgment  in  this  action, 
with  interest  at  seven  per  cent.,  figured  with  annual  rests. 
The  defendants  Vogel  and  Boos  had  also  caused  to  bo 
made  to  themselves  conveyances  of  a  few  lots  covered  by 
the  contract,  for  which  they  paid  no  money  to  the  estate, 
and  which  they  treated  as  a  division  among  themselves,  in 
land,  of  part  of  the  profits  of  the  contract.  These  convey- 
ances were  also  set  aside  as  null  and  void  by  the  decree  of 
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the  circuit  court.  Booa  erected  a  dwelling  and  barn  upon 
the  lots  so  set  off  to  him  in  severalty,  and  occupied  the 
same  down  to  the  11th  day  of  April,  1891,  when  he  sur- 
rendered possession  thereof  to  John  Johnston,  who  had 
been  appointed  trustee  of  the  Hawley  estate  in  the  place 
of  Tesch  and  Helen  Hawley,  who  had  been  removed  by  an 
order  of  the  circuit  court. 

In  the  latter  part  of  the  year  1883,  there  was  still  unsold 
of  the  trust  property  about  200  city  lots,  and  three  sales 
were  then  or  soon  thereafter  made,  by  which  all,  or  sub- 
stantially all,  of  said  property  was  closed  out.  One  of 
these  sales  was  to  the  defendant  (F.  D.  Anderson^  and  cov- 
ered several  lots,  for  the  consideration  of  $4,000.  Another 
sale  was  to  the  defendant  Emma  Ecksieiny  covering  five 
lots,  for  the  consideration  of  $2,000.  A  nd  the  other  sale  was 
to  the  defendant  Charles  J.  Munkwitz  for  the  benefit  of 
himself,  W.  W.  Coleman,  since  deceased,  and  the  defend- 
ant BooB^  in  equal  shares,  and  covered  nearly  200  lots;  the 
consideration  named  in  the  deed  being  $50,000,  but  the 
actual  consideration  in  fact  was  $75,000.  All  of  these  sales 
are  attacked  by  the  plaintiffs  as  being  fraudulent  and  void, 
and  they  claim  that  they  should  be  set  aside,  and  the  title 
of  the  property  covered  by  said  deeds  should  be  held  to  be 
still  in  said  estate.  The  defendant  William  D.  Anderson 
is  a  son-in-law  of  Tesch,  the  defendant  Emma  Eckstein  was 
the  housekeeper  of  Tesch,  the  defendant  Coleman  was  a 
brother-in-law  of  Tesch,  and  the  defendant  Munkwitz  was 
intimately  acquainted  with  both  Boos  and  Tesch  and  knew 
the  relationship  between  them.  On  the  part  of  Munkwitz 
and  the  heirs  of  Coleman,  who  have  been  substituted  as  de- 
fendants in  this  action  since  the  death  of  W.  W.  Coleman,  it 
was  insisted  that  they  were  innocent  purchasers,  without 
knowledge  of  any  fraud,  and  the  same  claim  was  made  by 
the  defendants  Anderson  and  Eckstein. 

The  circumstances  as  to  the  Munkwitz  and  Coleman  pur- 
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chase  are  as  follows:  Booa  pretended  and  gave  out  to 
Munhwit3  and  to  Coleman  that  the  land  belonged  to  the 
Hawley  estate,  and  proposed  that  Coleman  and  Munkwitz 
shonld  parchase  the  same  as  a  good  investment  at  the  price 
of  $80,000,  Booa  pretending  at  the  time  to  act  simply  as 
the  agent  of  the  trustees.  Coleman  and  MunhuoUz  de- 
clined to  purchase  alone,  but  consented  to  make  the  pur- 
chase at  $75,000,  provided  Boos  would  take  a  one-third 
interest  in  the  purchase.  Thereafter  negotiations  were 
made  with  Teach  tor  the  purchase,  Teach  pretending  to  act 
as  the  representative  of  the  Hawley  estate,  but  in  fact  act- 
ing for  Booay  and  Booa  pretending  to  act  as  a  purchaser 
with  Munkwitz  and  Coleman,  but  in  fact  acting  secretly 
as  a  seller  of  two  thirds  of  the  property  to  them.  These 
negotiations  took  place  in  November,  1883,  or  about  that 
time,  and,  as  a  result  or  in  course  thereof,  Munkwitz^  Cole- 
man, and  Booa  concluded  to  purchase,  and  made  a  written 
contract,  dated  November  2,  1883,  of  partnership,  which 
recited  that  they  had  (hat  day  entered  into  a  partnership 
with  a  capital  of  $90,000  for  the  purpose  of  buying,  im- 
proving, and  selling  the  Hawley  real  estate,  each  of  them 
to  share  one  third  of  the  gain  or  loss;  the  said  real  estate 
to  be  described  in  a  deed  which  was  to  be  made  by  John  H. 
Teach  and  Helen  Hawley,  as  surviving  executors,  to  Charlea 
Munkwitz^  and  held  by  him  in  trust  for  the  three';  the 
purchase  price  of  $75,000  to  be  paid  by  the  subscribers  in 
equal  proportions,  each  one  third, —  $45,000  in  cash,  and 
for  the  remainder  of  $30,000  each  was  to  give  his  individual 
notes  amounting  to  $10,000.  The  sum  of  $15,000  of  the  capi- 
tal stock  was  to  be  reserved  for  the  purpose  of  making  all 
necessary  improvements,  and  was  to  be  paid  equally  by  the 
subscribers,  each  one  third.  The  duties  of  the  subscribers 
were  also  prescribed  in  this  agreement,  by  which  it  appeared 
that  Charlea  Munkwitz  was  to  receive  and  pay  out  and 
keep  account  of  all  moneys,  and  call  meetings  of  the  par- 
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ties;  Coleman  was  to  give  the  influence  of  his  publication 
and  advertise  the  property;  and  Boos  was  to  superintend 
all  grading  and  improvements  that  might  be  necessary, 
and  act  as  agent  in  selling  lots.  A  deed  of  the  property, 
made  by  the  executors,  Tesch  and  Hawley,  was  delivered 
November  5,  1883,  and  another  deed,  for  the  purpose  of 
correcting  soma  errors  in  the  previous  deed,  was  made  in 
May,  1884.  Coleman  and  Munkwiiz  each  paid  to  Tesch 
the  full  amount  of  $25,000  for  an  undivided  one-third  in- 
terest in  the  land  described  in  the  Munkwiiz  deed,  and 
they  knew  nothing  of  the  Vogel  contTdiQt  or  Boos-  interest 
in  the  land  before  making  such  payments.  Boos  paid  noth- 
ing for  the  remaining  one-third  interest,  but  claimed  and  still 
claims  to  hold  his  third  interest  under  the  Vogel  contract. 
Of  the  $50,000  received  by  Tesch  from  Coleman  and  Munh- 
witz^  $20,000  was  invested  in  a  mortgage  for  that  amount, 
bearing  interest  at  six  per  cent,  per  annum,  and  Tesch  held 
the  same  in  trust  for  the  use  and  benefit  of  Helen  Haw- 
ley, under  the  provisions  of  said  will,  until  his  removal 
as  trustee.  The  remaining  $30,000  paid  by  Coleman  and 
Munkwiiz  was  turned  over  by  Tesch  as  fast  as  it  came  into 
his  bands  to  Boos^  or  applied  upon  Boos'^  private  account. 
After  the  Munkwiiz  deed  was  made  and  delivered,  Munk- 
wiiz, Coleman,  and  Boos  proceeded  to  further  improve  the 
property,  grade  the  same  and  lay  out  streets,  build  side- 
walks and  sewers,  and  proceeded  to  sell  portions  thereof  to 
innocent  purchasers. 

After  a  long  trial  in  the  circuit  court,  the  circuit  judge 
in  September,  1890,  made  the  findings  of  fact  substantially 
as  above  set  forth,  and  held  the  Vogel^dlQ  to  be  fraudulent 
and  void,  and  required  the  defendants  Tesch^  Boos^  and 
Vogel  to  account  for  all  sums  received  upon  the  sale  of  lots 
to  innocent  purchasers  after  the  execution  of  such  contract, 
with  interest  at  seven  per  cent.  The  circuit  court  also  set 
aside  entirely  the  Yogd  contract,  and  set  aside  the  convey- 
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ances  to  Boos  and  Vogel  in  pursuance  thereof,  as  fraudu- 
lent and  void.  The  circuit  court,  however,  held  the  defend- 
ants Eckstein^  Anderson^  MunkwitZy  and  the  heirs  of  W.  W. 
Coleman  to  be  bona  fide  purchasers,  without  notice  of  any 
fraud,  but  required  Munhwitz  to  convey  Boos^  undivided 
third  part  of  the  unsold  lands  which  had  been  conveyed  to 
Munhwitz  to  the  trustees  of  the  estate.  An  interlocutory 
order  or  judgment  was  also  entered  at  the  same  time  upon 
the  findings,  ordering  and  adjudging  the  removal  of  Tesch 
and  Helen  Hawley  as  trustees,  and  the  appointment  of 
John  Johnston  in  their  stead,  and  requiring  the  former 
trustees  to  pay  over  all  trust  property  in  their  hands  to  the 
said  Johnston.  It  was  further  adjudged  that  Boos  and 
Vogel  convey  to  Johnston,  the  trustee,  all  the  lots  to  which 
they  had  obtained  title ;  also,  that  Munkwitz  convey  to  the 
trustee  one  third  of  the  lands  remaining  unsold  covered  by 
the  Munkwitz  deed ;  also,  that  Munkwitz  account  and  pay 
over  to  said  trustee  one  third  of  the  proceeds  derived  from 
all  sales  to  bona  fide  purchasers  made  from  said  lands,  less 
one  third  of  the  expenses  for  improvements  and  taxes  paid. 
As  to  the  remaining  two  thirds  of  said  lands,  and  the 
moneys  derived  from  the  sale  of  such  part  thereof  as  had 
been  sold  to  innocent  purchasers,  it  was  adjudged  that 
Munkwitz  and  the  heirs  of  Coleman  were  the  owners 
thereof.  It  was  further  adjudged  that  the  defendants  An- 
derson and  Eckstein  were  innocent  purchasers  of  the  lots 
conveyed  to  them,  without  notice  of  any  fraud.  It  was 
further  ordered  that  the  defendants  Mrmkwitz^  BooSj  Vogelj 
and  Tesch  account  under  oath,  before  Hugh  Ryan,  Esq., 
coi>rt  commissioner,  as  referee,  for  the  proceeds  and  avails 
of  all  of  the  lands  sold  by  them  which  were  included  in  the 
Vogel  contract,  after  deducting  the  amount  actually  ex- 
pended by  them  in  the  improvement  of  said  property  and 
for  the  payment  of  taxes  thereon ;  also,  that  they  account 
for  the  value  of  the  lots  and  profits  of  the  lands  actually 
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used  and  occupied  by  or  under  either  of  the  said  defendants 
Boo%^  Vogd^  and  Teschy  and  that  said  accounting  be  had 
upon  the  principle  of  partial  payments,  with  annual  rests 
on  the  1st  day  of  August  in  each  year,  with  interest  com- 
puted at  the  rate  of  seven  per  cent,  per  annum  on  each 
balance.  It  was  further  adjudged  that  the  defendant  Munk- 
witz  state  under  oath  to  the  referee  the  number  and  descrip- 
tion of  lots  remaining  unsold,  and  account  for  the  amounts 
received  from  the  sale  of  lots  included  in  the  Munkwitz  deed 
and  the  amount  expended  for  improvements  of  the  lands 
and  paid  for  taxes  and  assessments.  It  was  further  ordered 
that,  as  to  the  defendants  Anderson^  Eckstein^  and  the  heirs 
of  W.  W.  Coleman,  said  complaint  be  and  was  thereby  dis- 
missed, and  also  that  the  complaint  be  dismissed  as  to  the 
defendant  Munhwitz^  except  for  the  purposes  of  an  account- 
ing as  aforesaid. 

Numerous  exceptions  were  filed  to  the  aforesaid  findings 
on  behalf  of  the  plaintiffs,  Ilden  Hawley  and  Tomlinson 
Kent  Hawley y  and  also  on  behalf  of  the  defendants  Robert 
N.  Hawley y  Clara  D.  Hawley ^  and  Helen  A.  Hawley ^  but 
no  appeal  was  taken  from  that  order,  and  thereafter  the 
accounting  was  proceeded  with  before  the  referee  on  the 
principles  laid  down  in  the  order. 

Upon  the  coming  in  of  the  report  of  the  referee,  the  same 
was  confirmed,  and  thereupon  final  judgment  was  rendered, 
reaflBrming  the  removal  of  the  former  trustees,  Teeoh  and 
Helen  Hawley  and  the  appointment  of  John  Johnston  in 
their  stead ;  setting  aside  and  declaring  null  and  void  the 
Vogel  contract  of  August  1,1881;  also,  setting  aside  all 
deeds  of  lots  made  by  the  executors  to  Imre  Boob  and  to 
Louis  D.  Vogel;  also,  approving  and  confirming  a  convey- 
ance made  by  Munkwitz  and  wife  to  Johnston,  as  trustee, 
October  7, 1891,  of  the  undivided  one-third  of  the  real  es- 
tate covered  by  the  Munkwitz  deed  which  had  not  been 
sold  to  innocent  purchasers,  and  divesting  Boos  of  all  title 
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to  said  undivided  one-third ;  also,  adjudging  that  the  de- 
fendants Boos  and  Vogel  pay  to  Johnston,  as  trustee,  the 
sum  of  $102,811.55,  with  interest  at  seven  per  cent,  per 
annum  from  August  1,  1892,  and,  in  case  said  Boos  and 
Vogel  failed  to  pay  the  same,  that  said  Tesch  pay  the  same 
to  said  Johnston,  as  trustee  aforesaid;  also,  adjudging  that 
the  defendant  Boos  pay  to  the  trustee  certain  smaller  sums, 
amounting  in  all  to  the  sum  of  $2,164.82,  arising  out  of  land 
covered  by  the  Munkwitz  deed ;  also,  that  Munkwitz  assign 
to  Johnston,  as  trustee,  an  undivided  one-third  of  certain 
contracts  for  the  sale  of  land,  being  a  part  of  the  lands  cov- 
ered by  the  Munkwitz  deed.  It  was  further  adjudged  that 
Munkwitz  was  an  innocent  purchaser  of  an  undivided  one- 
third  of  the  land  conveyed  to  him  by  the  executors'  deed ; 
that  Coleman  was  an  innocent  purchaser  of  another  undi- 
vided one-third  of  said  land ;  and  that  the  defendant  Eck- 
stein was  an  innocent  purchaser  of  the  lots  conveyed  to  her, 
and  that  the  defendant  Anderson  was  an  innocent  purchaser 
of  the  lots  conveyed  to  him.  As  to  all  these  innocent  pur- 
chasers the  action  was  dismissed,  with  costs.  The  plaint- 
iffs recovered  costs  of  the  defendants  Tesch^  Boosy  and  Vogel. 
The  plaintiflPs  and  the  defendants  Robert  N.  Hawley^ 
Cla/ra  D,  Hawley ^  and  Helen  A.  Hawley  appealed  from  so 
much  of  the  final  judgment  as  adjudges  —  first,  that  the 
defendants  Mv>nkwitZy  Coleman^  Anderson^  and  Eckstein 
were  innocent  purchasers  of  the  real  estate  conveyed  to 
them ;  second,  that  the  defendant  Boos  should  be  allowed 
the  sum  of  $5,000  on  account  of  the  house  and  barn  built 
by  him  upon  a  part  of  the  property ;  third,  that  the  defend- 
ants Boos  and  Vogd  should  be  allowed  for  the  money  spent 
by  them  for  grading  and  other  improvements  and  taxes  in 
the  management,  care,  and  sale  of  the  property  embraced 
in  the  Vogd  contract;  fourth,  that  the  defendant  Boos 
should  be  allowed  one  third  the  money  expended  by  the 
firm  of  Munkwitz,  Coleman  &  Boos  for  improvements  and 


Digitized  by 


Google 


Wis.]  AUGUST  TEEM,  1894.  23§ 

Hawley  and  another  vs.  Tesch  and  other& 

taxes  and  other  expenses  in  the  management  and  sale  of 
the  property  conveyed  to  Munkwitz;  fifth,  that  the  defend- 
ants Boos  and  Vogel  should  not  be  charged  for  damages 
sustained  by  the  estate  for  mismanagement  in  handling  and 
disposing  of  the  property. 

The  defendant  Munkwitz  appealed  from  that  part  of  the 
judgment  which  required  him  to  pay  $1,133.23,  as  interest 
from  January  1,  1888,  to  September  19,  1890,  at  seven  per 
cent,  per  annum,  upon  $5,956.58,  which  the  referee  found 
that  Mr.  Munkwitz  had  in  his  hands  on  account  of  the  one- 
third  interest  of  the  defendant  Boob  in  the  lands  conveyed 
by  the  Munkwitz  deed. 

All  the  appeals  were  argued  together  in  this  court. 

For  the  plaintiffs,  Helen  Hawley  and  Tomlinson  Kent 
Hawley^  there  were  briefs  by  WeU%y  Brigham  cfe  Upham^ 
and  oral  argument  by  J.  R.  Brigham  SLud  H.  A.  Upham. 
They  contended,  inter  alia,  that  a  sale  of  trust  property  is 
void  as  to  all  purchasers,  if  the  agent  of  the  trustee  is 
Joined  in  the  sale  as  one  of  the  purchasers.  The  general 
rule  is  that  a  sale  by  a  trustee  to  himself,  his  attorney,  bis 
agent,  or  to  anyone  occupying  any  fiduciary  relation  to 
the  trust,  is  void  or  voidable  at  the  election  of  the  cestui 
que  trust,  and  the  question  of  the  fairness  of  the  sale  or  the 
price  ij  immaterial.  Hi7ig  v.  Eemington,  36  Minn.  15; 
G*Dell  V.  Rogers,  4A  Wis.  136;  Hoffman  Steam  Coal  Co,  v, 
Cumberland  C  <&  L  Co,  16  Md.  456;  Cook  v.  Berlin  W.  M. 
Co,  43  Wis.  433;  Keith  v.  Kellam,  35  Fed.  Rep.  243;  Pooley 
V.  Quitter,  2  De  G,  &  J.  327;  -Ea?  parte  B'urnell,  re  Lincoln, 
7  Jurist,  Part  1, 116;  MitchwnCs  Heirs  'O.  Mitchum  Adm!rs, 
3  Dana  (Ky.),  260.  The  court  will  not  permit  a  third 
party  to  obtain  any  interest  in  trust  property  by  joining 
with  the  trustee  in  the  sale.  The  whole  sale  is  void.  The 
fact  that  the  purchaser  knew  that  his  co-purchaser  was  in- 
capacitated from  purchasing  is  sufficient  to  avoid  the  whole 
sale. 

Vol.  88—15 
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The  deed  to  Munhwitz  should  be  set  aside  both  as  to 
him  and  as  to  Coleman  upon  the  ground  that  tbey  had 
knowledge  of  such  facts  as  would  put  a  prudent  man  upon 
inquiry.  Brinkman  v.  Jones^  44  Wis.  519;  Hooser  v.  Hunt^ 
65  id.  71 ;  Shaw  v.  SpcTicer,  100  Mass.  382 ;  Duncan  v.  Javr 
douy  15  Wall.  175 ;  Hoppin  v.  Doiy^  25  Wis.  573.  Innocence 
and  want  of  actual  knowledge  of  fraud  is  no  defense  if  the 
party  had  notice  of  the  facts  from  which  the  law  may  infer 
fraud.  Wormley  v.  Wormley^  8  Wheat.  449.  The  law  con- 
siders certain  things  necessary  to  be  done  in  order  to  en- 
able a  person  to  be  a  honafide  purchaser  of  trust  property 
from  trustees,  and  a  prudent  man  would  act  accordingly. 
He  must  have  actually  paid  the  whole  price,  and  he  must 
have  got  his  deed  before  notice.  1  Perry,  Trusts,  §§  219, 
221;  Story  Eq.  Jur.  §  1502;  Hoffman  Steam  Coal  Co.  v. 
Cumberland  C,  <&  I:  Co,  16  Md.  479 ;  Wormley  v.  Wormley, 
8  Wheat.  421,  450;  Fverte  v.  Agnes,  4  Wis.  343;  iTa/ite  r. 
McPJieraon,  7  Mon.  (Ky.),  597,  600;  Willard,  Eq.  Jur. 
(Potter's  ed.),  609;  Palmer  u  WiUiamSy  24  Mich.  333;  Bur- 
ton V.  Reagan,  75  Ind.  77;  Paul  t?.  Fulton,  25  Mo.  156; 
Dugan  «.  Vattier,  3  Blackf.  245.  Giving  security  is  not 
equivalent  to  payment.  Sugden,  Vendors,  *753;  1  Perry, 
Trusts,  §  219;  Willard,  Eq.  Jur.  609;  Jackson  v.  CadweU, 
1  Cow.  622 ;  Jewett  v.  Palmer,  7  Johns.  Ch.  65 ;  Patten  v. 
Moore,  32  N.  II.  382;  McBee  v.  Loftis,  1  Strob.  Eq.  (S.  C), 
90;  Harris  v,  Norton,  16  Barb.  264;  Rlwdes  v.  Oreen,  36 
Ind.  10;  Thomas  v.  Graham,  Walker,  Ch.  (Mich.),  117. 
Again,  a  prudent  purchaser  would  see  to  actual  payment 
of  the  money  to  the  trustees,  and  get  a  receipt  for  the  pur- 
chase price.  2  Perry,  Trusts,  §§  790,  806,  808;  Lewin, 
Trusts,  474.  Again,  a  prudent  purchaser  would  make  some 
inquiry  and  ascertain  if  the  sale  was  satisfactory  to  the 
cestuis  que  trustent.  Again,  the  purchase  of  real  estate  from 
trustees  is  something  more  than  ordinary  buying  and  selling, 
and  no  prudent  man  would  undertake  himself  to  perfect 
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snch  a  purchase.  2  Sugden,  Yendors  (8th  Am.  ed.)^  531, 
*756;  BouTBot  v.  Savage^  L.  R.  2  Eq.  Cas.  141;  Kennedy  v. 
Green^  3  Mylne  &  K.  713.  Again,  a  prudent  purchaser 
would  not  leave  the  drawing  of  the  deed  to  the  purchaser 
or  his  agent.  If  he  does  so,  he  is  bound  by  notice,  actual 
or  constructive,  of  any  defect  in  the  title  that  such  seller  or 
agent  may  have  acquired  in  the  completion  of  such  sale, 
although  such  seller  or  agent  may  conceal  the  same  from 
the  purchaser.  Spencer  v.  Topham^  2  Jurist  (N.  S.),  865 ; 
McyoribanJca  v.  Hovendeny  6  Ir.  Eq.  238 ;  Eypin  v.  Pemler- 
tony  3  De  G.  &  J.  547;  McMahon  v.  MoElroy^  5  Tr.  Rep. 
Eq.  1.  All  authorities  agree  that  it  is  a  matter  of  sus- 
picion and  requiring  inquiry,  where  the  trustee  is  selling 
the  trust  estate  to  a  relative.  Such  a  sale  is  not  of  itself 
void,  but  it  is  suspicious,  and  no  person  is  justified  in  join- 
ing in  any  such  sale  without  having  made  the  fullest  in- 
quiry that  the  sale  is  fair  and  satisfactory  tb  all  the  ceetuie 
que  trueientj  and  that  the  money  is  actually  paid  to  the 
trustees. 

The  conveyance  to  Munkwits  is  void  for  the  reason  that 
it  was  made  in  reality  to  the  partnership  composed  of 
JBooSj  Munkvniz  and  Coleman,  and  notice  to  one  partner 
is  notice  to  all.  King  v.  Remington^  36  Minn.  15 ;  Sandenf 
Heirs  v.  Ruddle^  2  Mon.  (Ky.),  139 ;  Kilhy  v.  Wileony  Ryan 
&  M.  178.  If  a  person  seeks  to  avail  himself  of  the  bene- 
fits of  a  transaction  made  for  him  through  the  aid  of  an- 
other party,  he  thereby  makes  such  party  his  agent  and 
ratifies  the  acts  of  such  agent,  and  takes  the  benefits  sub- 
ject to  all  the  disabilities  by  which  the  transaction  was  ef- 
fected. He  cannot  claim  the  benefits  without  being  subject 
to  the  disabilities.  5  Am.  St.  Rep.  109,  note;  Mechem, 
Agency,  §§  130,  148,  167, 174;  Wade,  Notice,  §  668;  Graves 
T.  Spier  J  58  Barb.  349,  386,  387;  McLean  v.  Clarity  47  Ga. 
25,  70;  Olmsted  v.  HotaiXingy  1  Hill,  318;  Bennett  v.  Judsony 
21  N.  Y.  239;  Elwellv.  Chamherliny  31  id.  611,  619;  StewaH 
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V,  Johnson^  18  K  J.  Law,  87;  Preehy  v.  Parker^  56  N.  H. 
409.  The  refusal  of  Munkwitz  and  Coleman  to  return  the 
property  bought  through  the  aid  of  BooSy  and  the  retention 
of  the  benefits  arising  therefrom,  are  equivalent  to  ratifica- 
tion of  all  that  Boo8  did  to  effect  the  sale,  and  Boos  must 
be  treated  as  their  agent,  and  they  are  bound  by  all  the 
knowledge  that  Boos  had.  In  this  view  of  the  case,  it  is 
immaterial  whether  the  sale  was  a  sale  of  the  whole  prop- 
erty to  the  partnership  of  MunlwUsj  Coleman  &  BooSy 
or  a  sale  of  separate  undivided  thirds  to  MunkwitZy  Cole- 
man, and  Boos.  In  either  event  the  sale  was  brought  about 
through  the  aid  and  agency  of  Boos^  and  but  for  his  agency 
neither  Munkwitz  nor  Coleman  would  ever  have  purchased 
an  interest  in  the  property.  In  order  that  the  knowledge 
of  an  agent  may  not  bind  his  principal,  the  agent  must  be 
committing,  in  the  same  transaction  in  whi6h  he  is  em- 
ployed as  agent,  an  independent  fraud  for  his  own  benefit 
and  designedly  against  the  principal,  which  fraud  must  be 
of  such  a  nature  that  its  existence  and  possibility  depends 
upon  the  concealment  of  the  real  facts  from  the  principal. 
Pom.  Eq.  Jur.  §  675 ;  Majoribanks  v.  Sovendeuy  6  Ir.  Eq. 
238 ;  Ilewitt  v.  Loosemorey  9  Hare,  449 ;  Sankey  v,  Alexandery 
Ir.  Rep.  9  Eq.  260;  McMahon  v.  McElroy,  Ir.  Rep.  5  Eq.  1 ; 
Tucker  v.  HenziUy  4  Ir.  Ch.  513;  Atkins  v.  Delmegej  12  Ir. 
Eq.  1;  Espin  v.  Pemhertouy  3  De  G.  &  J.  547;  Spencer  v. 
Topham,  2  Jurist  (K  S.),  865 ;  Bradley  v.  Riches,  L,  R.  9  Ch. 
Div.  189;  Boursot  v.  Savage,  L.  R.  2  Eq.  142;  liohinson  v. 
Briggs,  1  Smale  &  G.  226. 

"Where  a  person  fraudulently  obtains  and  holds  possession 
of  the  real  estate  of  another  and  afterwards  expends  money 
in  its  care  and  improvement,  such  wrong-doer  is  not  en- 
titled to  any  compensation  for  the  money  so  expended. 
Railroad  Co.  v.  Soulier,  13  Wall.  517;  Waterman  v.  But- 
ton, 6  Wis.  265;  Thompson  v.  Thompson,  16  id.  91;  Witt  v. 
Trustees   Orand  Grove,  55  id.  380;  Gaines  v.  Lizardi,  1 
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Wood  (U.  8.),  56 ;  Gillespie  ^.  Moo7i,  2  Johns.  Ch.  602;  Wood- 
hull  V.  Rosenthal^  61  K  T.  396,  397;  2  Kent,  Coram.  338; 
Solmes  V.  McOee^  64  Miss.  129 ;  Dawson  v.  OtoWy  29  W.  Va. 
333;  Mill  V.  Hill,  3  H.  L.  Gas,  869;  Van  Home  «.  Fonda^ 
5  Johns.  Ch.  416. 

TF.  J.  Turner^  attorney  for  the  defendants  It.  N,  Hauoley^ 
Helen  A.  Hawley^  and  Clara  D.  Hawley^  to  the  point  that 
the  defendants  Boos  and  Yogel  should  not  be  allowed  for 
the  money  spent  by  them  for  alleged  improvements,  taxes, 
and  other  expenses  incurred  by  them  in  the  management 
and  sale  of  the  property,  cited  3  Pom.  Eq.  Jur.  §§  1240, 
1241 ;  WiM  V.  Trustees  Grand  Grove,  55  Wis.  376;  Blodgeti 
V.  Htttj  29  id.  169,  190;  Thompson  v,  Thompson,  16  id.  91, 
94;  Putnam  D.  Eitohie,  6  Paige,  390,  405;  Pitt  v.  Moore,  6 
Am.  St.  Eep.  489,  note;  Prichett  v.  Much,  74  Wis.  200;  10 
Am.  &  Eng.  Ency.  of  Law,  247;  Searl  v.  School  District,  133 
U.  S.  653;  Woodhull  v.  Rosenthal,  61  N.  T.  382,  396;  Jack- 
son  "0,  Loomis,  15  Am.  Dec.  350,  note;  Wood  v.  Wood,  83 
N.  T.  575;  Wood  i).  Conrad,  50  K.  W.  Rep.  95;  Cable  t>. 
EUis,  120  LI.  136;  Holmes  v.  McGee,  64  Miss.  129;  Newell, 
Ejectment,  631;  Carter  ^.  Brown,  35  Neb.  670;  Jones  v. 
Steam  Stone  CuUer  Co.  20  Fed.  Eep.  477. 

TT.  H  Timlin,  of  counsel,  for  the  defendants  R.  N. 
Rdwletj  and  others. 

Joshua  Stark,  for  the  defendant  Tesch,  contended,  inter 
alia,  that  trustees  have  an  inherent  right  to  be  reimbursed 
for  all  expenses  properly  incurred  in  the  execution  of  the 
trust.  Hill,  Trustees,  570;  7  Am.  &  Eng.  Ency.  of  Law, 
431 ;  Sanderson  v.  Sanderson,  20  Fla.  292 ;  Dey  v.  Codman, 
39  N.  J.  Eq.  258;  Garves  v.  Owens,  58  Hun,  609;  Davoue 
V.  Fanning,  2  Johns.  Ch.  252 ;  Michoud  v.  Girod,  4  How. 
683;  Kerr,  Frauds,  333,  345,  347;  2  Perry,  Trusts,  §§  910, 
912,  913,  915;  2  Pom.  Eq.  Jur.  §  1085.  These  allowances 
are  made  even  when  the  trustee  has  acted  in  violation  of 
the  trust.    In  such  case  the  trustee  will  be  charged  inter- 
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est,  and  if  the  violation  of  the  trust  be  gross,  compound 
interest,  and  he  may  also  be  denied  all  compensation  for 
time  and  services  devoted  to  the  care  and  disposition  of 
the  subject  of  the  trust ;  but  while  he  will  be  charged  in- 
terest and  denied  compensation,  he  will  be  allowed  actual 
disbursements  necessarily  incurred  in  the  management  of 
the  estate,  or  clearly  beneficial  thereto,  either  as  enhancing 
its  value  or  increasing  its  productiveness.  In  many  cases 
such  allowances  are  made  to  persons  held  to  be  trustees  by 
implication,  on  the  ground  of  fraud.  Fox  u  Mackreth^  1 
Lead.  Gas.  Eq.  (3d  Am.  ed.),  206,  219;  Oliver  v.  Court,  8 
Price,  127, 172;  Baugh  v.  PricCy  1  Wilson,  320;  Ebelmea- 
ier  V.  Ebelmessery  99  111.  541;  Kinney  v.  Knoehel,  51  id. 
112;  FisKbech  v.  Gross,  112  id.  208;  Rotch  v.  Morgan,  105 
Mass.  426 ;  How  v.  Camp,  Walker,  Ch.  427. 

For  the  defendants  Munkwitz,  Eckstein,  and  Anderson 
there  were  briefs  by  Winkler,  Flanders,  Smith,  BoUumds 
Vilas,  and  oral  argument  by  F.  C  Winkler,  They  argued, 
among  other  things,  that  the  appellants  cannot  maintain 
the  inconsistent  position  of  prosecuting  an  appeal  with  in- 
tent to  get  the  lands,  after  appropriating  and  holding  the 
price  at  which  they  were  sold.  Murphy  v.  Spaulding,  46 
N.  Y.  556;  Oenet  v.  Davenport,  60  id.  194;  Carll  v.  Oakley, 
97  id.  633 ;  Bennett  v.  Van  Syckel,  18  id.  481 ;  Webster- Glover 
L.  Mfg.  Co.  V.  St.  Croix  Co.  71  Wis.  317.  One  who  accepts 
the  benefit  of  an  order  or  the  condition  of  an  order  waives 
the  right  to  appeal  therefrom.  Flanders  v.  Merrimac,  44 
Wis.  621;  Cogswell  v.  Colley,  22  id.  399;  Pettit  v.  Eamlyn, 
42  id.  434;  Abbott  v.  Johnson,  47  Id.  239;  Likens  v.  McOor- 
mick,  39  id.  313 ;  Smith  v.  Coleman,  77  id.  343.  The  same 
rule  applies  to  all  cases  of  fraud.  One  who  proves  a  debt 
under  an  assignment  thereby  waives  all  objection  to  the 
assignment  which  is  known  to  him  or  of  which  he  has  no- 
tice at  the  time  of  his  proofs.  Littlejohn  v.  Turner,  73 
Wis.  113.     So,  too,  a  creditor  who  has  been  defrauded  of 
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his  goods,  if  he  sue  for  and  obtain  judgment  for  the  price 
(knowing  the  fraud),  or  proves  his  claim  against  an  estate 
in  insolvency,  thereby  waives  his  right  to  recover  the  prop- 
erty. Ormahy  V.  Dearborn^  116  Mass.  386;  Seavey  v.  Pot- 
ter, 121  id.  297;  Stoutenhurgh  v.  KonUe,  15  N.  J.  Eq.  33. 
Even  the  bringing  of  a  suit  for  the  price,  which  is  discon- 
tinued, will  have  the  same  effect  if  brought  with  knowledge. 
Bulkley  v.  Morgan^  46  Conn.  393 ;  Adler  v.  Fenton,  24  How. 
407;  Dihhlee  v.  Sheldon,  10  Blatchf.  178;  Dellone  v.  Hull, 
47  Md.  112;  Emma  Silver  Mining  Co.  v.  Emma  S.  M.  Co. 
ofN.  Y.  7  Fed.  Kep.  424;  Bach  v.  Tuch,  126  N.  Y.  53. 
So  the  taking  of  security  for  the  price  waives  the  fraud  and 
precludes  the  right  of  recovering  the  property.  Jbslin  «. 
Cowelly  52  N.  Y.  91. 

E.  Mariner,  for  the  defendants  Coleman. 

The  following  opinion  was  filed  June  2, 1894: 

WiNSLOW,  J.  That  part  of  the  judgment  of  the  circuit 
court  which  set  aside  as  fraudulent  and  void  the  ostensible 
sale  of  the  groat  bulk  of  this  valuable  estate  to  Vogel  for 
the  benefit  of  Boos,  the  son-in-law  of  Tesc/i,  and  of  Tesch 
himself,  is  not  appealed  from.  Its  justice  is  not  and  could 
not  be  questioned.  This  transaction  bore  all  the  badges  of 
fraud  known  to  the  law.  It  was  a  sham ;  it  was  kept  secret ; 
it  was  a  conveyance  by  the  trustee  of  the  trust  property 
nominally  to  another,  but  in  reality  to  himself  and  his  son- 
in-law;  the  nominal  consideration  was  grossly  inadequate, 
and  was  not  in  fact  paid  except  as  the  sales  of  property 
afterwards  paid  it ;  it  was  a  deliberate  scheme  to  divert 
from  the  proper  beneficiaries  a  handsome  fortune,  which 
was  well-nigh  successful.  Earely,  we  believe,  has  a  court 
of  equity  been  required  to  review  and  condemn  so  flagrant 
a  breach  of  duty  on  the  part  of  a  trustee.  Let  us  hope 
that  such  occasions  will  be  even  more  rare  in  the  future. 

The  important  questions  raised  by  the  appeal  of  the 
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grandchildren  which  we  deem  it  necessary  to  discuss  are 
substantially  three  in  number.  They  are :  First,  were  Jtfunh- 
witz^  Coleman,  Anderson^  and  Eckstein  innocent  purchasers 
without  notice  of  fraud  by  the  trustees?  Second,  should 
Boos  and  Vogel  be  allowed  in  the  accounting  for  improve- 
ments put  by  them  upon  the  land  ?  Third,  should  Boos  and 
Vogel  be  charged  with  damages  for  mismanagement  in 
handling  and  disposing  of  the  property? 

1.  The  circuit  court  acquitted  the  purchasers  named  in 
the  first  question  of  all  complicity  in,  and  of  all  notice, 
either  actual  or  constructive,  of,  the  fraud  of  Tesoh  and 
BooSy  and  consequently  upheld  their  titles  as  honafide  pur- 
chasers, and  required  Boos^  Vogely  and  Tesch  to  account  for 
the  proceeds  of  the  sales  made  to  them,  with  interest. 

We  shall  spend  but  little  time  considering  the  question 
as  to  the  h&fia  fides  of  the  purchases  of  Anderson  and  Eck- 
stein. It  is  true  that  the  relations  between  these  purchasers 
and  Boos  and  Tesch  were  intimate.  Anderson  was  the  son- 
in-law  of  Teschy  and  Eckstein  Vras  his  housekeeper.  These 
facts  are  vety  proper  to  be  considered  in  determining  the 
question  of  fraud,  but  they  are  by  no  means  conclusive. 
Good  faith  may  still  exist,  notwithstanding  this  close  rela- 
tionship. The  prices  which  they  paid  do  not,  under  the 
testimony,  seem  to  have  been  inadequate.  Certainly  there 
cannot  be  said  to  have  been  in  either  case  any  such  dispar- 
ity between  the  value  of  the  land  and  the  price  paid  as 
would  stamp  the  transaction  as  fraudulent.  It  is  true  that 
they  bought  from  Boos  and  received  deeds  executed  by 
trustees,  but  we  do  not  think  that  this  fact,  under  the  cir- 
cumstances in  evidence,  necessarily  charges  them  with 
knowledge  of  the  existence  of  any  breach  of  trust.  Upon 
this  question,  the  circuit  judge  says  in  his  opinion:  "It  is 
fto  manifest  that  they  relied  implicitly  upon  Boo^  state- 
ments and  upon  his  honesty,  and  that  they  knew  nothing 
ol  the  Vogd  sale  and  were  utterly  ignorant  of  business 
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aflfairSj  that  it  would  be  hard,  if  not  contrary  to  equity,  to 
charge  them  with  notice  of  a  breach  of  trust  merely  be- 
cause their  deeds  were  executed  by  the  trustees.  .  .  . 
I  cannot  say  that  they  were  consciously  guilty  of  fraud, 
and  there  id  certainly  no  such  clear  evidence  of  facts  com- 
ing to  their  knowledge,  calculated  to  put  them  upon  in- 
quiry, as  to  justify  me  in  charging  them  with  constructive  ' 
fraud."  We  agree  with  the  conclusions  of  the  circuit  judge 
on  this  question. 

As  to  the  MunTcwitz  and  Coleman  transfer,  the  question 
is  one  of  greater  difficulty.  It  is  claimed  by  the  appellants 
(1)  that  MunJcwiU  and  Coleman  had  actual  notice  of  the 
fraud  of  Boos^  or  at  least  were  informed  of  such  facts  as 
should  have  put  them  upon  inquiry,  which,  if  followed  up, 
would  have  led  to  actual  knowledge ;  (2)  that,  even  if  this 
be  not  so^  the  fraud  of  Boos  penetrates  and  vitiates  the  en- 
tire transaction,  because  Boos  was  the  partner  of  Munh- 
wit&  and  Coleman  in  the  purchase,  and  they  are  legally 
chargeable  with  his  fraud. 

Ad  to  actual  notice  the  circuit  judge  says,  in  the  course 
of  his  opinion :  "  It  appears  by  the  uncontradicted  evidence 
bearing  upon  that  subject  that  neither  Munkwitz  nor  Cole- 
man knew  of  the  sale  to  Vogel^  and  that  neither  of  them 
knew  or  suspected  that  Boos  had  or  claimed  to  have  any 
interest,  legal  or  equitable,  in  tl)e  Hawley  estate."  A  very 
thorough  examination  of  the  evidence  in  the  record  con- 
vinces us  that  this  statement  is  entirely  correct,  and  with 
this  remark  we  shall  content  ourselves  on  this  point. 

The  contention  that  Munkwitz  and  Coleman  had  knowl- 
edge of  facts  which  should  have  put  them  upon  inquiry  as 
to  the  fraud  of  Boos  and  Tesch  was  answered  by  the  circuit 
judge,  evidently  after  mature  consideration  of  the  evidence, 
in  the  negative.  In  support  of  the  affirmative  of  the  propo- 
sition, many  facts  which  are  either  admitted  or  undeniably 
proven  are  urged  with  great  vigor  and  ability  by  the  ap» 
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pellants'  counsel.  The  most  significant  of  these  facts  are: 
That  Tesch  and  Coleman  were  married  to  sisters  and  were 
intimate  friends;  that  Boos  was  married  to  TescKa  daugh- 
ter, who  was  Coleman's  niece ;  that  Vogd  was  the  nephew 
of  both  Tesch  and  Coleman ;  that  both  Munkwiiz  and  Cole- 
man knew  that  the  title  was  in  Tesoh  bxl&  Mrs.  Hawley  as 
trustees,  and  that  both  were  active  and  intelligent  business 
men ;  that  Coleman  and  Boos  were  on  intimate  terms,  and 
that  Coleman  had  previously  assisted  Boos  in  embarking  in 
the  distillery  business ;  that  Coleman  and  Boos  had  dealt  in 
mining  stocks  together;  that  Boos  was  almost  constantly 
on  the  land,  superintending  grading  and  other  improve- 
ments, with  all  the  appearance  of  an  owner;  that  Boos  and 
Munkwitz  were  old  acquaintances  and  quite  intimate;  that 
neither  Munkwitz  nor  Coleman  took  any  pains  to  ascertain 
whether  Boos  paid  anything  for  his  one-third  interest  in 
the  land;  and,  further,  that  Munkwitz  made  contradictory 
statements  as  to  his  negotiations  with  Boos  and  Tesch^  and 
as  to  whom  he  in  fact  dealt  with. 

It  is  unfortunate,  in  dealing  with  this  question,  that  we 
have  not  the  benefit  of  the  testimony  of  Mr.  Coleman,  who 
died  after  the  commencement  of  the  action  and  before  his 
testimony  could  be  taken.  Coleman  was  the  most  active 
man  in  the  making  of  this  purchase.  It  was  to  Coleman 
that  J?(7e?9  first  suggested  the  purchase  of  the  land,  and 
Coleman  seems  to  have  principally  conducted  the  negotia- 
tions on  behalf  of  himself  and  Munkwitz  with  Tesch.  Doubt- 
less Coleman  could  have  thrown  much  light  on  many  mat- 
ters which  are  now  obscure,  but  we  have  not  that  light, 
and  the  case  must  be  decided  upon  the  evidence  actually 
before  us. 

It  is  certainly  true  that  many  facts  in  the  case,  notably 
those  above  referred  to,  showing  the  close  relationship 
and  friendship  which  existed  between  Tesch^  BooSy  MurJcr 
witZy  and  Coleman,  tend  to  throw  considerable  doubt  upon 
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the  lona  fides  of  Munkwiiz  and  Coleman  in  this  transac- 
tion ;  but,  on  the  other  hand,  there  are  other  facts  equally 
undeniable  which  tend  strongly  to  establish  their  entire 
good  faith.  Among  these  may  be  noticed  two  important 
facts,  viz.,  that  the  sale  was  for  a  full  and  adequate  consider- 
ation, which,  so  far  as  the  shares  of  Munkwitz  and  Cole- 
man were  concerned,  was  paid  at  once;  that  Teach^  the 
trustee,  was  an  old  resident  of  Milwaukee,  a  prosperous 
business  man,  and  a  man  who  had  always  hitherto  borne  a 
good  reputation.  The  circuit  judge  evidently  considered 
these  facts  of  great  weight,  and  properly  so.  It  is  true 
these  facts  alone  are  not  conclusive  proof  of  good  faith, 
nor,  on  the  other  hand,  are  the  facts  relied  upon  by  appel- 
lants conclusive  evidence  of  bad  faith.  It  is,  after  all,  a 
question  of  fact  from  the  evidence  whether  actual  knowl- 
edge, or  notice  equivalent  to  actual  knowledge,  of  the 
fraud  of  Teach  and  Boos  was  proven.  Can  we  say  that 
the  conclusions  of  the  trial  court  are  wrong  in  this  respect? 
Is  there  any  fact  proven  which  the  court  must  say  as  mat- 
ter of  law  is  the  legal  equivalent  of  such  knowledge  or 
notice?  On  a  review  of  the  whole  evidence,  which  could 
not  be  gone  over  in  detail  without  filling  a  good-sized  vol- 
ume, my  brethren  are  all  of  the  opinion  that  the  findings 
of  the  trial  court  cannot  be  reversed  on  this  question.  The 
writer  of  this  opinion  has  been  and  still  is  inclined  to  the 
opinioti  that  the  evidence  calls  for  and  justifies  a  finding 
to  the  eflfect  that  Munkwitz  and  Coleman  had  knowledge 
of  facts  which  should  have  put  a  prudent  man  upon  in- 
quiry as  to  the  good  faith  of  the  transaction,  but  as  he 
agrees  with  the  result,  upon  a  ground  hereafter  stated,  he 
deems  it  unnecessary  to  do  more  than  state  the  fact  of  his 
nonconcurrence  upon  this  point. 

We  come  now  to  the  second  proposition  of  the  appel- 
lants, namely,  that  the  fraud  of  Boos  vitiates  the  entire 
transaction.    In  support  of  this  contention  it  is  said,  in  the 
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first  place,  that  Boos  was  a  partner  of  Munkwitz  and  Cole- 
man in  the  purchases,  and  therefore  they  must  be  charged 
with  his  knowledge.  Of  the  general  proposition  that  a 
firm  is  charged  with  the  knowledge  of  facts  known  to  one 
partner  in  the  course  of  a  partnership  transaction,  there 
can  be  no  doubt.  Had  there  been  an  existing  partnership, 
and  had  Boos  taken  partnership  funds  and  purchased  real 
estate  held  in  trust,  knowing  such  purchase  to  be  a  fraud 
upon  the  cestuis  qtte  trustenty  doubtless  the  whole  trans- 
action could  be  and  should  be  set  aside  as  fraudulent. 
This,  however,  is  not  such  a  case.  The  purchase  of  this 
land  was  in  no  sense  a  purchase  by  the  firm  or  a  purchase 
in  the  course  of  partnership  business.  It  is  true  that  the 
articles  of  agreement  between  MunhwitZy  Coleman,  and 
Boos  bear  date  November  2d,  and  recite  that  the  parties 
"have  this  day  entered  into  a  partnership,^'  and  it  is  also 
true  that  the  deed  of  the  lands  to  MufiJcwiiz  was  not  exe- 
cuted until  some  days  afterwards,  and  from  these  facts  it 
is  argued  that  the  conveyance  was  in  fact  a  conveyance  to 
the  partnership  in  the  course  of  its  business,  which  business 
was  the  purchase  and  sale  of  this  identical  real  estate. 
Upon  this  question  the  circuit  judge  very  pertinently  ob- 
serves :  "  Equity  looks  not  exclusively  to  words  and  names, 
but  considers  the  very  substance  of  the  transactions.  Fol- 
lowing down  the  instrument,  we  find  the  arrangement  to 
be  that  seventy-five  thousand  dollars  of  the  capital  stock 
of  the  partnership  was  to  consist  of  lands  to  be  purchased,^ 
not  by  the  partnership,  but  by  the  partners  individually, 
each  to  pay  for  or  to  secure  by  his  individual  notes  an  un- 
divided one-third  part  of  the  land.  This  clearly  shows  that 
the  partnership,  whether  it  had  been  technically  formed  or 
not,  had  not  gone  into  operation, —  that  the  members  had 
not  as  yet  brought  in,  and  were  yet  to  bring  in,  each  his 
share  of  the  capital  stock,  so  far  as  the  same  was  to  consist 
of  land.    So  that  it  may  consistently  be  said  that  MunJcwUa 
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and  Coleman  each  bought  and  paid  for  an  equal  interest  in 
this  land,  and  that  the  interest  of  Booa^  and  his  interest 
alone,  came  in  through  the  Vogel  sale,  and  that  he,  and  he 
alone,  was  a  trustee  in  his  own  wrong  of  the  property  which 
he  contributed  to  the  capital  stock  of  the  firm." 

We  see  no  fault  with  this  reasoning.  It  seems  to  us  to 
amount  to  a  demonstration  that  each  partner  was  to  pur- 
chase and  contribute  to  the  capital  stock  of  the  proposed 
firm  one  third  of  this  land,  and  that  the  firm,  though  nom- 
inally, perhaps,  formed  at  the  time  of  the  agreement,  had 
no  business  existence  until  the  land  was  bought.  Each 
partner  was  to  buy  his  own  interest  in  the  land  and  pay 
for  it  with  his  own  funds,  and  Munkwitz  and  Coleman  did 
do  so;  and  then  each  contributed  his  undivided  one-third 
of  the  land,  which  he  individually  had  purchased,  to  the 
capital  stock  of  the  firm. 

Looking  at  the  transaction  in  this  light,  it  seems  very 
clear  that  this  purchase  was  not  a  purchase,  in  any  sense, 
by  the  firm  of  Munkwitz,  Coleman  &  Boos,  but  it  consisted 
Jot  individual  purchases  by  Munkwitz  and  Coleman  (and,  as 
they  supposed,  by  Boos  also)  separately  of  an  undivided 
one-third  each  of  the  real  estate,  and  a  contribution  of  such 
one-third,  after  its  purchase,  to  the  capital  of  the  firm.  If 
this  be  the  proper  view  of  the  legal  effect  of  the  transac- 
tion, it  is  clear  that  the  purchase  by  Munkwitz  or  Coleman 
of  his  one-third  is  not  afifected  by  the  fraud  of  Boos  in  the 
acquisition  of  his  one-third.  If  a  person  who  is  a  trustee 
contributes  to  the  capital  stock  of  a  firm  trust  funds,  his 
copartners  not  knowing  their  trust  character,  the  cestui 
que  trust  does  not  thereby  become  a  creditor  of  the  firm. 
1  Bates,  Partn.  §  481 ;  1  Ewell's  Lindl.  Partn.  (1st  ed.),  313. 
This  is  on  the  principle  that  the  breach  of  trust  or  fraud  is 
the  act  of  the  individual  alone,  and  not  the  act  of  the  firm. 
The  same  principle  applies  here,  and  its  logical  result  man- 
ifestly is  that  the  purchases  of  Munkwitz  and  Coleman,  if 
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made  in  good  faith,  are  not  affected  by  the  fraud  of  Boob 
in  the  acquisition  of  his  interest.  DriffiU  v.  Goodwin,  23 
Grant,  Ch.  431. 

But  it  is  said  further  by  appellants  that  Boos  was  the 
agent  of  Tesch,  the  trustee,  in  the  sale  of  the  property,  and 
so  was  incapacitated  from  becoming  a  purchaser,  and  that, 
Munkwitz  and  Coleman  having  joined  in  the  purchase  with 
the  agent  of  the  trustee,  the  entire  sale  is  void.  In  sup- 
port of  this  contention  the  case  of  O^Dell  v,  Rogers,  44  Wis. 
136,  is  relied  on.  This  case  holds,  in  brief,  that  the  active 
attorney  of  the  executor  of  an  estate  cannot  buy  from  the 
executor  property  of  the  estate,  and  that  persons  who 
united  with  the  attorney  in  the  purchase,  with  full  knowl- 
edge of  the  facts  affecting  his  disability,  are  also  chargeable 
with  him  as  trustees  of  the  property  so  bought.  It  seems 
quite  plain  that  the  case  is  not  analogous  to  the  one  at  bar. 
Here  Boos  pretended  to  Munhwitz  and  Coleman  that  the 
land  belonged  to  the  Hawley  estate,  and  assumed  to  act  as 
agent  of  the  trustees  in  inducing  Coleman  to  purchase. 
Coleman  and  Munkwitz  declined  to  purchase  unless  Boos 
would  take  one  third.  To  this  Boos  consented,  abandoned 
his  pretended  agency,  to  the  knowledge  of  all  the  parties, 
and  thereafter  Coleman,  Boos,  and  Munkwitz  negotiated 
directly  with  Tesch.  There  is  no  principle  which  prevents 
an  agent  from  abandoning  his  agency  with  the  knowledge 
and  consent  of  his  principal,  and  then  purchasing  of  his 
former  principal  at  arm's  length  and  upon  an  equal  footing. 
This  was  the  transaction  as  it  appeared  to  Munkwitz  and 
Coleman,  and  the  difference  between  such  a  transaction 
and  the  transaction  which  was  condemned  in  the  case  of 
0*Dell  V.  Rogers,  44  Wis.  136,  is  very  plain. 

We  do  not  find  it  necessary  to  discuss  the  effect  of  the 
fraudulent  concealment  which  Boos  confessedly  practiced 
on  Coleman  and  Munkwitz  in  this  transaction.  He  was  in 
fact  the  owner  of  the  property  to  be  sold,  but  pretended  to 
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be  first  an  agent  for  the  sale  of  it,  and  afterwards  an  equal 
purchaser  with  them.  It  is  urged  with  much  force  that  this 
concealment  of  his  real  character  in  the  transaction  was  a 
material  and  substantial  fraud  on  his  co-purchasers.  It  is 
said  that  there  is  no  reason  to  think  that  they  would  have 
purchased  had  they  known  that  Boos  was  in  fact  selling 
instead  of  buying,  and  instead  of  being  interested  in  buy- 
ing on  favorable  terms  was  in  fact  deeply  interested  in 
buying  on  the  highest  possible  terras.  It  is  argued  that, 
conceding  that  Boos  was  a  partner  or  agent  of  Munkwits 
and  Coleman  in  the  purchase,  still  they  will  not  be  charged 
with  constructive  notice  of  the  facts  known  to  BooSy  be- 
cause Boos  committed  an  independent  fraud  on  them  for  his 
own  benefit  by  concealing  the  real  facts  of  his  relationship 
to  the  property.  2  Pom.  Eq.  Jur.  §  675,  and  notes.  This 
presents  an  interesting  question,  but,  as  above  stated,  we 
do  not  find  it  necessary  to  decide  it,  because  we  have  prac- 
tically held  that  Boos  was  not  acting  as  partner  or  agent 
of  Munkwitz  and  Coleman  in  the  making  of  the  purchase. 

The  case  of  King  v.  Remington^  36  Minn.  15,  is  greatly 
relied  upon  by  the  appellants.  We  shall  not  attempt  to  re- 
view it.  In  many  of  its  facts  it  is  quite  similar  to  the 
present  case.  There  are,  however,  important  differences 
in  the  facts,  and  when  we  hold  that  the  purchase  in  the 
present  case  was  an  independent  purchase  by  each  party, 
and  not  a  partnership  transaction,  a  clear  distinction  is 
raised  between  the  two  cases,  because  in  that  case  the  pur- 
chase which  was  attacked  was  held  on  the  evidence  to  have 
been  a  partnership  act,  so  that  notice  to  either  party  af- 
fected both  partners. 

There  is  another  ground  upon  which  it  seems  clear  to  the 
writer  that  the  appellants  cannot  now  recover  the  lands 
conveyed  to  Coleman,  Munkwitz^  Anderson^  and  Eckstein. 
The  law  is  that  a  party  injured  by  the  fraudulent  sale  of 
pro|)erty  made  by  his  trustee  has  a  choice  of  remedies. 
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He  may  affirm  the  sale  and  recover  the  price,  or  he  may 
disaffirm  the  sale  and  recover  back  the  property.  But  he 
cannot  do  both, —  they  are  inconsistent  remedies.  In  this 
case,  the  appellants  by  their  complaint  attempted  to  dis- 
affirm the  sale  and  recover  the  property  sold,  The  circuit 
court,  by  its  interlocutory  order  in  the  nature  of  a  judg- 
ment, dated  September  17, 1890,  adjudged  that  MunkwitZy 
Coleman,  Andersoiiy  and  Eclcstein  were  all  innocent  pur- 
chasers, and  that  the  conveyance  to  them  passed  good  title, 
and  ordered  a  reference  to  ascertain  the  amounts  which 
Boos  J  Vogd^  and  Teach  should  account  for.  The  plaintiffs 
took  no  appeal  from  that  order,  but  appeared  before  the 
referee  on  the  hearing,  and  filed  a  long  itemized  account  of 
the  sales  of  lands  made  by  Boos  and  Teach^  which  they 
claimed  Boos  and  Tesch  should  account  for.  Included 
among  the  items  of  this  account  were  the  sums  received 
from  MuiiktoitZy  Coleman,  Aadersoiij  and  Eckstein^  and  the 
referee  in  his  report  charged  all  these  sums  to  Boos  and 
Vogd^  and  they  were  included  in  the  gross  amount  of  the 
judgment  rendered  on  the  referee's  report.  It  seems  to  me 
very  clear  that  the  appellants  abandoned  their  claim  to  re- 
cover the  specific  property,  and  by  not  appealing  from  the 
interlocutory  order  (which  was  clearly  appealable),  bat,  on 
the  contrary,  prosecuting  their  claim  to  judgment  against 
Boos  and  Tesch  for  the  consideration  moneys,  have  barred 
themselves  from  now  returning  to  and  insisting  on  their 
right  to  recover  the  specific  property.  This  view  is  simply 
stated  as  the  individual  view  of  the  writer  of  this  opinion. 
2.  Should  Boos  and  Vogel  be  credited  with  the  amount 
spent  by  them  in  grading  and  other  improvements  upon 
the  land?  It  appeared  by  the  evidence  that  in  1885  Boos 
built  a  house  and  barn  on  the  lots  set  apart  to  him,  and  oc- 
cupied them  as  his  homestead  until  April,  1891,  when  be 
surrendered  possession  to  Johnston,  the  new  trustee.  The 
buildings  cost  about  $10,000,  but  the  evidence  was  conflicting 
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•as  to  the  sam  which  they  actaally  added  to  the  market  value 
of  the  lots,  and  $5,000  was  allowed  and  credited  to  Boos 
upon  the  acoounting  on  acoount  of  the  increased  yalue  of 
the  lots  by  reason  of  such  house  and  barn.  There  was  also 
allowed  and  credited  $17,010.97  for  amounts  spent  by  Boos 
in  grading  and  filling  lots  and  grading  and  making  streets 
through  the  property  and  laying  water  pipes  and  sewers. 
There  was  also  credited  to  Boos  one  third  of  the  sum  of 
$9,061.90,  which  amount  was  spent  by  Munhwitz^  Coleman, 
and  Boos  for  grading  and  street  work.  Exception  was 
duly  taken  to  the  allowance  of  all  of  these  items,  and  the 
question  is  whether  they  were  properly  allowed  to  Boos, 
The  building  of  the  house  and  barn  was  of  course  purely  a 
voluntary  expenditure  on  the  part  of  Boos.  The  grading 
and  street  work  were  not  ordered  by  the  city  authorities, 
but  the  referee  found  that  the  expenditures  so  made  were 
reasonable,  necessary,  and  advantageous,  and  enhanced  the 
value  of  the  property  more  than  the  amount  expended. 

We  are  of  the  opinion  that  none  of  these  charges  can 
be  alloNved.  Boos  was  a  fraudulent  purchaser.  He  is  not 
-charged  merely  with  constructive  fraud,  but  found  and 
amply  proven  to  have  been  an  active  participant  in  the 
actual  and  intended  fraud  of  Tesch.  Such  a  purchaser  can- 
not, under  well-established  principles,  be  credited  with  im- 
provements voluntarily  made  on  the  trust  property.  The 
<lecisions  of  this  court  are  to  this  effect.  Waterman  v.  Dut- 
ion,  6  Wis.  265 ;  Thompson  v.  Thompson,  16  Wis.  91 ;  Witt 
V.  Trustees,  55  Wis.  376.  For  other  authorities  in  support 
of  the  proposition,  see  Railroad  Co.  v.  Soutter,  13  Wall.  517; 
Gillespie  v.  Moon,  2  Johns.  Ch.  602 ;  WoodhuU  v.  Rosenthal, 
^1  N.  T.  389;  Dawson  v.  Grow,  29  W.  Va.  333;  1  Lewin, 
Trusts  (Flint's  Notes),  492.  There  is  nothing  in  the  case 
of  Cook  V.  Berlin  W.  M.  Co.  56  Wis.  643,  which  is  at  all  in 
•conflict  with  this  doctrine.  That  was  a  case  of  constructive, 
not  actual,  fraud.  It  seems  questionable  whether  a  trustee 
Vol.88— 16 
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to  sell  lands  could  himself  be  allowed  for  these  improve- 
ments.   2  Perry,  Trusts,  §  526,  and  cases  cited. 

Certain  other  items  were  allowed  to  Boob  in  the  account, 
which  are  complained  of,  but  which  we  think  were  cor- 
rectly allowed.  They  are  for  taxes  paid  on  the  lands,  for 
commissions  paid  to  real-estate  agents  in  negotiating  sales, 
and  expenses  of  procuring  abstracts  of  title  for  lots  sold. 
The  taxes  were  paid  for  the  protection  of  the  title,  and  are 
plainly  properly  allowable.  Failure  to  pay  them  would 
have  been  only  an  additional  wrong  on  the  part  of  Boob. 
The  expenses  for  abstracts  and  commissions  to  agents  were 
apparently  necessary  expenses  in  making  the  sales  of  which 
the  appellants  now  receive  the  benefit.  Had  the  trustee 
himself  made  the  sales,  he  would  have  been  entitled  to 
credit  for  such  expenses,  and  we  see  no  good  reason  why 
jff^o*  should  not  be  so  credited. 

3.  The  appellants  claim  that  Boob  and  YogeL  should  be 
charged  with  not  less  than  $70,000  for  damages  caused  by 
their  mismanagement  in  handling  the  property.  On  this 
point  we  shall  only  say  that  we  are  satisfied  that  the  claim 
was  properly  disallowed  by  the  trial  court. 

The  appeal  of  the  defendant  Munkwitz  presents  but  a 
single  question.  The  referee  found  that  Munkwitz  had  in 
his  possession  $5,956,58  on  account  of  Boos^  one-third  in- 
terest in  the  lands  deeded  to  Munkwitz,  and  charged  Munk- 
witz with  simple  interest  on  that  sum  from  the  commence- 
ment of  the  suit  until  September  19, 1890,  when  Johnston 
was  appointed  trustee,  at  which  time  Munkwitz  was  ready 
and  offered  to  pay  said  money  over  to  Johnston.  The 
amount  of  this  interest  is  $1,133.23.  The  referee's  finding 
was  confirmed  by  the  court,  and  judgment  rendered  against 
Munkwitz  for  the  amount.  We  see  no  error  in  this  charge. 
The  money  belonged  to  the  trust  estate.  The  commence- 
ment of  the  action  was  in  effect  a  demand  for  it.  Both 
claimants  were  parties  to  the  action.   Mr.  Munkwitz  might 
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undoubtedly  have  protected  himself,  and  at  the  same  time 
placed  the  money  where  it  might  earn  interest  for  its  right- 
ful owner,  by  bringing  it  into  court  for  the  benefit  of  which- 
ever party  should  finally  be  adjudged  to  be  the  owner 
of  it. 
No  other  points  require  attention. 
By  the  Court. —  Upon  the  appeal  of  MunhoUz,  the  judg- 
ment is  affirmed,  with  costs ;  upon  the  appeal  of  the  oea- 
tuis  que  trustent,  that  part  of  the  judgment  which  allows 
credits  for  improvements  upon  the  lands  is  reversed,  and 
in  all  other  respects  the  judgment  is  affirmed,  with  costs 
to  be  taxed  in  favor  of  the  cestuis  que  trustent  against  BooSj 
Vogely  and  Tesch;  and  the  action  is  remanded  with  direc- 
tions to  modify  the  judgment  as  indicated  in  this  opinion 
and  enter  final  judgment  in  accordance  herewith. 

A  motion  for  a  rehearing  was  denied  October  2, 1894 


Jaosbok,  Bespondent,  vs.  Wisconsin  Tblephonb  Oompakt, 

Appellant. 

September  4— October  f,  1894. 

(1-8)  Negligence:  Proximate  cause:  Fire  caused  by  lightning:  Disused 
telephone  wire:  **ActofOod:"  Court  and  jury.  {4t)  Instructions  to 
jury.    (5)  Costs  in  supreme  court:  Printing. 

1.  Upon  a  plateau  about  eightj  feet  above  the  surrounding  country 
stood  plaintiff's  bam  and  another  building,  about  825  feet  apart» 
each  having  on  its  top  a  flagpole  twenty  to  thirty  feet  high.  A 
telephone  company  had  left  a  wire  attached  to  the  pole  on  the 
other  building  and  running  thence  to  the  roof  of  the  bam.  During 
a  storm  the  other  building  was  struck  by  lightning,  and  a  few  min- 
utes —  or  seconds  —  later  flames  broke  out  on  the  roof  of  the  bam» 
and  it  was  destroyed.  The  evidence  showed  that  the  bam  was  fired 
by  lightning,  and  tended  to  show  that  there  was  but  <me  flash  or 
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stroke  t  that  the  flagpole  on  the  other  builcUng  was  shattered  dowa 
to  about  the  place  where  the  Wire  was  attached,  but  the  buildiug 
was  otherwise  uninjured ;  and  that  the  flagpole  on  the  bam  was 
not  damaged  bj  the  lightning.  Held,  that  the  evidence  sustained 
k  Verdict  tO  the  edect  that  the  negligence  ot  the  telephone  com- 
pany in  leaving  the  wire  in  that  condition  was  the  proximate  cause 
of  the  burning  of  the  bam.  It  cannot  be  said,  aa  matter  of  law, 
that  it  was  entirely  improbable  that  the  other  building*  situated  as 
it  was,  should  be  struck  by  lightning ;  and  the  verdict  finding  tliat 
the  bolt  which  struck  that  building  was  the  same  bolt  which  fired 
tiie  bam  cannot  be  said  to  be  based  on  mere  conjecture.  Nbwman 
and  PiNNST,  JJ.,  dissent,  being  of  opinion  that  the  neglect  of  the 
company  to  remove  the  wire,  if  a  cause  of  the  loss,  was  a  remote 
cause. 

2,  The  question  whether  it  was  possible  or  probable  that  the  lightning 
Btnkiug  the  other  building  would  be  conducted  over  the  telephone 
wire  so  as  to  set  fire  to  the  bam  more  tlian  300  feet  away,  was 
properly  a  question  for  the  jury  on  the  evidence,  including  the 
opinions  of  experts. 

8.  The  telephone  company  cannot  escape  liability  for  its  n0gligence  on 
the  ground  that  the  stroke  of  lightning  was  "an  act  of  God." 

4.  It  is  not  error  to  refuse  to  give  special  instructions  which  are  sub- 

stantially given  in  the  gclieral  charge 

5.  Respondent's  brief  of  147  pages  being  unjustifiably  long,  he  is  al- 

lowed therefor,  in  the  taxation  of  costs,  the  expense  of  printing 
forty  pages  only. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

This  action  is  brought  to  recover  damages  for  a  barn  and 
its  contents,  burned,  as  plaintiflf  claims,  by  reason  of  de- 
fendant's negligence.  Near  the  city  of  Eau  Claire  there  is 
a  plateau  about  eighty  feet  above  the  level  of  the  surround- 
ing country.  In  August,  1889,  two  large  frame  buildipgs, 
about  325  feet  distant  from  each  other,  stood  upon  this 
plateau,  one  being  a  county  fair  building  known  as  Floral 
Hall,  and  the  other  being  the  barn  of  the  plaintiff.  These 
buildings  were  about  the  same  height,  and  upon  the  top  or 
ridge  of  each  there  stood  a  flagpole  or  mast  twenty  to 
thirty  feet  in  height.  Prior  to  the  year  1888  the  defend- 
ant bad  construoted  a  telephone  line  from  the  highway 
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running  past  the  fair  grounds.  In  September^  1888,  the 
defendant  placed  a  telephone  in  Floral  Hall,  and  connected 
it  with  No.  12  wire  with  its  telephone  line  on  the  highway. 
This  connecting  wire  ran  from  the  highway  first  to  the 
flagpole  upon  plaintiflTs  barn,  and  was  there  tied  to  the 
pole ;  from  thence  it  ran  directly  to  Floral  Hall.  There 
was  a  dispute  as  to  the  place  where  this  wire  was  fastened 
to  Floral  Hall,  the  plaintiflTs  witnesses  testifying  that  it 
was  fastened  directly  to  the  flagstaff  upon  Floral  Hall,  a 
foot  or  so  above  the  roof,  while  the  defendant's  witnesses 
claim  that  it  was  attached  to  nails  on  the  side  of  the  build> 
ing.  The  plalntiflf  gave  no  permission  to  attach  the  wire 
to  his  barn,  and  testified  that  he  had  no  knowledge  that  it 
was  so  attached.  A  ground  wire  from  the  telephone  in  the 
interior  of  Floral  Hall  ran  up  to  the  flagstafiF,  and  thence  a 
distance  of  about  376  feet  to  the  ground,  where  it  was  at- 
tached to  an  iron  water  pipe.  Some  time  in  the  fall  of  1888 
the  defendant  took  out  the  telephone  from  Floral  Hall, 
together  with  the  insulated  wire  in  the  interior  of  the 
building.  The  ground  wire  was  left  intact,  and  so  was  the 
wire  from  Floral  Hall  to  the  barn.  The  wire  from  the  high- 
way to  JacTcBov^B  barn  was  taken  down,  but  it  was  claimed 
by  the  plaintiff's  witnesses  that  a  considerable  piece  of  said 
wire  at  the  barn  end  thereof  was  left  resting  upon  the  roof 
of  the  bam. 

On  the  night  of  the  20th  day  of  August,  1889,  there  was 
considerable  rain.  At  about  4  o'clock  in  the  morning  there 
was  a  flash  of  lightning,  which  was  described  by  the  wit- 
nesses as  a  blinding  flash,  and  which  was  thought  by  them 
to  have  descended  upon  Floral  Hall.  In  a  few  minutes 
the  roof  of  plaintiff's  barn  was  in  flames,  and  the  barn  and 
its  contents  were  destroyed.  Two  men  were  sleeping  in  a 
shed  or  building  upon  the  fair  ground,  and  they  immedi- 
ately went  to  the  bam,  and  testify  that  the  flagpole  upon 
Floral  Hall  was  completely  shattered,  whQe  the  flagpole 
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upon  the  barn  was  untouched.  The  plaintiflTs  claim  is 
that  the  lightning  struck  Floral  Hall,  and  was  conducted 
by  the  wire  to  plaintifTs  barn,  and  set  it  on  fire,  and  that 
the  defendant  was  negligent  in  leaving  the  wire  thus  at- 
tached to  the  barn.  Much  expert  evidence  was  adduced 
on  both  sides  as  to  the  probability  of  lightning  passing 
over  such  a  wire  and  destroying  the  barn.  A  motion  for 
nonsuit  was  overruled,  as  was  also  a  motion  to  direct  a 
verdict  for  defendant. 

The  jury  returned  a  special  verdict,  finding:  Firaty  that 
the  defendant  connected  the  plaintiflTs  barn  with  Floral 
Hall  by  means  of  a  telephone  wire  attached  to  the  flagstaff 
of  the  barn  and  to  the  flagstaff  on  Floral  Hall,  without 
any  intermediate  attachment ;  second^  that  defendant  left 
the  wivQ  so  located  on  the  plaintiff's  barn  that  a  portion  of 
the  same  rested  on  the  roof;  thirds  that  the  barn  was 
thereby  subjected  to  danger  of  being  destroyed  by  fire 
caused  by  lightning  electricity  passing  over  such  wire  from 
Floral  Hall  to  the  barn ;  fourth^  that  the  fire  was  caused 
by  lightning  electricity  so  passing  over  said  wire ;  fifths 
that  in  so  leaving  the  barn  connected  with  Floral  Hall  the 
defendant's  servants  were  guilty  of  want  of  ordinary  care; 
nxthy  that  such  want  of  ordinary  care  was  the  proximate 
cause  of  the  fire ;  seventh^  that  this  result  was  one  which  a 
person  reasonably  well  skilled  in  the  defendant's  business 
might  reasonably  have  expected  would  probably  occur; 
eighth^  that  the  plaintiff  did  not  give  defendant  permission 
to  attach  the  wire  to  his  barn ;  ninthy  that  plaintiff  did  not 
know,  before  the  fire,  that  his  barn  was  connected  with 
Floral  Hall  by  the  wire ;  tenths  that  he  did  not  know  of  the 
danger  before  the  fire ;  eleventh^  that  the  plaintiff's  dam- 
ages were  $9,258.  From  judgment  for  the  plaintiff  upon 
this  verdict  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Miller^  Noye%  df 
MiU&Ty  attorneys,  and  F.  TT.  James^  of  counsel,  and  oral 


Digitized  by 


Google 


Wis.]  august  TERM,  1894  247 

Jackson  ▼&  Wisconsin  Telephone  Ckx 

argument  by  B.  K.  Miller  and  Geo.  If.  JVoyes.  They  con- 
tended, inter  (diay  that  the  proximate  cause  is  the  cause  which 
led  to,  and  which  might  have  been  expected  to  be  directly  in- 
strumental in  producing,  the  result.  State  v.  Manchester  <£ 
L.  R.  Co.  62  K  H.  552 ;  Topsham  v.  Lisbon,  65  Me.  449 ;  Ins. 
Co.  V.  Boon,  95  U.  S.  117.  In  other  words,  the  injury  must 
be  the  natural  and  probable  consequence  of  the  negligence. 
Hoag  V.  L.  S.  <&  M.  S.  R.  Co.  85  Pa.  St.  293;  Pmn R.  Co. 
V.  Kerr,  62  id.  853;  West  Mahanoy  v.  Watson,  116  id.  344; 
Milwaukee  <&  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  469 ;  Putnam 
H).  B.  <&  S.  A.  R.  Co.  55  K  T.  108;  Sh^rp  v.  Powell,  L.  E. 
7  0.  P.  Cas.  253 ;  Addison,  Torts  (B.  &  Bro.  ed.),  6 ;  Cooley , 
Torts,  69.  Liability  depends  upon  the  fact  that  the  conse- 
quence of  the  act  was  ^^  such  as  under  the  surrounding  cir- 
cumstances might  and  ought  to  have  been  foreseen  by  the 
wrong-doer  as  likely  to  flow  from  his  act."  Penn.  R.  Co.  v. 
Rope,  80  Pa.  St.  373 ;  Atchison,  T.  <&  S.  F.  R.  Co.  v.  Stanford, 
12  Kan.  354;  Poeppers  v.  M.,  K.  <&  T.  R.  Co.  67  Mo.  715; 
Maher  v.  W.  cfe  St.  P.  R.  Co.  31  Minn.  401 ;  Morrison  v.  Davis, 
20  Pa.  St.  171;  Zynch  v.  Knight,  9  H.  L.  Cas.  577;  Crater 
V.  Binninger,  33  N.  J.  Law,  513;  McOrew  v.  Stone,  53  Pa. 
St.  436;  Henry  v.  So.  Pac.  R.  Co.  50  Cal.  176;  Doggett  v. 
R.  dk  D.  R.  Co.  78  N.  C.  305;  StanUy  v.  U.  D.  R.  Co.  114 
Mo.  606;  Weick  v.  Zander,  75  111.  93;  Daniels  v.  Ballantine, 
23  Ohio  St.  532;  Pent  v.  T.,  P.  cfe  W.  R.  Co.  59  111.  349; 
Oreenldmd  v.  Chaplin,  5  Exch.  243 ;  Atkinson  v.  Goodrich 
Transp.  Co.  60  Wis.  141.  The  defendant  may  have  been 
negligent  and  the  plaintiff  may  have  suffered  an  injury,  but 
the  latter  must  fail  in  his  action  unless  the  connection  be- 
tween the  negligence  and  the  injury  can  be  made  out.  Ad- 
kins  V.  A.  i&  C.  A.  R.  Co.  27  S.  0.  71 ;  Daniel  v.  Metro- 
politan R.  Co.  L.  R  3  C.  P.  215;  WiUiams  v.  G.  W.  R. 
Co.  L.  R.  9  Exch.  Cas.  157;  Holmes  v.  Pond  du  Lao,  42 
Wis.  282;  Sha/rp  v.  PoweU,  L.  E.  7  C.  P.  Cas.  253;  Pollock, 
Torts,  43 ;  Regina  v.  Bermett,  4  Jur.  (K  S.),  1088 ;  Vedder  v. 
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EUdreih,  2  Wis.  429;  Ward  ^.  M.  cfe  St.  P.  R,  Co.  29  id. 
144;  Harris  v.  Cameron,  81  id.  239.  The  act  complained  of 
was  the  act  of  God.  Blyth  v.  Birmingham  W.  Co.  11  Exch. 
781;  Blythe  v.  D.  cfe  R.  G.  R.  Co.  15  Colo.  333;  Baltimore 
cfe  O.  R.  Co.  V.  Sulphur  Spring  Ind.  S.  Diet.  96  Pa.  St.  65  ^ 
KnoU  V.  Light,  76  id.  268;  Flori  v.  St.  Louis,  69  Mo.  341 ; 
Borchardt  v.  Wausau  B.  Co.  54  "Wis.  107;  JUich.  Cent.  R. 
Co.  V.  Burrows,  33  Mich.  6 ;  Long  v.  Penn.  R.  Co.  147  Pa. 
St.  343. 

For  the  respondent  there  was  a  brief  by  H.  R.  Hayden 
and  T.  F.  Frawley,  attorneys,  and  W.  IL  Stafford,  of  coun- 
sel, and  oral  argument  by  Mr.  Frawley.  They  argued, 
among  other  things,  that  the  fact  that  a  natural  cause  con- 
tributed to  produce  the  injury  which  would  not  have  hap- 
pened without  the  unlawful  act  of  the  defendant,  does  not 
make  it  an  act  of  God  and  excuse  the  defendant.  2  Thomp. 
Neg.  1067;  Whart.  Neg.  §  86;  Lord  Bailiff  v.  Corp.  of 
Trinity  House,  L.  E.  5  Exch.  204;  Ellet  v.  St.  Louis,  K  C. 
(&  N.  R.  Co.  12  Am.  &  Eng.  R  Cas.  183;  Piedmont  <&  C. 
R.  Co.  V.  McKemie,  75  Md.  458;  Polack  v.  Pioche,  35  Cal. 
416,  and  cases  cited ;  Chidester  v.  Consolidated  D.  Co.  59  id. 
197;  Rodgers  v.  C.  P.  R.  Co.  67  id.  607;  Southwesterly  T.  S 
T.  Co.  '0.  Robinson,  50  Fed.  Kep.  810 ;  Dickinson  v.  Boyle,  17 
Pick.  78 ;  Salshury  v.  Herchenroder,  106  Mass.  458 ;  Oeorge 
V.  FisJce,  32  N.  H.  32;  Mc Arthur  v.  Sears,  21  Wend.  196; 
Pittshicrgh  v^  Grier,  22  Pa.  St.  54;  Scott  v.  Hunter,  46  id. 
192;  Livezey  v.  Phila.  64  id.  106;  Baltimore  dk  0.  R.  Co.  v. 
Sulphur  Spring  Ind.  S.  Dist.  96  id.  65 ;  Couts  v.  Neer,  70 
Tex.  468;  GUason  v.  Ya.  M.  R.  Co.  140  U.  S.  435.  The 
act  of  the  defendant  was  the  proximate  cause  of  the  plaint- 
iflPs  loss,  Whart.  Neg.  §  2 ;  Shearm.  &  Redf.  Neg.  §§  29, 30 ; 
Burrows  v.  M.  G.  <&  C  Co.  L.  R  5  Exch.  Cas.  57;  Smith  v. 
L.  i&  S.  W.  R.  Co.  L.  R  6  C.  P.  Cas.  21;  Sub-Marine  Tel. 
Co.  V.  Dickson,  15  0.  B.  (N.  S.),  759;  ScoU  v.  Shepherd,  2  W. 
Bl.  892;  Lynch  v.  Jfurdin,  41  Eng.  C.  L.  422;  Former  v. 


Digitized  by 


Google 


Wis.]  august  TEEM,  1894  249 

■  ■  I ■.■-■Il».  ■  II  II  ..MLl  ■        " 

JacksoQ  v&  Wisponsin  Telepbooe  Co. 

Gddineoher^  13  Eep.  790;  Vaughn  v.  MerdovSj  82  Eng.  C.  L. 
613;  Baltimore  C.  P.  B.  Co.  v.  Kemp,  18  Am.  &  Eng.  R. 
Cas.  231 ;  Powell  v.  Devensy,  3  Cash.  300 ;  Higgins  v.  Deweyy 
107  Mass.  494;  Metallic  C.  Casting  Co.  v.  Fitchburg  R.  Co. 
109  id.  277;  Beauchamp  t>.  Saginaw  M.  Co.  50  Mich.  163; 
Griggs  v,  FlscJcenstein,  14  Minn.  81 ;  Johnson  v.  C,  M.  <&  St. 
P.  R.  Co.  31  id.  67;  EhrgoU  v.  N.  Y.  96  K  Y.  264;  Ixyuy 
ery  v.  Manhattan  R.  Co.  99  id.  158 ;  Milwaukee  d&  St.  P.  R. 
Co.  V.  Kellogg,  94  U.  S.  469;  KeUogg  v.  C  <&  N.  W.  R.  Co. 
26  Wis.  223;  Brown  v.  (7.,  M.  d6  St.  P.  R.  Co.  54  id.  342; 
Atkinson  V.  Ooodrich  Transp.  Co.  60  id.  141;  Fowler 'o.  C. 
(&  N.  W.  R.  Co.  61  id.  159.  The  proximate  cause  of  an 
injury  is  ordinarily  for  the  jury.  It  is  not  a  question  of 
science  or  legal  knowledge.  It  is  to  be  determined  as  a 
fact  in  view  of  all  the  circumstances  of  fact  attending  it. 
Vaughan  v.  T.  V.  R.  Co.  3  Hurl.  &  N.  743;  S?nith  v.  L.  cfe 
S.  W.  R.  Co.  L.  R  5  0.  P.  Cas.  98;  Collins  v.  Middle  Z. 
ComrrCrs,  L.  R  4  C.  P.  Cas.  279 ;  Romney  Marsh  v.  Trinity 
Rouse,  L.  R  5  Exch.  Cas.  204;  8.  (7.  L.  R  7  Exoh.  Cas.  247; 
Sneeshy  v.  L.  <&  T.  R.  Co.  L.  R  9  Q.  B.  Cas.  263;  Byrne  v. 
Wilson,  15  Ir.  Com.  Law,  332 ;  The  Oeorge  c6  Richard,  L.  E. 
3  Ad.  &  Ecc.  466;  Jones  v.  Boyce,  1  Stark.  493;  Butler  v. 
Wildman,  3  Barn.  &  Aid.  398 ;  Vandenburg  v.  Truax,  4  De- 
nio,464;  Fent  v.  T.  P.  <&  W.  R.  Co.  59  111.  349;  Marcy  v. 
Merchants^  M.  Ins.  Co.  19  La.  Ann.  388 ;  Perley  v.  Eastern 
R.  Co.  98  Mass.  414;  Lund  v.  Tyngslxrro,  11  Cush.  563; 
Biggins  v.  Dewey,  107  Mass.  494;  Annapolis  cfe  E.  R.  Co. 
V.  OanU,  39  Md.  115,  141;  Brady  v.  N.  W.  Ins.  Co.  11 
Mich.  425;  Iloyt  v.  Jeffers,  30  id.  181;  Barton  v.  Home 
Ins.  Co.  42  Mo.  156;  Kuhn  v.  JeweU,  32  K  J.  Eq.  647;  St. 
John  V.  Am.  M.  F.  &  M.  Ins.  Co.  11  K  T.  519 ;  Ins.  Co.  v. 
Tweed,  7  Wall.  44;  KeUogg  v.  M.  <&  St.  P.  R.  Co.  94  U.  S. 
469;  Ins.  Co.  v.  Boon,  95  id.  117;  Kellogg  v.  C.  &  N.  TF. 
R.  Co.  26  Wis.  223;  Brown  v.  C,  M.  <&  St.  P.  R.  Co.  54 
id.  842;  Atkinson  v.    Ooodrich  Transp.   Co.  60  id.  141; 
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Kreuziger  v.  C.  &  N.  W.  R.  Co.  73  id.  158;  Spavldvng  t>. 
Sherman,  75  id.  77;  Baltz^  v.  C,  M.  db  iT.  R.  Co.  83  id. 
469. 

WiNSLow,  J.  It  was  strenuously  and  ably  argued  by  the 
appellant's  counsel  that  the  evidence  did  not  show  that 
the  negligent  act  of  defendant  was  the  proximate  cause  of 
the  burning  of  plaintiff's  barn.  The  rule  is  well  settled  in 
this  state  that,  in  order  to  render  a  negligent  act  the  proxi- 
mate cause  of  an  injury,  it  must  appear  "  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence 
or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the 
light  of  the  attending  circumstances."  Atkinson  v.  Ooodrich 
Tramp,  Co.  60  Wis.  141,  156;  Ma/rvvi\  v.  CI,  M.  &  St.  P. 
R.  Co.  79  Wis.  140.  The  jury  found  all  the  elements  neces- 
sary to  constitute  the  negligent  act  of  the  defendant  the 
proximate  cause  of  the  burning  of  the  barn  within  this  rule, 
and  the  question  is  whether  the  evidence  justifies  such  find- 
ing. It  is  said  that  the  striking  of  a  building  by  lightning 
is  a  very  infrequent  occurrence,  and  that  it  could  not  be 
reasonably  anticipated  by  any  one.  It  is  true  that  the 
number  of  buildings  which  are  struck  by  lightning,  as  com- 
pared with  the  whole  number  of  buildings  in  any  given 
locality,  is  very  small ;  but  this  fact  by  no  means  seems  to 
us  to  be  the  final  or  controlling  test  of  the  question  of  proba- 
bility.  In  this  case  there  was  a  building  situated  upon  a 
high  plateau  from  eighty  to  ninety  feet  above  the  level  of 
the  surrounding  country,  with  a  flagpole  upon  the  roof 
about  twenty-five  feet  in  height.  Now,  there  are  some 
facts  of  common  knowledge  known  to  every  reasonable  per- 
son who  has  passed  the  age  of  childhood.  Among  these 
facts  are  that  in  this  latitude  there  are  at  certain  seasons 
of  the  year  frequent  and  violent  thunderstorms;  that  at 
such  times  the  clouds  are  heavily  charged  with  electricity, 
which  constantly  finds  its  way  to  the  earth  in  what  we  call 
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strokes  of  lightning;  that  these  lightning  strokes,  in  the 
great  majority  of  cases,  strike  prominent  objects,  such  as 
trees,  poles,  and  high  buildings,  and  follow  them  to  the 
ground ;  that  fire  is  frequently  the  result  of  such  strokes. 
These  facts  are  well  known  to  all  persons,  and  no  proof  of 
them  by  expert  evidence  is  necessary.  Can  we  say,  as  mat- 
ter of  law,  in  view  of  these  well-known  facts,  that  it  was 
entirely  improbable  that  a  building  situated,  as  Floral  Hall 
was,  upon  the  highest  ground  in  the  vicinity,  with  a  flag- 
pole upon  it,  should  be,  struck  by  a  discharge  of  lightning, 
simply  because  many  buildings  in  such  situations  escape  the 
stroke  for  years?    We  think  not. 

But  it  is  said  that  it  was  simply  a  matter  of  conjecture 
whether  the  bolt  which  struck  Floral  Hall  and  shattered 
the  flagpole  was  the  bolt  which  set  the  fire,  or  whether  the 
barn  was  fired  by  an  independent  stroke  of  lightning  de- 
scending upon  the  barn  at  or  about  the  same  time  that 
Floral  Hall  was  struck.  In  considering  this  question,  refer- 
ence to  the  evidence  is  necessary.  The  evidence  seems  very 
conclusive  that  the  barn  was  fired  by  a  stroke  of  lightning, 
and  that  Floral  Hall  was  struck  by  lightning  and  its  flag- 
pole shattered  a  very  few  minutes  —  perhaps  only  seconds — 
before  the  blaze  broke  out  on  the  roof  of  the  barn.  These 
two  facts  are  not  open  to  doubt  under  the  evidence.  There 
were  two  witnesses  sleeping  in  buildings  on  the  fair  grounds 
within  a  few  hundred  feet  of  the  hall.  Both  testify  that 
they  were  awake  and  saw  the  flash  of  lightning,  and  that 
it  was  right  in  the  direction  of  Floral  Hall.  They  imme- 
diately went  out,  found  the  barn  burning  and  the  flagpole 
on  Floral  Hall  shattered,  while  the  flagpole  on  the  barn 
was  uninjured.  These  witnesses,  as  well  as  several  others 
who  claim  to  have  seen  the  flash,  say  that  there  was  but 
one  flash,  one  report,  one  "straight  streak  of  lightning," 
"  like  a  streak  of  hot  iron."  There  was  also  evidence  that 
the  flagpole  was  only  shattered  down  to  about  the  place 
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where  the  wire  leading  to  the  barn  was  fastened,  and  that 
the  ground  wire,  which  seems  to  have  been  attached  to  the 
flagpole  just  below  the  barn  wire,  was  burned  for  a  distance, 
of  four  or  five  feet  from  the  pole.  No  damage  was  done 
to  Floral  Hall  beyond  the  shattering  of  the  pole.  If  these 
facts  were  all  true,  it  would  seem  that  they  pointed  pretty 
satisfactorily  to  the  conclusion  that  the  bolt  which  struck 
Floral  Ilall  was  the  same  bolt  which  fired  the  barn.  Cer- 
tainly a  verdict  to  that  eflfect,  based  on  evidence  establish- 
ing these  facts,  could  not  be  said  to  be  based  on  conjecture. 
It  is,  however,  argued  that  it  is  entirely  improbable,  if 
not  well-nigh  impossible,  that  a  bolt  of  lightning  striking  one 
building  would  be  conducted  by  a  telephone  wire  over  a 
span  of  300  feet  to  another  building,  at  least  in  sufficient 
quantity  to  fire  the  second  building.  This  raises  a  scien- 
tific question,  necessarily  depending  largely  upon  the  opin- 
ions of  expert  witnesses.  A  considerable  number  of  such 
witnesses  were  examined  on  both  sides.  The  experts  called 
by  the  plaintiff  testified  that  if  the  loose  end  of  the  wire 
was  left  resting  on  the  roof  of  the  barn,  and  the  roof  and 
sides  were  wet  with  rain,  the  wire  and  wet  barn  would  form 
a  relatively  good  conductor  of  electricity;  that  such  a  wire 
would  carry  sufficient  electricity  to  start  a  fire,  and  would 
form,  under  the  circumstances,  a  good  path  to  the  ground; 
that  a  part,  at  least,  of  the  bolt  would  probably  follow  this 
path  to  the  ground ;  and  that  all  these  facts  have  been 
known  for  years,  and  the  danger  to  the  barn  resulting  there- 
from was  reasonably  to  be  anticipated.  On  the  other  hand, 
an  equal  number  of  experts  upon  the  other  side  were  of 
opinion  that  it  would  be  Yery  improbable,  if  not  impos- 
sible, for  such  a  wire,  under  the  circumstances,  to  carry 
sufficient  lightning  to  set  the  barn  on  fire,  and  that  the 
lightning  would  undoubtedly  seek  some  shorter  path  to 
the  earth.  We  cannot  undertake  to  compare  and  decide 
which  class  of  experts  were  the  best  qualified  to  speak  au- 
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thoritatlvely  upon  tbid  soientifio  question.  They  all  quali- 
fied themselves  s6  v^  to  tneike  their  testimony  admissible 
as  expert  evidence.  Kor  can  We  Undertake  to  decide  this 
question  of  Science  ourselves.  It  was  properly  a  question 
for  the  jury  after  having  heard  the  circumstances  of  the 
case  and  the  opinions  of  the  experts,  and  we  cannot  say  that 
the  jury  have  decided  wrongly  upon  the  question. 

The  further  argument  is  made  that  the  stroke  of  light- 
ning was  the  "act  of  God,"  for  which  no  one  is  responsi- 
ble. Certainly  a  stroke  of  lightning  is  an  "  act  of  God ; " 
but  that  is  not  the  question  here  presented,  or  rather  an- 
other element  —  i.  e.  the  negligence  of  man  —  is  added  to 
the  question,  which  materially  alters  its  scope.  If  I,  own- 
ing a  high  mast  or  building,  which  I  know  is  so  situated 
as  to  be  very  likely  to  be  struck  by  lightning,  construct 
an  attractive  path  for  the  lightning  to  my  neighbor's  roof, 
so  that  his  house  is  destroyed  by  a  bolt  which  strikes  my 
mast  or  building,  shall  I  escape  liability  for  my  negligent 
or  wrongful  act  by  pleading  that  the  lightning  was  the  act 
of  God?  Certainly  not.  I  invited  the  stroke  of  one  of 
the  most  destructive  powers  of  nature,  and  negligently 
turned  its  course  to  my  neighbor's  property.  The  prin- 
ciple is  the  same  as  that  involved  in  the  case  of  Borchardt 
V.  Wausau  Boom  Co.  54  Wis.  107.  The  lightning  stroke 
is  in  no  greater  degree  the  act  of  God  than  the  usual  fresh- 
ets occurring  in  a  river. 

Our  conclusion  is  that  the  court  properly  refused  to 
grant  a  nonsuit,  and  also  properly  refused  to  direct  a  ver- 
dict for  the  defendant. 

Two  instructions  were  asked  by  the  defendant  and  re- 
fused by  the  court,  as  follows :  "  No  default,  negligence,  or 
want  of  care  on  the  part  of  the  defendant  can  be  presumed, 
but  it  is  for  the  plaintiff  to  satisfy  (you)  by  a  fair  pre- 
ponderance of  the  credible  testimony  that  the  defendant 
was  negligent,  and,  unless  the  evidence  shall  satisfy  you, 
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you  must  find  that  there  was  no  negligence  on  the  defend- 
ant's part."  "  If,  in  your  opinion,  any  witness  has  testified 
falsely  as  to  any  one  material  fact,  then  you  are  at  liberty 
to  disregard  any  other  uncorroborated  testimony  given  by 
such  Witness."  As  to  the  first  of  these  instructions,  it  was 
substantially  given  by  the  court  in  the  general  charge  in 
far  stronger  terras  than  it  was  asked  by  the  appellant. 
Substantially  the  same  remarks  apply  to  the  second  in- 
struction asked.  The  jury  were  most  fully  and  carefully 
instructed  as  to  their  duty  in  weighing  and  judging  of  the 
credibility  of  witnesses,  and,  though  the  language  of  the 
instruction  was  not  given,  it  is  not  seen  how  the  instruc- 
tion asked  could  have  added  anything  to  the  unusually 
careful  and  clear  cautions  which  were  given  them  by  the 
court. 

A  question  is  raised  as  to  the  form  of  certain  questions 
put  to  the  plaintiffs  experts.  We  have  examined  them 
and  find  no  error. 

The  respondent's  brief  contains  147  pages.  There  is 
no  justification  for  so  long  a  brief  in  this  case.  It  is  an 
abuse  of  the  privilege  of  counsel,  and  a  hindrance,  rather 
than  an  aid,  to  the  court.  All  the  questions  in  the  case 
could  be  fully  discussed  in  less  than  one  third  the  space. 
In  taxing  costs  the  clerk  will  only  allow  the  respondent  for 
his  brief  the  expense  of  printing  forty  pages. 

By  the  Court. — Judgment  affirmed. 

Nbwkak,  J.  The  cause  of  damages  is  proximate  only 
when  it  might  reasonably  have  been  expected  by  a  man  of 
ordinary  intelligence  and  prudence  that  such  damages  would 
result  from  that  cause.  Atkinson  v.  Goodrich  Trcmsp.  Co. 
60  Wis.  141.  The  damages,  as  a  consequence  of  the  negli- 
gent act  or  omission,  must  be  both  natural  and  probable. 
Barton  v.  Pepin  Co.  Agr.  Society^  83  Wis.  19.  It  cannot 
be  said  of  any  particular  building  that  it  is  probable  that 
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it  will  be  struck  by  lightning.  The  chances  are  very  largely 
against  it.  It  could  not  have  been  foreseen  as  likely  to 
happen  that  either  Floral  Hall  or  the  plaintiffs  barn  would 
be  struck  by  lightning.  That  might  be,  in  the  course  of 
nature,  but  could  not  be  anticipated  as  probable.  The  neg- 
lect of  the  defendant  to  remove  the  wire  did  not  increase 
the  danger  or  probability  that  either  building  would  be 
struck.  At  most,  it  only  rendered  it  possible  that,  in  case 
either  was  struck,  fire  might  be  communicated  to  the 
other.  It  could  not  be  the  cause  of  either  building  being 
struck.  It  was  a  condition,  rather  than  the  cause,  of  the 
damages.    If  a  cause  at  all,  it  was  a  remote  cause. 

PiNNicY,  J.    I  concur  in  the  foregoing  opinion  by  Mr. 
Justice  Newman. 


Thb  Statb  jsx  eel.  Db  Put  vs.  Evans. 

September  4—  October  g,  1894. 

Criminal  law  and  practice:  Complaint  and  icarrant:  Change  of  venue: 
Writ  of  prohibition, 

1.  A  criminal  complaint,  Bubscribed  and  Bwom  to  before  a  magistrate 

and  purporting  to  have  been  made  after  the  complainant  had  been 
duly  sworn,  will  be  regarded  as  a  sufiScient  examination  of  the 
complainant  on  oath,  under  sea  4776,  R.  8. 

2.  Under  sec.  4809,  R  S.  (providing  that  if  a  person  brought  before  a 

magistrate  for  examination  shall  make  oath  of  prejudice  the  magis- 
trate ''shaU  transmit  all  the  papers  in  the  case  to  the  nearest  justice 
or  other  magistrate,  qualified  by  law  to  conduct  the  examination  "), 
tiie  question  whether  the  nearest  justice  or  other  magistrate  is  so 
qualified  must  be  summarily  determined  by  the  magistrate  before 
-  whom  the  oath  of  prejudice  is  made,  and  his  determination  is  con- 
dusiye. 
8.  A  warrant  for  the  arrest  of  a  person  accused  of  a  crime  is  insufiScient 
if  it  fails  to  state  any  town,  village,  city,  or  county  in  which  the 
aUeged  offense  was  committed  or  the  proceedings  instituted.  A 
reference  to  "  said  county  "  is  unavailing  if  no  country  is  mentioned. 
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4.  A  writ  of  prohibition  wOl  not  issue  to  restrain  a  justice  of  the  peace 
from  proceeding  with  a  preliminary  examination,  merely  because 
of  a  defect  in  the  warrant  of  arrest  or  because  of  an  alleged  former 
jeopardy  of  punishment,  the  ordinary  legal  remedies  being  ade- 
quate 

Application  for  a  Writ  of  Prohibition. 

This  is  an  original  application  to  this  court  for  a  writ  of 
prohibition.  The  facts  alleged  in  the  relator's  verified  pe- 
tition, filed  herein  July  18,  1894,  and  in  the  return,  are  as 
follows : 

On  February  17, 1893,  a  complaint  upon  information  and 
belief  was  made  by  one  Charles  G.  Deissner  before  the  de- 
fendant as  justice  of  the  peace,  charging  the  relator  with 
having  on  October  17,  1892,  at  the  county  of  Waukesha, 
committed  the  crime  of  adultery  with  his  niece,  Helen  May 
De  Puy.  Thereupon  said  justice  forthwith  issued  his  war- 
rant for  the  arrest  of  the  relator,  and  he  was  thereon  ar- 
rested, February  18,  1893,  and  brought  before  said  justice 
for  examination.  The  justice  refused  to  dismiss  said  pro- 
ceedings for  want  of  jurisdiction.  A  full  examination  of 
the  relator  was  had  on  the  part  of  the  state  before  him, 
whereupon,  and  on  March  13, 1893,  the  said  magistrate  did 
adjudge  that  the  oifense  had  been  committed,  and  that 
there  was  probable  cause  to  believe  the  relator  guilty,  and 
did  bind  him  over  to  the  circuit  court  of  Waukesha  county 
for  trial,  and  fixed  his  bail  at  $4,000,  which  was  given  by 
the  relator.  Thereupon  said  magistrate  certified  a  full  re- 
turn of  the  proceedings  and  of  his  said  examination  to  the 
circuit  court,  together  with  the  stenographer's  transcript 
of  all  the  testimony,  and  the  same  was  filed  in  said  circuit 
court  May  20, 1893.  On  May  23, 1898,  the  district  attorney 
filed  in  said  circuit  court  his  information  in  said  action,  in 
the  ordinary  form^  and  on  May  24,  1893,  the  relator  was 
arraigned  in  said  circuit  court  upon  scud  information,  and 
entered  his  plea  of  not  guilty.    On  May  24, 1894,  a  jury  was 
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duly  impaneled  and  sworn  in  said  court  to  try  him  for  said 
offense.  The  district  attorney  fully  opened  and  stated  his 
case  to  said  jury,  and  called  a  witness  on  behalf  of  the 
state,  who  was  sworn  therein.  The  court  thereupon  sus- 
tained an  objection  to  any  evidence  on  the  ground  that 
the  information  did  not  charge  an  offense,  and  discharged 
the  relator  from  custody. 

Thereafter,  and  on  said  May  24, 1894,  another  complaint 
was  made  in  writing  and  on  oath  by  one  Mabel  Dougherty, 
before  one  T.  W.  Parkinson,  a  justice  in  and  for  said  Wau- 
kesha county,  charging  the  relator  with  the  same  identical 
offense  at  the  same  time  and  place  as  charged  in  said  pre- 
vious complaint,  warrant,  and  information.  A  warrant  was 
thereupon  issued  by  said  magistrate,  and  the  relator  was 
again  arrested,  May  24,  1894,  and  brought  before  said 
magistrate  for  another  examination.  The  action  w^as  then 
removed  to  A.  J.  Dopp,  the  nearest  magistrate  qualified  by 
law.  Such  proceedings  were  had  therein  that  July  6, 1894, 
the  cause  was  dismissed  for  want  of  jurisdiction,  and  the 
relator  was  discharged  by  Justice  Dopp. 

On  July  12,  1894,  another  complaint  was  made  by  said 
Mabel  Dougherty  before  one  George  M.  S.  Jewett,  a  jus- 
tice in  and  for  said  county  of  Waukesha,  in  the  words  and 
figures  following,  to  wit : 

"State  of  Wisconsin,  County  of  Waukesha  —  ss:  The 
State  of  Wisoonsin  against  Edwin  M,  De  Puy,  Mabel  L. 
Dougherty,  being  duly  sworn,  says  that  on  the  17th  day  of 
October,  in  the  year  1892,  at  said  county,  Edwin  M.  De 
JPuy  did  then  and  there  have  sexual  intercourse  with  one 
Helen  May  De  Puy,  a  female,  said  Helen  May  De  Puy 
then  and  there  being  the  daughter  of  William  H.  De  Puy, 
who  was  and  is  a  brother  of  said  Edwin  M,  De  Puy^  and 
did  then  and  there  have  incestuous  sexual  connection  and 
intercourse  with  said  Helen  May  De  Puy,  daughter  of  said 
Vol.  88  — 17 
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brother  of  said  Edwin  M.  De  Puy^  against  the  peace  and 
dignity  of  the  state  of  Wisconsin.        Mabel  Dougherty. 

"Subscribed  and  sworn  to  before  me  this  12th  day  of 
July,  1894     Geo.  M.  S.  Jewett,  Justice  of  the  Peace." 

Said  last-named  magistrate  thereupon  issued  his  warrant 
upon  said  complaint,  in  the  ordinary  form,  except  as  men- 
tioned in  the  opinion.  Upon  said  warrant  the  relator  was 
again  arrested,  July  12,  1894,  and  brought  before  said  last- 
named  magistrate  for  another  examination.  The  relator 
thereupon  made  the  statutory  oath  of  prejudice  of  said 
magistrate,  whereupon  said  magistrate,  Jewett,  notwith- 
standing Justice  Kimball  was  the  next  nearest  justice  of 
the  peace,  certified  all  the  papers  in  said  action  to  the  de- 
fendant herein,  as  the  next  nearest  justice  qualified  by  law 
to  hold  said  examination.  Upon  being  brought  before  said 
justice  E.  J.  Evans^  and  an  objection  to  the  jurisdiction 
having  been  overruled,  the  relator  filed  with  the  defendant 
his  plea,  in  writing,  of  former  jeopardy  and  acquittal  of 
said  charge,  together  with  former  examination,  and  all 
proceedings  against  the  relator  before  the  various  magis- 
trates and  courts  for  the  offense  charged.  The  defendant 
in  all  things  overruled  said  plea  and  objection,  and  said 
second  examination  was  by  him  ordered  to  proceed  before 
him,  and  the  relator  was  by  him,  the  said  E.  J,  Evans, 
recognized  to  appear  before  him  for  such  examination. 

Thereupon  the  relator  filed  in  this  court  his  verified 
petition,  reciting  at  length  and  in  detail  the  foregoing  pro- 
ceedings, and  obtained  from  this  court  the  alternative  writ 
of  prohibition,  which  was  duly  served  upon  the  defendant 
herein.  To  said  writ  the  defendant  returned  under  oath, 
in  effect,  a  reiteration  of  the  facts  stated.  To  that  return 
the  relator  demurred  on  the  ground  that  the  same  did  not 
constitute  a  defense. 

For  the  relator  there  was  a  brief  by  D.  S.  TtMar  and 
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Eyan  <&  Merton^  and  oral  argument  by  Mr.  Tullar  and 
E.  Merton.  They  contended,  inter  alia^  that  the  writ 
should  be  made  absolute  because :  (1)  There  has  been  one 
preliminary  examination,  at  the  close  of  which  the  defend- 
ant was  bound  over  for  trial ;  and  under  the  statutes  of 
this  state  there  can  be  but  one  preliminary  examination. 
(2)  The  defendant  has  been  put  upon  trial  before  a  jury 
upon  a  valid  information  and  acquitted,  and  therefore  can- 
not be  examined  again  for  the  same  oflPense.  (3)  Justice 
Evans  has  no  jurisdiction  to  hold  an  examination  because 
he  was  not  the  nearest  justice,  and  the  papers  should  not 
have  been  sent  to  him  by  Justice  Jewett.  That  the  writ 
will  lie,  see  People  ex  rel.  Mayor  v.  JVichoh,  79  N.  Y.  591 ; 
Quimbo  Appo  v.  People,  20  id.  540 ;  Ilayne  v,  Jastice^s  Court, 
82  Cal.  284;  2  Spelling,  Extr.  Relief,  §  1731. 

(7.  E,  Armin  and  the  Attorney  General,  for  the  respond- 
ent. 

Cassoday,  J.  In  this  state  marriage  "  between  parties 
who  are  nearer^of  kin  than  first  cousins,  computed  by  the 
rule  of  the  civil  law,  whether  of  the  half  or  of  the  whole 
blood,"  is  expressly  forbidden.  R  S.  sec.  2330.  Such  a 
marriage,  "  if  solemnized  within  this  state,"  is  "  absolutely 
void  without  any  judgment  of  divorce  or  other  legal  pro- 
ceeding." E.  S.  sec.  2349.  The  statute,  moreover,  declares 
that:  "Any person  being  within  the  degree  of  consanguin- 
ity within  which  marriages  are  prohibited  or  declared  by  law 
to  be  incestuous  and  void,  .  .  .  who  shall  commit  adul- 
tery or  fornication  with  each  other,  shall  be  punished  by 
imprisonment  in  the  state  prison  not  more  than  ten  years, 
nor  less  than  two  years."  R  S.  sec.  4582.  Of  course  the 
justice  of  the  peace  had  no  jurisdiction  to  hear,  try,  and 
determine  the  guilt  or  innocence  of  the  accused  for  such  a 
crime.  R  S.  sec.  4739.  But  he  did  have  jurisdiction,  upon 
proper  complaint  being  made,  to  issue  his  warrant  in  proper 
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form  and  cause  the  accused  to  be  brought  before  him,  and 
to  examine  into  the  matter  so  charged,  and  if  he  found 
upon  such  examination  that  the  oflfense  charged  liad  been 
•committed,  and  that  there  was  probable  cause  to  believe 
the  prisoner  guilty,  then  to  hold  him  to  bail  or  commit 
him  for  trial.     R.  S.  sees.  4775-4792. 

The  complaint  upon  which  the  relator  was  last  arrested 
was  subscribed  and  sworn  to  by  the  complainant  before 
Justice  Jewett,  and  is  set  forth  in  the  foregoing  statement. 
It  purports  to  have  been  made  after  the  complainant  had 
been  duly  sworn,  and  hence  must  be  regarded  as  a  sufficient 
examination  of  the  complainant  on  oath  to  satisfy  the 
statute.  State  v.  JVerbovig,  33  Minn.  480;  State  v,  Davie^  62 
Wis.  305.  It  contains  a  substantial  statement  of  the  of- 
fense, in  positive  terms,  and  that  seems  to  be  sufficient. 
Ford  V.  State,  3  Pin.  449 ;  Gallaglher  }).  State^  26  Wis.  423. 
That  complaint,  therefore,  gave  to  Justice  Jewett  jurisdic- 
tion to  issue  a  warrant  and  cause  the  relator  to  be  arrested 
and  brought  before  him,  and  to  examine  whether  the  of- 
fense charged  had  been  committed,  and,  if  so,  whether  there 
was  probable  cause  to  believe  the  accused  was  guilty.  He 
did  issue  a  warrant  and  cause  the  relator  to  be  brought  be- 
fore him  for  examination;  and  thereupon  the  relator  made 
the  statutory  oath  of  prejudice,  and  demanded  a  change  of 
venue,  and  the  same  was  granted  by  sending  the  same  to 
the  defendant,  as  mentioned.  It  is  claimed  that  the  de- 
fendant, as  justice,  never  got  jurisdiction  of  the  cause, 
because  there  was  another  justice  of  the  peace  having  an 
office  nearer  to  Justice  Jewett  than  the  defendant.  But 
the  statute  did  not  require  Justice  Jewett  to  send  the  cause 
to  the  nearest  justice,  but  only  to  ^^  transmit  all  the  papers 
in  the  case  to  the  nearest  justice  or  other  magistrate, 
qxialified  hy  law  to  conduct  the  examination^  R.  S.  sec.  4809. 
This  clearly  implies  that  the  cause  is  not  to  be  sent  to  any 
justice  or  other  magistrate  who  is  disqualified  by  law  to 
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conduct  sach  examination,  even  though  he  be  the  nearest. 
Manifestly  the  question  whether  such  "  nearest  justice  or 
othe^magistrate '' is  so  qualified  or  disqualified  must  be  sum- 
marily determined  by  some  one.  We  have  no  doubt  that 
it  must  be  determined  by  the  justice  or  other  magistrate 
before  whom  such  oath  of  prejudice  is  so  filed ;  that  is  to 
say,  in  this  case,  by  Justice  Jewett.  He  necessarily  did  so 
determine  that  question  in  this  case  after  hearing  evidence 
pro  and  con.  The  authority  to  so  determine  includes  the 
possibility  of  making  a  wrong  determination.  Nevertheless 
we  must,  upon  the  repeated  decisions  of  this  and  other 
courts,  hold  that  such  determination  of  the  justice  or  other 
magistrate  so  transmitting  the  cause  is  conclusive  upon 
the  parties  and  the  justice  or  other  magistrate  to  whom  the 
cause  is  sent.  Mwrtin  v.  StaUy  79  Wis.  173 ;  StcUe  v.  Soren- 
son,  84  Wis.  31. 

The  jurisdiction  thus  acquired  by  Justice  Jewett  by 
virtue  of  the  complaint  so  made  before  him  was  success- 
fully invoked  in  favor  of  the  relator  by  the  filing  of  his 
oath  of  prejudice  as  mentioned.  Upon  the  filing  of  such 
oath  and  the  transmission  of  the  papers,  such  jurisdiction 
was  necessarily  transmitted  to  and  vested  in  the  defendant, 
as  such  justice  of  the  peace.  The  exercise  of  the  jurisdic- 
tion so  vested  in  the  defendant  was  thereupon  invoked  by 
the  relator's  asking  the  defendant,  as  such  justice,  to  dis- 
miss the  proceeding  on  the  ground  that  he  had  previously 
been  put  in  jeopardy  of  punishment  for  the  same  offense, 
and  upon  the  further  ground  that  the  cause  should  have 
been  sent  to  Justice  Kimball,  instead  of  the  defendant ;  but 
the  defendant,  as  such  justice,  refused  to  dismiss  upon 
either  of  those  grounds. 

The  question  whether  the  warrant  issued  by  Justice 
Jewett  was  sufficient  in  form  and  substance  to  authorize 
the  arrest  of  the  relator  and  the  holding  of  him  in  custody, 
is  entirely  a  different  question.    It  is  a  question  which 
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might  have  been  properly  submitted  to  and  passed  upon  by 
either  Justice  Jewett  or  the  defendant.  If  what  purports 
to  be  a  copy  of  the  warrant,  before  us,  is  correct,  then  the 
warrant  was  certainly  defective.  It  nowhere  mentions  any 
town,  village,  city,  or  county  in  which  the  alleged  oilense  was 
committed  or  the  proceeding  instituted.  The  statute  re- 
quires the  warrant  to  recite  "the  substance  of  the  accusa- 
tion and  requiring  the  officer  to  whom  it  shall  be  directed 
forthwith  to  take  the  person  accused  and  bring  him  before 
the  said  magistrate  or  before  some  other  magistrate  of  the 
count]/,  to  be  dealt  with  according  to  law."  R.  S.  sec.  4776. 
The  statute  does  not  require  the  complaint  to  be  attached 
to  or  accompany  the  warrant,  but  the  sheriflf  or  other  offi- 
cer receives  the  warrant  alone  to  be  executed.  The  words 
"  said  county,"  in  the  warrant  in  question,  are  without  sig- 
nificance, since  no  county  is  therein  mentioned. 

The  questions  recur  whether  a  writ  of  prohibition  should 
be  granted  by  reason  of  such  defect  in  the  warrant,  or 
such  alleged  former  jeopardy  of  punishment.  This  court. 
has  repeatedly  held  that  a  writ  of  prohibition  will  not  be 
granted  where  there  is  any  other  adequate  legal  remedy. 
/State  ex  rel.  Rogers  v.  Burton,  11  Wis.  57;  State  ex  rel.  Dil- 
wm^th  V.  Braun,  31  Wis.  606;  In  re  Radl,  86  Wis.  645,  and 
cases  there  cited ;  High,  Extr.  Leg.  Rem.  §  770.  In  the  case 
last  cited  this  court  refused  to  grant  such  writ  to  restrain  a 
mere  de  facto  justice  of  the  peace  from  trying  and  deter- 
mining a  criminal  case  pending  before  him.  In  the  DUworth 
Case  cited,  the  writ  was  refused  because  the  relator  had 
an  adequate  remedy  by  other  ordinary  legal  proceeding, 
to  wit,  by  proving  in  the  same  action  the  former  judgment 
in  bar.  For  the  defect  in  the  warrant,  mentioned,  the  re- 
lator certainly  had  numerous  other  adequate  remedies.  To 
allow  such  writ  in  such  a  case  is  to  sanction  its  allowance 
in  every  case  where  the  warrant  is  void  upon  its  face,  or 
where  the  complaint,  information,  or  indictment  is  insuffi- 
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cient.  That  would  be  a  complete  revolution  in  criminal 
procedure.  So  this  court  has  repeatedly  held  that  under 
our  statutes  such  writ  issues  only  to  restrain  the  acts  of 
a  court  or  other  inferior  tribunal  exercising  some  judicial 
power  which  it  has  no  legal  authority  to  exercise  a/t  all, 
R.  S.  sees.  3457-3462;  State  ex  rel.  Kellogg  v.  Gary,  33 
AVis.  93 ;  In  re  Radl,  %^  Wis.  645.  In  State  ex  rel.  Long  v. 
IieyeSj  75  Wis.  288,  the  writ  was  invoked  on  the  ground 
that  the  municipal  judge  was,  without  legal  authority,  ex- 
ercising the  inquisitorial  function  vested  only  in  a  grand 
jury,  but  the  court  held  otherwise.  In  that  case  the  pres- 
ent chief  justice,  speaking  for  the  court,  said:  "The  writ 
lies  only  to  restrain  the  exercise  of  judicial  functions  out- 
side or  beyond  his  [the  municipal  judge's]  jurisdiction  in 
the  maitery  75  Wis.  298.  The  principles  applicable  are 
well  stated  by  a  late  text  writer:  "A  writ  of  prohibition 
is  an  extraordinary  writ  issuing  out  of  a  court  of  superior 
jurisdiction,  and  directed  to  an  inferior  court,  commanding 
it  to  cease  entertaining  jurisdiction  in  a  cause  or  proceed- 
ing over  which  it  has  7io  control,  or  where  such  inferior  tri- 
bunal assumes  to  entertain  a  cause  over  which  it  has  juris- 
diction, Z»t«^  goes  beyond  its  legitimate  powers,  andtransg7*esses 
the  bounds  p^rescribed  to  it  by  law.  ...  It  should  be 
issued  only  in  cases  of  extreme  necessity,  and  not  for  griev- 
ances which  may  be  redressed  by  ordinary  proceedings  at 
law  or  in  equity ;  and  it  is  not  demandable  as  a  matter  of 
right,  but  of  sound  judicial  discretion,  to  be  granted  or 
withheld  according  to  the  circumstances  of  each  particular 
case.  ...  It  is  the  means  by  which  the  superior  court 
exercises  its  supervisory  power  over  the  inferior  court,  and 
keeps  it  within  the  limits  of  its  rightful  jurisdiction."  19 
Am.  &  Eng.  Ency .  of  Law,  263.  To  the  same  effect.  High, 
Extr.  Leg.  Rem.  (2d  ed.),  §§  762, 763, 765, 781.  It  is  collateral 
to  and  independent  of  the  action  or  proceeding  sought  to  be 
prohibited,  and  is  to  prevent  further  prosecution  of  the 
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same  by  a  judicial  tribunal  having  no  jurisdiction  thereof. 
Ibid.  A  writ  of  prohibition  is  not  to  perform  the  office 
of  a  writ  of  error.  Its  purpose  is  to  prevent  the  inferior 
tribunal  from  assuming  a  jurisdiction  not  legally  vested  in 
it,  or  from  exceeding  its  lawful  authority.  State  ex  rd.  Daw- 
son V,  St.  Louis  Court  of  Appeals^  99  Mo.  216;  Alderton  v. 
Archer^  L.  R.  14  Q.  B.  Div.  1.  Where  the  inferior  tribunal 
has  jurisdiction  of  the  subject  matter,  and  the  defendant 
is  duly  served  with  process  or  voluntarily  appears,  a  writ  of 
prohibition  will  not  be  granted.  In  re  Cooper^  143  U.  S. 
472. 

If,  as  claimed,  the  relator  had  previously  been  put  in 
jeopardy  of  punishment  for  the  same  offense,  then  that  was 
a  legitimate  matter  of  defense  in  the  ordinary  way.  A  writ 
of  prohibition  is  not  to  be  resorted  to  where  the  usual  and 
ordinary  forms  of  remedy  are  sufficient  to  afford  redress, — 
as  by  motion,  trial,  appeal,  writ  of  error,  habeas  corpus^  or 
otherwise.  State  v.  Nathan^  4  Rich.  Law,  513 ;  State  ex  rel. 
Berryhill  v.  Cory^  35  Minn.  178;  High,  Extr.  Leg.  Rem. 
(2d  ed.),  §  771.  Where  the  inferior  tribunal  has  jurisdic- 
tion to  do  the  act  sought  to  be  prohibited,  but  the  manner 
of  doing  it  is  improper  or  even  unauthorized,  a  writ  of 
prohibition  is  not  the  remedy.  Ex  parte  Smithy  23  Ala.  94; 
People  ex  rel.  Scannell  v.  Whitney y  47  Cal.  584;  State  ex  rel. 
Wassellv.  Judge  of  fourth  District  Court,  22  La.  Ann.  115; 
Dayton  v.  Paine,  13  Minn.  493. 

By  the  Court. —  The  demurrer  to  the  return  is  overruled, 
and  the  alternative  writ  of  prohibition  is  quashed. 
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Allen  and  another,  Appellants,  vs.  Brooks,  Kespondent. 
September  5  —  October  f ,  1894, 

Vendor  and  purchaser  of  land:  Contingent  interest:  Void  devise:  Set- 
ting aside  deed  for  fraud. 

A  testator  devised  lands  to  the  city  of  Superior  before  it  was  incorpo- 
rated. Some  of  the  heirs  quitclaimed  their  .interests  therein,  for 
$100  eaoh,  to  the  defendant,  a  son-in-law  of  their  uncle,  who  was 
to  contest  the  validity  of  the  devise,  and  if  successful  was  to  pay  each 
$800  more.  Had  their  title  been  unquestioned  their  interests  would 
have  been  worth  much  more,  but  were  then  not  marketable.  The 
devise  was  afterwards  adjudged  void.  It  appearing  that  the  grant- 
ors were  not  induced  to  make  the  deed  by  any  misrepresentation, 
concealment^  or  undue  influence,  that  at  the  time  they  were  anx- 
ious to  sell,  and  that  they  knew  the  state  of  the  title  as  well  as  the 
defendant  did,  and  knew,  also,  that  he  depended  entirely  upon  the 
contingency  of  success  in  the  proposed  legal  proceedings  to  secure 
any  interest  in  the  lands  through  their  deed,  it  is  held  that  they  are 
not  ^[ititled  to  have  the  deed  set  aside  on  the  ground  of  fraud. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  facts  are  sufficiently  stated  in  the  opinion.  The 
plaintiffs  appeal  from  a  judgment  in  favor  of  the  defend- 
ant 

For  the  appellants  there  was  a  brief  by  Reed^  Grace  c& 
Reed  and  John  O.  Winahip^  and  oral  argument  by  H.  H. 
Grace  and  Mr.  Winship. 

Champ  Grreen^  for  the  respondent. 

Obton,  C,  J.  A  brief  statement  of  the  facts  is  as  follows : 
Peter  Dean,  of  the  city  of  Dnluth,  Minn.,  died  on  the  4th 
day  of  January,  1884,  seised  of  the  following  lands,  to  wit: 
The  east  half  of  the  southeast  quarter  of  section  13,  town  48, 
range  13  west,  and  the  southeast  quarter  of  section  34,  town 
49,  range  14  west,  situated  in  Douglas  county,  Wis. ;  also 
twenty  lots  in  the  city  of  Duluth,  Minn.  His  sole  heirs  at 
law  were  his  two  brothers  Thomas  Dean  and  Dennis  Dean; 
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his  sister,  Mary  Duryea;  John  J.  Dean,  Sarah  A.  Teasdale, 
and  Cathenne  L,  AUen^  the  children  and  sole  heirs  of  his 
deceased  brother  John  Dean ;  Johanna  D.  Hayes,  Mary  T. 
Saddler,  and  William  Dean,  the  children  and  sole  heirs  of 
his  deceased  brother  Alexander  Dean.  He  left  his  last 
will  and  testament,  which  was  afterwards  admitted  to  pro- 
bate, by  which  he  bequeathed  to  his  sister,  Mrs.  Mary  Dur- 
yea, in  copper  and  bank  stocks  and  money,  to  the  amount 
of  $25,000,  and  devised  to  the  city  of  Superior,  Wis.,  the 
above-described  eighty  acres  and  160  acres  of  land,  situated 
at  or  near  that  place,  to  be  used  for  public  purposes,  and 
to  the  village  or  city  of  Duluth  the  said  lots  situated  therein, 
to  bo  sold  after  one  year  and  a  half,  and  the  proceeds 
thereof  used  by  said  city  of  Duluth  for  the  purchase  and 
beautifying  of  small  parks,  from  five  to  ten  acres  in  extent, 
throughout  said  city,  for  the  use  of  the  inhabitants  thereof. 

At  the  time  said  will  was. made,  there  was  no  such  mu- 
nicipal corporation  as  the  city  of  Superior  in  Wisconsin  in 
existence.  The  heirs  knew  the  provisions  of  the  will,  and 
that  there  was  at  least  a  question  w^hether  the  bequest  to 
the  city  of  Superior  was  valid  for  that  reason.  There  was, 
however,  at  the  time,  a  community  commonly  called  tiie 
"  City  of  Superior"  within  the  corporate  limits  of  the  town 
of  Superior,  which  was  afterwards  incorporated  as  the  city 
of  Superior  by  an  act  of  the  legislature  in  the  year  1889. 
If  the  title  had  been  unquestionable,  said  real  estate  in 
Wisconsin  was  reasonably  worth  the  sum  of  $80,000;  but, 
as  the  title  was  then  involved  in  doubt,  it  had  no  market- 
able value  whatever. 

The  said  Dennis  Dean  was  the  father-in-law  of  the  de- 
fendant, Oeorge  Z.  Brooks^  and  they  resided  near  where 
the  lands  were  situated.  In  the  year  1889,  the  said  Dennis 
Dean,  being  desirous  of  having  proceedings  instituted  to 
test  the  legality  of  the  will,  called  upon  the  said  John  J. 
Dean,  who  resided  in  Milwaukee,  and  who  was  the  brother 
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of  the  plaintiffs,  and  suggested  to  bim  to  write  to  the  de- 
fendant, whom  he  had  requested  to  take  an  interest  in  the 
subject  of  this  claim  of  the  heirs,  for  the  purpose  of  having 
such  proceedings  instituted.  On  the  27th  day  of  March, 
1889,  the  said  John  J.  Dean,  being  fully  authorized  to  act 
on  behalf  of  the  plaintiffs,  wrote  to  the  defendant  on  behalf 
of  himself  and  the  plaintiffs,  and  requested  him  to  take 
the  matter  at  once  in  hand  and  push  it  through,  and  that 
all  the  heirs  would  join  therein,  and  expressed  the  ho|)e 
that  he  would  take  it  and  realize  something  out  of  it  for 
the  heirs  as  well  as  for  himself,  and  offered  to  settle  in  any 
way  he  and  his  uncle  Dennis  might  arrange  it.  On  the 
Sth  day  of  April,  following,  the  said  defendant  wrote  to 
the  said  John  J.  Dean,  in  reply,  that  Dennis  Dean  had  said 
something  about  his  purchasing  some  interest  in  the  prop- 
erty for  the  purpose  of  contesting  said  bequest  and  making 
arrangement  to  sustain  the  suit ;  that  as  to  the  value  of  the 
interests,  in  the  present  shape  it  is  in,  it  is  impossible  to 
determine ;  that  the  Wisconsin  land  is  wild,  and  about  six 
miles  from  town,  and  has  been  platted  and  many  of  the 
lots  sold ;  and  that,  as  he  had  requested  it,  he  would  make 
him  a  proposition  to  pay  $300  for  his  and  his  sisters'  inter- 
est in  the  lands,  to  be  conveyed  by  quitclaim  deed,  and  if 
he  perfects  the  title  he  will  pay  to  each  one  $300  more, 
making  $1,200  in  all.  On  April  15th  following,  John  J. 
Dean  wrote  the  defendant,  in  reply,  that  his  sisters  (the 
plaintiffs)  and  himself  agree  to  the  proposition  if  he  (the 
defendant)  thinks  that  nothing  better  can  be  done.  This 
is  the  effect  of  this  correspondence,  but  not  literal.  John 
J.  Dean  communicated  this  arrangement  to  the  plaintiffs, 
and  thereupon  the  sale  was  consummated  by  their  convey- 
ing to  the  defendant  by  quitclaim  deed  all  their  right, 
title,  and  interest  in  said  Wisconsin  real  estate,  and  $200 
was  paid  thereon  to  the  plaintiffs ;  and  on  the  20th  day  of 
April,  1889,  the  defendant  gave  to  the  plaintiffs  an  agree- 
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ment  in  writing  in  effect  that,  if  he  can  and  do  acquire  a 
title  to  the  lands  conveyed  by  them  at  this  date  by  quit- 
claim deed,  he  will  pay  them  each  |300  more. 

The  plaintiffs  tendered  to  the  defendant  the  money  so 
paid  and  said  agreement,  and  demanded  a  reconveyance  of 
their  said  interests ;  and,  upon  his  refusal  so  to  do,  they 
commenced  this  action  to  have  said  deed  declared  void  on 
the  ground  of  fraud,  covin,  and  misrepresentation. 

The  above  facts  were  in  effect  found  by  the  circuit  court, 
and  appear  to  have  been  established  by  the  evidence.  The 
false  representations  charged  in  the  complaint  are  as  fol- 
lows :  (1)  That  there  was  some  property  that  belonged  to 
Peter  Dean  that  was  not  disposed  of  by  the  will,  of  the  value 
of  $100.  (2)  That  he  could  so  manage  the  property  as  to 
make  for  the  heirs  $300  to  each,  and  that  it  was  not  worth 
more  than  $400.  (3)  That  the  other  heirs  had  disposed  of 
their  interests  at  the  same  rate.  (4)  It  is  charged  that  the 
defendant  knew  that  the  will  was  void,  and  that  the  in- 
terest of  each  heir  was  of  the  value  of  $40,000.  (5)  That 
the  defendant  concealed  the  true  state  of  the  title  and 
made  said  misrepresentations  for  the  purpose  of  inducing 
the  plaintiffs  to  execute  the  deed.  (6)  That  the  plaintiffs 
were  ignorant  of  the  true  state  of  the  title,  and  of  the  value 
of  the  Wisconsin  lands.  The  learned  judge  of  the  circuit 
court  found  "  that-  the  plaintiffs  intended,  by  the  convey- 
ance made  by  them  to  the  defendant,  to  sell  and  convey  to 
him  all  their  right,  title,  and  interest  in  the  real  estate  in 
question ;  that  they  were  not  induced  to  make  said  deed 
by  any  fraud  or  trick  on  the  part  of  the  defendant  or  any 
other  person ;  that  they  knew,  when  they  made  said  con- 
veyance to  defendant,  the  condition  of  the  title  of  said 
land  substantially  as  well  as  the  defendant ;  knew  the  con- 
ditions of  said  will  by  which  the  said  Peter  Dean  attempted 
to  bequeath  said  land  for  public  purposes,  and  that,  unless 
said  bequests  were  judicially  determined  to  be  illegal  and 
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void,  they  bad  no  interest  whatever  in  said  real  estate ;  and 
they  also  knew  that  the  defendant,  in  taking  said  convey- 
ance from, them,  proposed  instituting  legal  proceedings  to 
test  the  validity  of  said  will,  and  that  he  depended  entirely 
upon  the  contingency  of  success  in  said  proposed  legal  pro- 
ceedings to  secure  any  interest  whatever  in  said  lands 
through  or  under  said  quitclaim  deed."  These  findings 
were  clearly  supported  by  the  evidence. 

The  above  correspondence  and  the  agreement  which  the 
defendant  gave  the  plaintiffs  at  the  time  of  the  execution 
and  delivery  of  the  deed  show  that  the  plaintiffs  knew  the 
condition  of  the  title  to  their  estates,  as  it  was  then,  and  as 
well  as  the  defendant.  The  agreement  contemplates  that 
there  might  be  a  chance  for  the  defendant  to  secure  a  good 
title  by  having  the  will  declared  void  in  respect  to  the 
Wisconsin  lands,  for  it  provides  that  in  such  a  contingency 
he  shall  pay  them  an  additional  $300  each.  It  is  true  that 
the  defendant  was  the  son-in-law  of  their  uncle  Dennis 
Dean,  and  that  he  occupied  towards  them  somewhat  a  po- 
sition of  trust  and  confidence,  and  might,  therefore,  the 
more  readily  influence  them  to  sell  their  interests  in  the 
estate  to  him.  But  there  does  not  appear  to  be  any  evi- 
dence that  the  defendant  misrepresented  the  state  of  the 
title,  or  influenced  them  unduly  to  sell  their  interest  to  him, 
or  that  he  concealed  from  them  any  fact  that  he  knew  him- 
self about  the  estate  or  the  condition  of  the  title.  It  seems 
that  the  plaintiffs  needed  this  ready  money  and  were 
anxious  to  get  it.  The  plaintiffs'  brother,  John  J.  Dean, 
wrote  to  the  defendant :  "  If  agreeable  and  convenient,  we 
would  like  you  to  arrange  so  we  could  realize  some  of  it 
[the  money]  before  Easter ;  so  the  girls  say."  John  J.  Dean 
was  their  duly  authorized  agent  to  arrange  the  terms  of  the 
sale,  and  they  ratified  everything  he  did  in  the  matter,  and 
they  executed  the  quitclaim  deed  without  hesitation  or  ob- 
jection.   The  parties  seem  to  have  stood  on  equal  terms  in 
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relation  to  the  bargain.  John  J.  Dean  had  written  the  de- 
fendant: "I  hope  you  will  take  it  and  realize  something 
out  of  it  for  us  as  well  as  for  yourself.  At  present  it  would 
be  a  Godsend.  ...  I  speak  for  Kate  and  Sarahs  too.'' 
What  the  defendant  did  with  his  interest  in  the  lands  after 
he  purchased  them  from  the  plaintiffs  and  other  heirs  has 
perhaps  nothing  to  do  with  this  case,  for  this  action  in- 
volves nothing  except  what  occurred  at  the  time  of  the  sale 
xvnd  the  conditions  then  present.  But  the  court  found,  in 
effect,  that  the  defendant  and  the  other  heirs  afterwards 
commenced-an  action  against  the  city  of  Superior  to  have 
the  bequest  of  the  Wisconsin  lands  declared  void,  and  the 
circuit  court  adjudged  it  void ;  and,  pending  an  appeal  to 
this  court,  the  matter  was  settled  in  such  way  that  the  de- 
fendant, on  paying  his  proportion  for  legal  services,  finally 
received  two  fifteenths  of  two  thirds  of  one  half  of  the  Wis- 
consin lands.  This  may  tend  to  show,  perhaps,  how  prob- 
lematic and  uncertain  the  interest  of  the  plaintiffs  was'at 
the  time  of  the  sale,  and  the  court  found  that  such  interest 
was  not  then  of  any  marketable.value.  It  seems  to  be  con- 
clusive that  there  was  no  fraud  in  the  sale. 

From  the  judgment  of  the  circuit  court,  declaring  this 
bequest  to  the  city  of  Superior  void,  it  may  now  appear 
that  this  was  a  hard  bargain  for  the  plaintiffs,  as  they  knew 
it  would  be  in  such  an  event,  and  they  provided  against  it 
by  an  agreement  of  the  defendant  to  pay  them  each  $300 
more  for  their  interest.  But  it  does  not  appear  that  this 
was  a  hard  bargain  at  the  time  it  was  made,  or  that  the 
consideration  was  inadequate,  or  that  it  was  not  then  per- 
fectly fair  and  honest.  Future  eventualities  of  a  good  title 
and  increased  values  cannot  be  considered  in  such  a  case  as 
the  grounds  of  avoiding  the  sale.  Such  a  criterion  would 
avoid  very  many  bona  fide  contracts.  I  have  specially  con- 
sidered but  one  of  the  findings  of  the  circuit  court,  and  that 
one  disposes  of  the  question  of  fraud  in  the  procurement  of 
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the  deed.  That  is  the  only  material  issue  under  the  plead- 
ings. The  findings  of  the  court  on  the  facts  are  full,  and 
appear  to  be  fair  and  sustained  by  the  evidence. 

The  learned  counsel  of  the  appellants,  in  the  midst  of  tj^e 
trial,  made  an  offer  to  amend  the  complaint  "  to  correspond 
with  the  facts."  No  amendment  was  drawn  up  or  sub- 
mitted, and  the  brief  of  the  learned  counsel  does  not  sug- 
gest what  specific  amendment  of  the  complaint  is  claimed 
to  have  been  made.  The  gravamen  of  the  complaint,  as  it 
stands,  is  that  the  deed  was  obtained  by  false  and  fraudu- 
lent representations  and  concealment.  It  is  not  suggested 
how  the  proposed  amendment  should  affect  or  change  these, 
as  the  grounds  of  the  action.  The  proposed  amendment 
is  ignored  in  the  findings  of  fact  and  conclusions  of  law, 
and  is  too  vague  and  indefinite  to  be  considered  by  this 
court.  The  case  comes  to  this  court  as  it  was  tried  and  de- 
termined in  the  court  below,  and  we  are  governed  by  the 
record  for  a  knowledge  of  case.  If  it  is  claimed  that 
the  facts  in  evidence  support  some  other  cause  of  action 
than  that  alleged  in  the  complaint,  it  is  elementary  that 
such  an  amendment  could  not  be  made. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BuGBBB,  Appellant,  vs.  Lombard  and  another,  Bespondents. 

September  6 ^October  S,  1894, 

EXBCUTION&  (1)  Levy  on  property  in  the  hands  of  a  fraudulent  vendee: 
Justification.  (2,  8)  Issuance  to  another  county:  Docketing  judg- 
ment: Evidence. 

1.  Where  an  execution  was  levied  on  property  in  the  hands  of  a  third 
person,  who  claimed  title  thereto  under  a  transfer  from  the  judgment 
debtor,  the  officer  and  creditor  attempting  to  justify  under  the  writ 
on  the  ground  that  such  transfer  was  fraudulent  must  show  that 
they  acted  under  a  valid  judgment  and  execntioa 
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2.  An  execution  cannot  be  issued  to  a  county  other  than  that  in  which 
the  judgment  was  rendered,  until  the  judgment  has  been  docketed 
in  such  other  county. 

8.  The  existence  of  the  judgment  in  the  county  of  its  rendition  and  the 
issuance  of  an  execution  to  another  county  afford  no  presumption 
that  the  judgment  had  been  docketed  in  the  latter  county. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  action  was  brought  against  Lomhardy  sheriff  of  Polk 
county,  and  the  Twohy  Mercantile  Compcmy^  for  the  taking 
and  converting  of  personal  property,  the  plaintiff  claiming 
title  thereto  by  bill  of  sale  from  one  Wells.  The  defend- 
ants justified  under  an  execution  alleged  to  have  been  issued 
out  of  the  circuit  court  for  Washburn  county,  to  the  sheriff 
of  Polk  county,  upon  a  judgment  in  that  court  in  favor  of 
the  defendant  the  Tioohy  Mercantile  Company^  against  said 
Wells,  under  which  it  was  sold ;  and  the  defendants  claimed 
that  the  transfer  from  Wells  to  the  plaintiff  was  fraudulent 
and  void  as  to  the  creditors  of  the  former. 

Evidence  was  given  tending  to  show  that  a  levy  had  been 
made  June  4, 1892,  on  the  property  in  question,  by  the  de- 
fendants, under  an  execution  conceded  to  be  invalid,  and 
that  this  levy  had  been  released ;  that  on  the  24th  of  the 
same  month  the  same  property  was  levied  on  under  an  ex- 
ecution issued  out  of  the  circuit  court  for  Washburn  county 
on  the  judgment  mentioned  in  the  answer.  The  transcript 
of  this  judgment  was  put  in  evidence,  showing  that  it  had 
been  satisfied  in  part,  and  that  execution  had  been  issued 
to  the  sheriff  of  Polk  county  for  the  remainder,  June  24, 
1892,  but  the  execution  had  been  lost.  The  defendant 
Lomhard^  sheriff  of  Polk  county,  testified  concerning  it,  in 
substance,  that  it  was  upon  a  judgment  rendered  in  Wash- 
burn county  in  favor  of  the  Twohy  Mercantile  Company^ 
signed  by  the  clerk  for  Washburn  county,  and  under  the 
seal  of  the  court  for  that  county ;  that  he  had  handled  sev- 
eral executions,  and  levied  under  them,  and  it  appeared  in 
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the  same  manner  with  others;  was  in  the  usual  form,  and 
fair  on  its  face,  as  far  as  he  could  see;  stated  the  county  in 
which  the  judgment  was  rendered;  and  was  against  said 
Wells.  The  plaintiff  asked  to  have  the  evidence  in  respect 
to  a  levy  on  the  property  under  this  execution  stricken  out, 
but  this  was  denied.  There  was  no  evidence  produced  to 
show  that  a  transcript  of  the  judgment  had  been  filed  and 
the  judgment  docketed  in  the  oflHce  of  the  clerk  of  the  cir- 
cuit court  for  Polk  county. 

The  court  instructed  the  jury  that  the  bill  of  sale  was 
void,  and  directed  a  verdict  for  the  plaintiff  for  nominal 
damages  only,  by  reason  of  the  levy  of  June  4th  under  the 
first  and  invalid  execution.  From  a  judgment  on  this  ver- 
dict the  plaintiff  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  briefs 
of  A,  L,  Bugbee. 

For  the  respondents  there  was  a  brief  by  Ross^  Dwyer  cfe 
Hanitch^  and  oral  argument  by   W.  B.  Dwyer. 

PiNNET,  J.  The  action  having  been  brought  by  the 
plaintiff  claiming  title  to  the  property  in  question  under  a 
transfer  from  the  defendant  in  the  judgment  and  alleged 
execution,  and  as  the  transfer  to  him  was  sought  to  be  im- 
peached as  having  been  made  in  fraud  of  creditors,  it  be- 
came necessary  for  the  oflBcer,  Lomlard^  as  well  as  the 
creditor,  the  Twohy  Mercantile  Company^  to  show  that  they 
acted  under  a  valid  judgment  and  execution.  An  execu- 
tion fair  on  its  face  is  not,  in  such  case,  of  itself  sufficient 
to  protect  the  oflBcer.  Bogert  v.  Phelps^  14  Wis.  88.  The 
failure  to  show  that  the  judgment  against  Wells  in-  the 
circuit  court  for  Washburn  county  had  been  docketed  in 
the  oflSce  of  the  clerk  of  the  circuit  court  for  Polk  county,, 
to  which  county  the  execution  was  issued,  was  a  fatal  de- 
fect in  the  defense  of  the  defendants.  Execution  against 
the  property  of  a  judgment  debtor,  situated  ia  a  eoonty 
Vol.  88—18 
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other  than  that  in  which  the  judgment  was  rendered,  can 
only  be  issued  after  the  judgment  has  been  docketed  in  such 
other  county.  R  S.  sec.  2971.  The  only  authority  for 
issuing  an  execution  to  another  county  is  conferred  by  this 
section,  and  until  the  judgment  is  docketed  in  such  county 
no  execution  can  be  issued  to  the  sheriff  thereon.  The  de- 
fect is  jurisdictional.  Kentzler  v.  C,  M.  cfe  St.  P.  R,  Co.  4tl 
Wis.  641 ;  Smith  v.  Buck,  22  Wis.  577.  The  fact  of  the 
existence  of  the  judgment  in  the  county  of  its  rendition, 
and  that  an  execution  had  been  issued  to  another  county, 
does  not  aflford  any  presumption  of  the  existence  of  the  in- 
dependent and  material  fact  essential  to  its  validity ;  namely, 
that  the  judgment  had  been  properly  docketed  in  such 
county.  2  Best,  Ev.  §  300;  U.  S.  v.  Hoss,  92  U.  S.  281; 
Befay  v.  Wheeler^  84  Wis.  142.  A  mere  recital  of  such 
docketing,  if  any  there  had  been,  in  the  execution  would 
not  supply  the  defect  in  a  case  such  as  this,  where  a  judg- 
ment duly  docketed  is  indispensable  to  the  validity  of  the 
execution  and  to  the  defense  relied  on.  An  execution  fair 
on  its  face  merely  would  not  be  a  protection  or  defense, 
any  more  than  an  execution  fair  on  its  face  would  justify, 
in  a  case  like  the  present,  a  presumption  that  it  was 
founded  on  a  valid  judgment;  for  the  docketing  of  the 
judgment  in  the  county  to  which  the  execution  was  issued 
was  as  indispensable  to  the  defense  as  that  there  should  be 
a  judgment  on  which  it  was  founded.  It  was  error,  there- 
fore, to  refuse  to  strike  out  the  evidence  of  a  levy  on  the 
property  under  the  execution  to  the  sheriff  of  Polk  county, 
and  to  direct  the  verdict  in  question. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 
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MosBissT,  Eespondent,  vs.  The  Coolidge  Fuel  &  Supply 
Company,  imp.,  Appellant. 

September  7 ^October  f,  1894, 

Contracts:  Contradictory  pleadings:  Evidence:  Husband  and  wife. 

Plaintiff  oommenced  an  action  against  her  husband  for  services  as 
cook  in  a  lumber  camp^  and  in  the  complaint,  and  also  in  the  affi- 
davit for  attachment  and  the  verified  claim  for  a  lien  on  railroad 
ties  cut  by  the  men  for  whom  she  cooked,  stated  that  she  did  the 
work  for  her  husband  and  that  he  promised  to  pay  her  therefor. 
She  also  testified  to  the  same  effect  on  the  trial  On  an  appeal  to 
the  circuit  court  the  complaint  was  amended  so  as  to  allege  that 
she  did  the  work  for  the  owner  of  the  ties,  a  corporation  with 
which  the  husband  had  a  contract  to  get  out  such  ties.  Hie 
amended  complaint  also  alleged  that  all  the  statements  in  the  claim 
for  a  lien  were  true.  Upon  the  trial  in  the  circuit  court  the  testi- 
mony of  the  plaintiff  and  her  husband  showed  that  she  was  to  be 
paid  out  of  the  money  coming  to  him  on  his  contract  Hdd^  that 
a  verdict  finding  that  the  plaintiff  did  the  work  ns  an  employee  of 
the  corporation  and  under  a  contract  with  it  was  not  supported  by 
the  evidence.  , 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Jenkins  &  Jenkins^ 
and  oral  argument  by  John  J.  Jenkins, 

For  the  respondent  there  was  a  brief  by  W.  H.  Staffot'd 
and  Vesper  Morgan^  attorneys,  and  61  W.  Gihnan^  of  coun- 
sel, and  oral  argument  by  Mr,  Stafford  and  Mr.  Morga/n. 

Obton,  C.  J.  This  action  was  tried  on  an  amended  com- 
plaint construed  to  mean  that  the  plaintiff  worked  as  a 
cook  for  the  defendant  company  in  its  lumber  camp,  in 
Chippewa  county,  in  boarding  the  men  who  were  getting 
oat  ties  for  the  defendant,  on  and  between  the  7th  day  of 
September,  1891,  and  the  9th  day  of  April,  1892,  both  days 
inclusive,  for  $60  per  month,  continuously  while  the  men 
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were  getting  out  the  ties  for  the  defendant,  amounting  in 
all  to  the  sura  of  $450.75.  The  plaintiff  also  claims  in  the 
amended  complaint  that  she  performed  said  labor  and 
service  in  good  faith  for  said  defendant,  and  that  the 
defendant  company  promised  to  pay  her  therefor.  The 
plaintiff  asks  for  a  personal  judgment  against  the  defend- 
ant company,  and  a  lien  upon  the  20,000  railroad  ties  of 
the  defendant  which  were  cut  and  made  by  the  men  for 
whom  she  worked  as  cook  in  camp  during  that  time. 

The  court  submitted  to  the  jury  the  following  question: 
'*  Was  the  work  mentioned  in  the  complaint  performed  by 
plaintiff -for  the  CooUd^ge  Fuel  <&  Supply  Company^  as  its 
employee,  under  a  contract  between  her  and  said  company?  " 
The  jury  answered  "  Yes,"  and  thereupon  the  court  ren- 
dered a  personal  judgment  against  the  company  for  $450 
and  costs,  and  this  appeal  is  taken  therefrom. 

We  think  this  judgment  should  be  reversed  on  the  merits 
of  the  case.  The  evidence  seems  to  be  clearly  against  the 
special  verdict  that  finds  the  work  performed  by  the  plaint- 
iff was  for  the  defendant  company,  as  its  employee,  under 
a  contract  with  the  company, 

1.  The  pleadings  and  history  of  the  case  are  strong  evi- 
dence against  this  finding.  The  action  was  first  brought 
by  the  plaintiff,  in  the  municipal  court  of  Chippewa  county, 
against  Frank  M.  Morrissy,  her  husband,  alone,  and  the 
present  defendant  was  not  known  in  the  case  as  the  owner 
of  the  ties  on  which  she  claimed  a  lien.  (1)  Her  affidavit 
for  an  attachment  of  the  ties  states  that  the  defendant 
Frank  M.  Morrissy  is  personally  liable  to  the  plaintiff  for 
the  demand,  and  is  indebted  to  her  therefor;  that  she  did 
the  work  at  his  special  instance  and  request;  and  that  he 
agreed  to  pay  her  what  her  services  were  reasonably  worth. 
(2)  The  plaintiffs  claim  for  a  lien  on  the  ties  is  for  labor 
and  services  as  a  cook  in  camp,  for  and  at  the  special  in- 
stance and  re()uest  of  Frank  M.  Morrissy,  and  for  which  he 
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promised  and  agreed  to  pay  her  what  it  was  reasonably- 
worth,  and  she  asked  a  lien  on  the  ties  therefor.  The 
claim  states  also  that  the  sum  of  $475.50  for  sach  work  and 
labor  is  due  the  plaintiff  from  the  said  Frank  M.  Morrissy, 
over  and  above  all  legal  setoffs.  This  claim  was  sworn  to 
by  the  plaintiff  the  13th  day  of  April,  1892.  (3)  The 
plaintiff  stated  in  her  original  complaint  that  the  work  was 
done  at  the  special  instance  and  request  of  her  husband, 
the  said  Frank  M.  Morrissy,  for  which  he  promised  to  pay 
the  plaintiff  what  it  was  reasonably  worth.  After  this 
action  was  commenced,  the  defendant  the  Coolidge  Fud  <k 
Supply  Company  made  application  to  be  made  a  party 
thereto,  as  the  owner  of  the  railroad  ties  attached  for  the 
lien,  which  was  granted ;  and  said  defendant  answered  said 
complaint,  setting  up  that  the  plaintiff  and  the  defendant 
Frank  M.  Morrissy  were  husband  and  wife,  and  that  if  the 
plaintiff  performed  any  work  or  labor,  and  earned  any- 
thing therefor,  the  same  accrued  from  labor  performed  for 
said  defendant  Frank  M.  Morrissy  and  in  his  employ,  and 
payable  by  him,  and  for  which  she  could  not  recover.  In 
said  municipal  court,  judgment  was  rendered  against  the 
plaintiff,  and  she  appealed  therefrom  to  the  circuit  court 
for  Chippewa  county.  (4)  In  said  circuit  court  the  plaintiff 
obtained  leave  to  amend  her  complaint,  and  it  was  so 
amended  that  it  stood  against  the  said  defendant  company 
alone,  and  alleged  that  the  work,  labor,  and  services  were 
performed  for  said  defendants,  and  for  which  they  prom- 
ised to  pay  the  plaintiff,  at  the  special  instance  and  request 
of  the  defendant  Frank  M.  Morrissy,  and  the  plaintiff  de- 
mands judgment  for  $450  therefor  against  the  defendant 
company.  It  is  stated  also  in  said  amended  complaint  that 
the  plaintiff  filed  the  above  claim,  and  that  '^  aU  the  state- 
fnents  a^id  allegations  contained  in  said  claim  are  true.^^ 
This  amended  pleading  is  not  verified,  but  the  above  claim 
was  sworn  to  by  the  plaintiff.    That  daim  alleges  that  the 
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plaintiflTs.  services  as  cook  in  camp  were  rendered  for  the 
said  Frank  M.  Morrissy  and  at  his  special  instance  and  re- 
quest, and  that  he  promised  and  agreed  to  pay  her  therefor. 
This  amended  complaint  therefore  involves  a  direct  con- 
tradiction. If  all  the  statements  and  allegations  in  that 
claim  are  trv^^  as  is  alleged,  the  other  statement  that  such 
services  vrere  rendered  for  the  defendant  company  cannot 
be  true.  The  plaintiff's  affidavit  and  claim  under  oath, 
upon  which  this  action  is  predicated,  have  not  been  amended, 
and  the  truth  of  which  has  been  thus  reasserted,  ought  to 
stand  as  the  true  grounds  of  the  action. 

This  action  is  brought  to  obtain  a  personal  judgment 
against  Frank  M.  Morrissy  for  the  plaintififs  services,  ren- 
dered for  him  and  at  his  special  instance  and  request,  and 
for  which  he  agreed  to  pay,  and  further  for  a  lien  on  the 
railroad  ties  of  the  defendant  company,  and  it  has  not  been 
changed  by  any  amendment.  To  repeat,  the  plaintiff  re- 
asserts the  truth  of  all  the  statements  and  allegations  in 
her  verified  claim  in  this  pretended  amendment  of  the  com- 
plaint, and  for  her  sake,  as  well  as  for  correct  practice, 
these  original  pleadings  stand  as  the  pleadings  in  the  ac- 
tion. 

2.  But  this  is  not  all.  The  plaintiffs  testimony  supports 
her  affidavit,  claim,  and  pleadings.  On  the  trial  of  the  ac- 
tion before  the  municipal  court  the  plaintiff  testified,  as  a 
witness,  that  "  she  was  emploj^ed  by  her  husband,  Mor- 
rissy, to  perform  these  services,  and  that  she  worked  for 
him."  This  is  testified  to  by  the  judge  of  the  municipal 
court  before  whom  the  action  was  tried.  The  testimony 
tended  to  show  that  the  defendant  company  employed 
Frank  M.  Morrissy  to  get  out  a  lot  of  railroad  ties,  and  was 
to  pay  him  16  or  IfrJ  cents  apiece.  Morrissy  was  embar- 
rassed, and  could  not  get  trusted  for  the  necessary  supplies 
or  for  the  labor  of  others;  and  it  was  agreed  that  the  com- 
pany should  furnish  the  supplies  and  pay  the  laborers,  and 
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that  the  same  should  be  reimbursed  out  of  the  money  that 
was  to  be  paid  for  getting  out  the  ties,  and  if  anything  was 
left  after  paying  these  charges  it  should  go  to  Morrissy. 
This  contract  was  verbal,  and  made  about  the  1st  of  Sep- 
tember, 1891.  There  is  no  dispute  about  this  contract. 
When  the  work  was  ended  there  was  nothing  coming  to 
Morrissy.  He  had  been  paid  up  in  full.  Both  the  plaint- 
iff and  her  husband  testified  on  the  last  trial,  in  a  rather 
uncertain  way,  that  the  company  employed  the  plaintiff  as 
cook  in  the  Morrissy  camp,  and  promised  to  pay  her.  But 
they  both  testified  on  cross-examination  that  her  services, 
as  well  as  all  the  other  labor,  *'  was  to  come  out  of  the 
ties;"  moaning,  of  course,  out  of  the  money  coming  to 
Morrissy  for  getting  out  the  ties.  This  destroyed  the  effect 
of  their  previous  testimony.  The  testimony  on  behalf  of 
the  company  was  very  positive  and  explicit  that  the  com- 
pany never  employed  plaintiff  or  agreed  to  pay  her.  The 
persons  who  were  present  at  the  time  and  place  when  and 
where  the  plaintiff  testified  Coolidge  promised,  for  the 
company,  to  pay  her  for  her  services,  testified  that  no  such 
thing  occurred,  but,  on  the  other  hand,  that  the  plaintiff 
said  that  she  did  not  want  them  to  pay  her  and  did  not 
expect  it,  but  that  she  was  working  for  what  they  could 
make  out  of  the  tie  contract,  so  as  to  pay  up  their  debts. 
I  do  not  state  the  testimony  literally,  but  its  legal  effect. 
It  would  have  been  most  unreasonable  for  the  company  to 
employ  the  plaintiff,  and  agree  to  pay  her  $450  for  her 
services  as  cook  in  her  husband's  camp,  over  and  above  16i 
cents  per  tie  on  her  husband's  contract,  for  this  would  have 
been  a  mere  gratuity.  Their  testimony  that  her  services 
were  to  be  paid  for  out  of  the  ties  or  the  money  for  the 
ties,  if  there  was  anything  coming  to  her  husband  on  the 
tie  contract,  was  reasonable,  whether  true  or  not.  The 
plaintiff  attempted  to  testify  directly  contrary  to  her  testi- 
mony in  the  municipal  court,  but  failed,  fortunately,  on 
L-ross-examination,  when  she  testified  that  her  labor  had  to 
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come  oat  of  the  ties.  The  plaintiff  should  not  have  been 
allowed  to  testify  in  contradiction  of  her  aflBdavit,  her  ver- 
ified claim,  her  original  complaint  in  the  action,  and  of  her 
testimony  before  the  municipal  court,  and  it  does  not  ap- 
pear that  she  did  so.  There  was  really  no  testimony  to 
support  the  special  verdict  of  the  jury  or  the  judgment. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Blewjbtt,  Respondent,  vs.  MoRab  and  others.  Appellants. 

September  7 —October  S,  1894, 

Contracts:  Purchase  of  land  jointly  with  vendor's  agents:  Default  in 
payments:  Recovery  of  money  paid:  Fraud:  Rescission, 

1.  Plaintiff  and  defendants  agreed  to  purchase  certain  land,  he  taking 

a  half  interest  and  they  the  other  half.  Defendants  paid  the  earn- 
est money  and  took  a  receipt  from  the  vendor,  specifying  when 
subsequent  payments  should  be  made  and  providing  that  in  case  of 
default  in  any  payment  said  earnest  money  should  be  forfeited,  time 
being  of  the  essence  of  the  contract  Plaintiff  afterwards  paid  to 
defendants,  who  were  agents  of  the  vendor,  a  sum  to  balance  the 
earnest  money  paid  by  them,  and  also  his  half  of  the  next  pay  rnent^ 
and  the  same  was  applied  by  them  accordingly.  Plaintiff  there- 
after failed  and  refused  to  make  further  payments,  and  defendants 
completed  the  purchase  and  sold  the  land  again  at  a  loss.  Heidi 
that  plaintiff  could  not  recover  from  them  the  amount  paid  by  him, 
as  money  had  and  received  to  his  use. 

2.  Defendants'  concealment  of  the  fact  that  they  were  to  receive  a  com- 

mission on  the  sale  did  not  entitle  plaintiff  to  recover  the  amount 
paid  by  him,  no  fraud  having  been  practiced  on  him,  and  it  appear- 
ing that  they  were  to  take  an  interest  in  the  land  only  in  case  plaint- 
iff's original  associate  failed  to  do  sa  Grant  v.  Hardy,  33  Wia  668^ 
distinguished. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 
On  March  10,  1891,  the  defendants  were  copartners  en- 
gaged in  the  business  of  buying  and  selling  real  estate  for 
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others  upon  commission,  in  West  Superior.  Among  others, 
they  had  four  lots,  belonging  to  one  Stowe,  for  sale  at  the 
price  of  $8,800.  On  that  day  the  plaintiflf  and  one  Ander- 
son called  upon  the  defendants  and  were  shown  by  them 
various  pieces  of  property  they  had  for  sale,  including  the 
four  lots  in  question.  Anderson  said,  in  effect,  to  the 
plaintiff,  in  the  presence  of  the  defendants,  that  any  deal 
he  made  with  the  defendants  he  (Anderson)  would  take  a 
half  interest  in  it,  and  thereupon  he  left  for  home.  The 
plaintiff  thereupon  concluded  to  purchase  a  half  interest  in 
said  lots,  hoping  that  said  Anderson  would  take  the  other 
half  interest.  The  defendants  agreed  to  take-  the  other 
half  interest  in  case  Anderson  eventually  failed  to  do  so. 
Thereupon,  and  on  March  13,  1891,  the  defendants  paid  to 
Stowe  $500  as  an  earnest  and  partial  payment  for  said  lots, 
and  took  from  him  a  receipt  of  the  same,  wherein  it  was 
recited  that  the  defendants  therein  agreed  to  pay  for  said 
lots  as  follows,  in  addition  to  the  $500  so  paid  down,  to  wit, 
$500,  March  16, 1891 ;  $1,000,  March  19, 1891 ;  $3,300,  April 
6, 1891,  upon  the  delivery  of  a  good  and  sufficient  deed  of 
conveyance;  and  the  balance  of  $3,500  one  year  from  that 
date,  with  interest  at  eight  per  cent,  per  annum,  payable 
semi-annually,  to  be  secured  by  mortgage  on  the  land ;  and 
that  if  the  defendants  failed  in  any  of  the  things  to  be  done 
by  them  in  completing  the  purchase,  time  being  of  the  es- 
sence of  the  contract,  then  the  said  earnest  money  so  paid 
was  to  be  forfeited.  A  duplicate  copy  of  said  contract  was 
made,  and  one  copy  thereof  thereupon  delivered  to  the 
plaintiff. 

The  plaintiff  then  returned  to  his  home  in  Fond  du  Lac, 
and  thereupon  sent  to  the  defendants,  inclosed  in  a  letter, 
a  draft  for  $1,000,  with  which  the  defendants  were  therein 
directed  to  cancel  the  plaintiff's  obligations  on  said  lot.  He 
therein  stated  that  he  had  had  no  opportunity  to  consult 
with  Anderson  as  yet,  but  expected  to  see  him  the  next 
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Tuesday;  that,  as  he  understood  matters,  one  half  of  this 
$1,000  was  to  balance  the  earnest  money  so  paid  by  the 
defendants,  and  the  other  half  to  pay  his  half  of  the  pay- 
ment to  come  due  March  19,  1891, —  he,  the  plaintiff,  con- 
trolling one  half  interest  in  the  four  lots.  That  $1,000  was 
received  by  the  defendants  about  March  16,  1891,  and  so 
applied. 

On  March  18,  1891,  the  plaintiff  wrote  defendants  to 
the  effect  that  he  had  been  unable  to  see  Anderson,  and 
that  they  might  sell  the  property  at  any  time  the  oppor- 
tunity presented  itself,  and  that  they  should  not  allow  the 
delay  on  Anderson's  part  to  interfere;  that  at  any  time 
the  defendants  thought  they  could  get  their  money  out  of 
the  deal,  not  to  stop  to  consult  him;  and  wanting  to  know 
what  kind  of  a  deal  he  could  make  with  the  defendants  for 
the  two  inside  lots.  On  March  20,  1891,  the  defendants 
replied,  favoring  a  division  of  the  propertj^  and  saying 
that  they  were  perfectly  willing  that  Anderson  should  go 
in  with  the  plaintiff  if  he  would  do  so  soon.  On  March  23, 
1891,  the  plaintiff  wrote  to  the  defendants  to  the  effect 
that  he  had  just  learned  that  the  $1,700  which  he  had 
counted  on  to  meet  his  obligation  with  the  defendants 
April  6th  could  not  be  at  hand,  and  that  he  had  experienced 
no  little  anxiety  and  w^orry  on  account  thereof,  and  asking 
the  defendants  if  they  could  not  help  him  out.  On  March 
2i,  1891,  the  defendants  wrote  to  the  plaintiff  to  the  effect 
that  they  had  no  money  on  hand,  and  that  he  had  not 
better  depend  on  them  to  sell  the  property,  but  he  better 
be  prepared  to  close  up  the  deal,  and  that  they  would  do 
the  best  they  could  to  dispose  of  the  property  to  the  best 
advantage.  On  April  4,  1891,  the  plaintiff  wrote  to  the 
defendants  to  the  effect  that  it  would  be  impossible  for  him 
to  meet  his  obligation  with  the  defendants  April  6th,  and 
asking  for  a  few  days  of  grace.  On  April  5,  1891,  the  de- 
fendants wrote  to  the  plaintiff  to  the  effect  that  they 
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thought  they  could  induce  Stowe  to  extend  the  time  of 
payment  for  four  or  five  days,  but  that  the  plaintiff  would 
have  to  hustle  and  get  the  money  by  the  last  of  the  week, 
as  his  failure  had  placed  them  in  a  peculiar  position.  On 
April  20,  1891,  the  plaintiff  wrote  to  the  defendants,  in  an- 
swer to  a  telegram,  to  the  effect  that  he  could  not  raise 
the  money;  that  Anderson  had  given  him  the  cold  shoulder, 
and,  as  things  then  looked,  he  would  soon  be  under  water, 
and  asking  defendants  to  give  him  such  a  share  in  the  prop- 
erty as  the  amount  he  had  already  paid  would  entitle  him 
to.  On  April  25, 1891,  the  defendants  wrote  to  the  plaintiff 
to  the  effect  that  it  would  be  impossible  for  them  to  do  so; 
that,  if  the  plaintiff  failed  to  meet  his  obligation,  they  would 
be  obliged  to  leave  his  money  in  until  the  property  was  sold 
to  some  one  else.  The  defendants  thereupon  attempted  to 
dispose  of  the  property  to  one  Sullivan,  but  failed  to  do  so. 
On  September  3,  1891,  the  defendants  sold  and  conveyed 
the  property  to  one  Brooks  for  about  $6,600. 

On  December  19,  1892,  the  plaintiff  commenced  this  ac- 
tion to  recover  the  $1,000  so  paid  in  by  him,  as  money  had 
and  received  by  the  defendants.  The  answer  of  the  de- 
fendants is  a  general  denial.  At  the  close  of  the  trial  the 
court  directed  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendants  for  $1,023.33,  and  judgment  for  the  same, 
with  costs,  was  thereupon  entered  in  favor  of  the  plaintiff. 
From  that  judgment  the  defendants  appeal. 

Frederick  H.  Reiningtonj  for  the  appellants. 

John  Brennan^  for  the  respondent,  contended,  inter  alia, 
that  the  contract  between  plaintiff  and  defendants  was  a 
joint  purchase,  and  therefore  such  a  relation  existed  as  re- 
quired them  to  disclose  to  him  that  they  were  receiving  a 
commission.     Grant  v.  Hardy,  33  "Wis.  668. 

Cabsoday,  J.  The  aggregate  amount  of  the  payments 
due  on  the  purchase  of  the  four  lots  from  Stowe  on  and 
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prior  to  March  19,  1891,  was  $2,000.  The  plaintiff  seat  to 
the  defendants  the  $1,000  mentioned  as  his  half  of  such 
payments,  and  to  that  extent  canceled  and  discharged  his 
"  obligations "  to  Stowe  and  the  defendants  on  the  con- 
tract mentioned,  and  it  was  so  applied  by  the  defendants. 
Beyond  question  that  payment  gave  the  plaintiff  an  equi- 
table interest  in  the  land  which  he  might  have  enforced 
had  he  made  the  other  payments  as  he  had  agreed.  By  the 
terms  of  the  contract,  a  failure  to  pay  the  second  payment 
when  due  operated  as  a  forfeiture  of  the  payment  previ- 
ously made,  and  time  was  made  therein  the  essence  of  the 
contract.  The  plaintiff  is  not  here  seeking  to  enforce  the 
contract  which  he  made,  nor  to  enforce  or  bbtain  any  in- 
terest in  the  land,  nor  to  reach  any  share  of  the  proceeds 
for  which  the  land  was  sold,  but  to  recover  back  the  money 
he  so  paid  upon  the  contract,  which  he  was  unable  further 
to  perform  and  therefore  refused  to  perform.  Inability 
and  refusal  to  perform  is  certainly  no  ground  for  rescind- 
ing a  contract  by  the  party  so  in  default. 

The  only  other  ground  upon  which  a  rescission  is  sought 
is  that  the  defendants  were  to  receive  a  commission  of  five 
per  cent,  on  the  sale  from  Stowe,  and  concealed  that  fact 
from  the  plaintiff.  The  plaintiff  knew  that  the  lots  be- 
longed to  Stowe,  and  that  the  defendants  were  his  agents 
in  making  the  sale  of  them.  He  testified  that  one  of  the 
defendants  informed  him  that  they  were  to  have  no  com- 
missions. If  that  was  true,  then  the  services  of  the  defend- 
ants were  gratuitous  —  preposterous  as  that  may  seem  to 
be.  At  the  time  the  contract  was  made  it  was  expected 
that  Anderson  would  take  a  half  interest  in  the  lots,  and 
the  defendants  were  only  to  take  the  same  in  case  Ander- 
son failed,  as  he  did.  No  fraud  was  practiced  upon  the 
plaintiff,  and  the  case  is  clearly  distinguishable  from  Orant 
V.  Hardy^  33  Wis.  668,  relied  upon  by  counsel.  In  that 
case  Hardy,  by  collusion  with  the  vendor,  and  false  pre- 
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tenses  practiced  upon  Grant,  induced  the  latter  to  pay  the 
entire  purchase  price  and  j'et  secure  to  Hardy  the  title  to 
one  fourth  of  the  property  without  any  payment  from  him. 
In  the  case  at  bar  the  plaintiff  neither  paid  nor  agreed  to 
pay  any  commission,  and  hence  the  question  of  double  com- 
mission is  not  involved. 

As  indicated,  the  action  is  purely  one  for  money  had  and 
received.  Such  an  action  can  only  be  maintained  in  a  case 
where  the  defendant  has  received  money  which  in  equity 
and  good  conscience  he  ought  to  pay  to  the  plaintifip.  Wood- 
ward V.  Hill^  6  Wis.  148;  Lawton  v.  Ilowe^  14  Wis.  246; 
Fay  V.  Lovejoyy  20  Wis.  406;  Welh  v.  Aw.  Exp,  Co.  49  Wis. 
229.  This  is  not  such  a  case.  Had  the  defendants  wrong- 
fully refused  to  allow  the  plaintiff  to  share  in  the  benefits 
of  the  contract,  a  different  question  would  have  been  pre- 
sented.    Colt  V.  Clapp,  127  Mass.  476. 

The  facts  in  the  record  do  not  bring  the  case  within  the 
statute  of  frauds.     Whitman  v.  Lakcy  32  Wis.  189. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


ViPOND,  Respondent,  vs.  Townsend,  Appellant. 

September  7  —  October  f ,  1894. 

Promissory  notes:  Stipulated  attorney's  fees,  how  recovered. 

Where  a  promissory  note  stipulates  for  the  payment  of  attorney's  fees 
if  suit  be  instituted  thereon,  such  fees  may  be  recovered  in  the 
action  on  the  note. 

APPEAL  from  the  Superior  Court  of  Douglas  County. 

This  suit  is  brought  to  recover  on  a  note  of  which  the 
following  is  a  copy : 

"$10,000.00.      '    Butte  City,  Montana,  Dec.  Ist,  1891. 

"  One  year  after  date,  without  grace,  for  value  received, 
I  promise  to  pay  to  the  order  of  WUliam  C.  Vipond  ten 
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thousand  dollars,  payable  at  the  banking  house  of  W.  A. 
Clark  &  Brother,  Butte  City,  Montana,  with  ten  per  cent, 
interest  per  annum  from  date  until  paid,  both  before  and 
after  judgment,  and  ten  per  cent,  attoimexfa  fees  if  suit  be 
instituted  on  this  note.    Value  received. 

"  W.  W.  TOWNSEND." 

Against  the  defendant's  objection  and  exception  the  court 
below  allowed  the  plaintiflP  to  introduce  evidence  of  the 
value  of  attorney's  fees,  and  allowed  the  plaintiff  judgment 
for  the  amount  of  the  note  and  interest,  and  also  the  sum 
of  $^5  attorney's  fees^  besides  the  taxable  costs  and  dis- 
bursements. The  defendant  appeals  from  so  much  of  said 
judgment  as  allows  the  sum  of  $445  for  attorney's  fees. 
The  appellant  contends  that  no  part  of  the  attorney's  fees 
mentioned  in  the  note  was  due  before  the  commencement 
of  the  action. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Knowles^  Dickinson^  Buchanan^  Graham  i&  Wilsonj  and 
for  the  respondent  on  that  of  Thos.  W.  Shackleford^  attor- 
ney, and  Towne  c&  Davisy  of  counsel. 
.  To  the  point  that  plaintiff  is  limited  in  his  recovery  to 
the  debt  or  damages  due  at  the  time  of  suing  the  note, 
counsel  for  the  appellant  cited  Nickerson  ^.  Bahcock^  29 
111.  497;  Easter  v.  Boyd,  79  id.  325. 

To  the  point  that  attorney's  fees  can  be  recovered  in  the 
action  on  the  note  and  not  in  a  separate  action,  counsel 
for  the  respondent  cited  Shugart  v.  Pattee,  37  Iowa,  422; 
Smiley  v,  Meir,  47  Ind.  559;  Olenn  v.  Parter^  72  id.  525. 

Newman,  J.  It  was  not  error  to  include  the  amount  of 
the  stipulated  attorney's  fee  in  the  judgment.  The  stipu- 
lation for  the  fee  was  a  part  of  the  contract  on  which  the 
action  was  based.  It  became  due  as  soon  as  the  action  was 
commenced.  It  was  due  at  the  time  of  the  entry  of  judg- 
ment. Its  recovery  was  incidental  to  the  recovery  upon 
the  principal  cause  of  action.    This  is  analogous  to  the 
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uniform  practice,  from  an  early  day,  of  including  stipulated 
attorney's  fees  in  foreclosure  judgments.  It  has  not  been 
suspected  that  a  separate  action  could  be  maintained  for 
the  recovery  of  such  fees. 

'  By  the  Court, —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 


Goodman  and  others,  Respondents,  vs.  Baeblooheb,  imp., 

Appellant. 

September  8  —  October  f ,  1894. 

Lien  of  avbcontractors,  etc:  Destruction  of  building  before  completion: 
Filing  of  claim:  Neglect  of  duty  by  clerk. 

1.  Where  a  building  being  erected  by  a  contractor  is  destroyed  before 

its  completion,  material  men  and  laborers  are  not  entitled  to  any 
lien  on  the  land  under  sec.  8815,  S.  &  B.  Ann.  Stats. 

2.  Under  sec.  8318,  R.  S.,  providing  that  no  lien  shall  exist  unless  a  claim 

therefor  is  filed  within  six  months,  the  right  to  a  lien  is  secured 
when,  within  that  time,  a  claim  is  delivered  to  and  left  with  the 
clerk  to  be  filed;  and  the  claimant  will  not  be  prejudiced  by  the 
failure  of  the  clerk  to  perform  his  duty. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  plaintiffs  in  this  action,  which  is  a  consolidation  of 
five  several  claims  or  actions  by  the  respective  claimants 
into  one,  sought  to  enforce  liens  for  divers  sums  for  mate- 
rials and  labor  furnished  and  performed  to  and  for  the  de- 
fendants Gross  &  Heimer,  contractors,  in  and  about  the 
construction  and  erection  of  a  building  for  the  defendant 
Baerlocher^  under  a  contract  with  her,  upon  lots  3  and  4  in 
block  3  in  the  fifth  division  of  West  Superior,  Wis.,  for  the 
sum  of  $5,150,  exclusive  of  plumbing,  gas  fitting,  and  tin 
work,  to  be  completed  by  August  8, 1891.  Gross  &  Heimer 
had  the  building  about  two  thirds  completed,  July  16, 1891, 
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when  it  was  blown  down  and  destroyed,  except  the  founda- 
tion consisting  of  piles  driven  in  the  ground.  On  August 
5, 1891,  Gross  &  Heimer  again  commenced  the  construction 
and  erection  of  the  building  mentioned  in  the  contract,  on 
the  same  foundation,  on  said  premises,  under  their  said 
contract,  and  continued  work  thereon  until  November  15th 
in  the  same  year;  and,  before  any  of  the  claims  for  liens 
on  the  several  demands  in  this  action  had  been  filed  in  the 
oflBce  of  the  clerk  of  the  circuit  court,  the  defendant  Baer- 
locher  had  paid  said  contractors.  Gross  <fe  Heimer,  or  on 
their  account,  the  full  contract  price  for  the  said  building, 
and  on  July  31,  1891,  and  before  said  claims  for  liens  were 
filed,  she  borrowed  of  the  defendant  Sheldon  $6,000,  to  be 
paid  in  seven  years,  with  interest  at  eight  per  cent,  per 
annum,  and  secured  the  same  by  note  and  mortgage  of 
said  lots,  and  this  entire  sum  was  expended  in  paying  Gross 
&  Heimer  for  constructing  said  building,  and  on  debts  con- 
tracted by  them  for  that  purpose. 

(1)  The  claim  of  the  plaintiffs  Ooodman^  Wilcox  ds  Co.  is 
for  $71  for  materials  that  went  into  the  first  building. 
(2)  The  claim  of  the  plaintiff  the  Warehouse  &  Builders' 
Supply  Company  was  wholly  for  material  that  went  into 
the  same  building.  (3)  The  claim  of  Peyton^  Kimhall  dk 
Co.  was  for  a  balance  for  material,  in  the  sum  of  $887.88,  all 
of  which  went  into  the  first  building,  except  $75  thereof. 
(4)  The  claim  of  J.  B.  Noyes  d:  Co.  was  for  a  balance  of 
$209.66  for  lumber  and  materials  that  went  into  the  second 
building.  (5)  The  claim  of  the  plaintiff  Z.  iZ  Paddock 
was  for  work  and  labor  performed  by  him  for  the  con- 
tractors in  the  first  building  to  the  amount  of  $26.10,  and 
$8.80  on  the  second  building,  and  as  assignee  of  divers 
other  small  claims  for  work  and  labor  for  said  contractors 
on  said  building,  $145.82  of  which  was  done  and  performed 
on  the  first  building,  and  $88.55  on  the  second. 

A  question  arose  as  to  the  validity  of  the  claim  for  a  lien 


Digitized  by 


Google 


Wis.]  august  TEEM,  1894. 

Goodman  and  others  vs.  Baerlocher. 

filed  by  J.  B.  Noyes  <&  Co.j  on  the  ground  that  although 
it  was  deposited  with  the  clerk  of  the  proper  court  on  the 
20th  day  of  November,  1891,  and  thereafter  remained  in 
his  ofiSce  as  part  of  the  files  thereof,  said  clerk  having  re- 
ceived the  same  with  another  lien  petition  without  notic- 
ing the  fact,  the  former  being  folded  inside  of  the  latter, 
so  that  the  petition  in  question  was  not  indexed,  neither 
was  any  file  mark  placed  thereon,  until  the  24th  day  of 
May,  1892. 

The  defendant  Baerlocher  insisted,  among  other  things, 
that  Gross  &  Heimer,  contractors,  entered  into  an  agree- 
ment with  said  Noyea  cfe  Co.  whereby  they  were  to  furnish 
and  sell  all  the  lumber  necessary  to  complete  said  building 
for  the  agreed  sum  of  $992.82,  and  that  Noyes  <&  Co.  were 
not  to  furnish  said  contractors  any  more  or  other  lumber 
to  be  used  on  the  building,  except  as  provided  by  said  con- 
tract, without  the  consent  of  the  defendant ;  and  this  was 
upon  the  express  understanding  that  said  premises  would 
not  be  subject  to  any  lien  by  reason  of  any  more  or  other 
lumber  furnished  by  said  J.  B.  Noyea  cfe  Co,  and  used  in 
said  building  without  such  consent.  The  testimony  on  this 
subject  was  conflicting,  and  the  court,  in  substance,  found 
against  the  defendant's  contention. 

As  conclusions  of  law  the  court  found :  (1)  That  the 
destruction  of  the  first  building  did  not  cut  off  the  liens  on 
the  premises  upon  which  such  building  was  situated,  for 
indebtedness  accrued  for  material  and  labor  in  its  construc- 
tion. (2)  That  the  liens  for  indebtedness  accrued  in  the 
construction  of  the  first  building  have  precedence  over  the 
mortgage  to  the  defendant  Sheldon,  the  building  having 
been  commenced  before  the  giving  of  such  mortgage,  but 
that  as  the  construction  of  the  second  building  was  com- 
menced subsequent  to  July  31,  1891,  the  date  of  the  mort- 
gage lien,  all  liens  that  exist  for  indebtedness  which  accrued 
in  the  construction  of  such  second  building  are  subject  to 
Vol.  88— 19 
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said  mortgage  lien;  that  the  claimants  the  Warehouse  dk 
BuUders^  Supply  Compam/y  Goodman^  Wilcox  i&  Co.^  H.  M, 
Peyton  and  L.  A.  Barber^  surviving  partners  of  Peyton, 
Kimball  &  Barber,  for  materials,  etc.,  were  entitled  to  liens 
upon  all  the  interest  of  defendant  Baerlocher  in  and  to  the 
lots  described  in  the  complaint,  upon  which  the  building 
was  situated  in  the  construction  of  which  the  indebtedness 
accrued  at  the  time  of  its  commencement ;  that  said  Peyton 
and  Ba/rheTy  as  surviving  partners,  etc.,  were  entitled  to  a 
lien  for  the  said  sum  of  $75,  and  the  said  J.  B.  JSToyes  dk 
Co.  for  $209.61,  both  of  which  claims  were  for  materials, 
etc.,  and  L,  H.  Paddock  for  labor  in  the  sum  of  $47.35 
upon  the  building  actually  constructed  upon  the  said  lots, 
and  upon  all  the  right,  title,  and  interest  of  the  said  defend- 
ant Baerlocher  in  and  to  the  lots  at  the  time  of  the  com- 
mencement of  the  construction  of  the  first  building,  for 
$171.92  for  work  and  labor  thereon.  And  the  court  ren- 
dered judgment  accordingly,  from  which  the  defendant 
Baerlocher  appealed  and  assigned  various  errors. 

IF.  E.  UoehUy  J.  P.  Geiaery  and  D.  E.  RoberUy  for  the 
appellant. 

For  the  respondents  Peyiony  KirabaU  ife  Barber  and  J,  B. 
Noyea  <&  Co,  there  was  a  brief  by  BosSy  JDwyer  dk  Hanitchy 
and  oral  argument  by  W,  D,  Dwyer.  They  argued,  among 
other  things,  that  the  duties  imposed  upon  an  oflBcer  by  way 
of  indexing  and  indorsing,  after  the  paper  has  been  put 
into  his  custody,  do  not  constitute  any  part  of  the  filing  so 
far  as  the  party  delivering  the  paper  is  concerned.  Cook  v. 
Rally  6  111.  575;  Naylor  v.  Moody y  2  Blackf.  247;  Gorham 
V,  SummerSy  25  Minn.  81 ;  ITolman  v.  Chevailliery  14  Tex. 
337;  Bishop  v.  Cooky  13  Barb.  329;  Dodge  v.  Pottery  18  id. 
193;  Dikeman  v.  Puckhafery  1  Ahh.  Pr.  (N.  S.),  32;  People 
V.  Bristoly  35  Mich.  28;  Smith  v.  Waggonery  50  Wis.  155.  If 
a  party  has  complied  with  the  statutory  requirements  his 
rights  cannot  be  prejudiced  by  the  neglect  or  misconduct 
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of  the  officer.  Floyd 'o.  Chess-Caa^ley  Co.  76  Ga.  Y52;  Sj>eah- 
man  v.  KnightyZ  Phila.  25;  Gruliba  v.  ConeSy  57  Mo.  84. 

A  separate  brief  was  signed  by  John  Brennan  for  the  re- 
spondent Paddocky  and  Swifty  Murphy  ife  Bundy  for  the 
respondents  Goodman^  Wilcox  <&  Co.y  and  the  cause  was 
argued  orally  by  Mr.  Brennan.  They  contended,  inter  alia, 
that  in  this  state  the  object  of  the  lien  law  is  to  provide 
security  for  the  payment  of  claims  of  laborers  and  material 
men ;  and  the  lien  on  the  land  is  not  an  incident  to  that  on 
the  building.  In  states  where  the  object  of  the  law  is  the 
same  as  ours  it  is  held  that  the  destruction  of  the  building 
does  not  destroy  the  lien.  Clark  &  Co.  v.  Parker^  58  Iowa, 
509 ;  Freeman  v.  Carson^  27  Minn.  516 ;  Steigleman  to.  Mo- 
Bridcy  17  111.  301;  Oaty  v.  Casey,  15  id.  189;  Schwa/riz  v. 
SaunderSy  46  id.  18;  Suntag  v.  Brennan,  75  id.  279;  Mo- 
Laughlin  v.  Green,  48  Miss.  175;  2  Jones,  Liens,  §1539; 
Phillips,  Mech.  Liens  (2d  ed.),  22. 

PiNNEY,  J.  1.  The  original  contractors.  Gross  &  Heimer, 
had  not  performed  their  contract  when  the  first  building, 
being  in  an  incomplete  condition,  was  destroyed.  It  had 
not  been  delivered  to  or  accepted  by  the  owner,  and  was 
therefore  at  the  risk  of  the  contractors,  and  the  ^lestruction 
of  the  building  did  not  excuse  them  from  performing  the 
contract.  PermoU  v.  JoneSy  2  Wall.  1 ;  Adams  v.  Nichols, 
19  Pick.  275;  Tompkins  v.  Pudley,  25  K  T.  272;  School 
Trustees  v.  Bennetty  27  N.  J.  Law,  515.  In  Tompkins  v. 
Pudleyy  supra,  it  was  held  that  the  owner  of  the  lots  might 
recover  back  from  his  contractor  payments  in  such  case 
which  he  had  made  on  account  of  the  building.  In  this  case 
the  building  had  not  only  not  been  completed,  but  it  had 
been  utterly  destroyed,  so  that  the  owner  of  the  ground 
had  received  no  benefit  from  the  materials  and  work  and 
labor  employed  in  attempting  to  build  it,  and  the  original 
contractors  could  not  have  recovered  anything  or  enforced 
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a  lien  for  what  had  been  furnished  or  done  in  attempting 
to  construct  and  erect  the  building.  Whether  the  subcon- 
tractors or  material  men  and  laborers  under  the  contractors 
are  in  any  better  situation,  is  the  question  to  be  determined. 

Sec.  3314,  R  S.,  provides  that :  "  Every  person  who  as 
principal  contractor,  .  .  .  performs  any  work  or  labor, 
furnishes  any  material,  ...  in  or  about  the  erection, 
construction,  ...  of  any  dwelling  house,  building,  .  .  . 
shall  have  a  lien  thereon^  and  upon  tlie  interest  of  the  owner 
of  such  dwelling  house^  building^  .  .  .  in  and  to  the  land 
upon  which  the  same  is  situated,  .  .  .  not  exceeding  in 
extent,"  etc.  And  sec.  3315  extends  the  right  to  "  every 
person  who,  as  subcontractor  of  a  principal  contractor,  or 
employee  of  any  contractor  or  subcontractor,  performs  any 
work  or  labor  for,  or  furnishes  any  materials  to  a  principal 
contractor  or  subcontractor  in  any  of  the  case^  mentioned 
in  the  preceding  section,"  if  within  sixty  days  thereafter 
he  gives  the  specified  notice  in  writing  to  the  owner,  or  his 
agent,  of  the  property  to  be  affected  by  such  lien,  "  with  a 
statement  of  the  labor  performed  or  materials  furnished, 
and  the  amounts  due  from  such  principal  contractor  or  sub- 
contractor, and  that  he  claims  the  lien  given  "  by  ch.  143, 
RS. 

The  lien  provided  by  the  statute  is  "  in  the  nature  of  a 
charge  on  land  given  by  statute  to  the  persons  named 
therein  to  secure  a  priority  or  preference  of  payment  for 
the  performance  of  labor  or  supply  of  materials  to  buildings 
or  other  improvements,  to  be  enforced  against  the  par- 
ticular property  in  which  they  have  become  incorporated, 
in  the  manner  and  under  the  limitations  therein  expressly 
provided."  Phil.  Mech.  Liens,  §  9.  In  Van  Stone  v.  Still- 
weU  (&  B.  Mfg.  Co.  142  U.  S.  128, 136,  it  was  said,  in  sub- 
stance, that  the  lien  is  given  to  secure  priority  of  payment 
of  the  price  and  value  of  work  performed  and  the  mate- 
rials furnished ;  that  ^^  it  is  the  t^e  of  the  material$  f ur- 
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nished  and  Ijohor  expended  by  the  contr^tor,  whereby  the 
luUding  lecomes  apart  of  the  freehold^  that  gives  the  mate- 
rial man  or  laborer  his  lien  under  the  statute.''  The  object 
is  not  only  to  encourage  building,  but  to  afford  the  con- 
tractor, material  man,  or  laborer  security  upon  and  against 
the  property  of  the  owner  materially  increased  in  value  by 
the  materials  and  labor  wrought  into  it,  and  so  rests  upon 
the  strongest  equitable  basis,  for  the  building  becomes  a 
part  of  the  realty,  and  it  is  the  principal  matter,  to  which 
the  lien  on  the  realty  seems  to  be  an  incident,  and  without 
which  the  lien  on  the  building  would  be  fruitless  or  of  little 
value.  In  MaUory  v.  La  Crosse  Abattoir  Co.  80  Wis.  170, 
175,  in  which  the  remedy  given  by  this  statute  to  subcon- 
tractors, laborers,  and  material  men  was  considered,  it  was 
said :  "  The  theory  of  the  law  giving  to  laborers  and  material 
men  specific  liens  upon  the  property  upon  which  their  labor 
was  performed  or  their  materials  used  seems  to  be  that,  be- 
cause the  value  of  such  property  has  been  enhanced  thereby, 
it  is  jnst  that  the  property  should  be  specifically  charged 
with  the  sums  expended  thereon  for  those  purposes.  The 
reason  of  the  law  extends  to  expenditures  on  the  property 
by  subcontractors  as  well  as  by  those  who  contract  directly 
with  the  owner."  And  the  cases  of  Munger  v.  Lenroot^  32 
Wis!  544,  and  Winslow  v.  Urquharty  39  Wis.  260,  really  rest 
upon  this  ground. 

In  this  case  the  defendant  Baerlocher^  the  owner  of  the 
lots,  has  received  no  benefit  whatever  from  the  material 
and  labor  in  question,  and  the  principal  contractors  were 
clearly  not  entitled  to  any  compensation  for  them,  nor  to 
any  lien  on  the  lots,  on  that  account.  This  case  is  not,  we 
think,  within  the  statute  relied  on,  for  the  statute  does  not 
extend  to  the  case  where  no  building  is  erected  or  con- 
structed and  no  benefit  has  passed  to  or  been  accepted  by 
the  lot  owner.  To  apply  the  statute  so  as  to  extend  its 
provisions  to  such  a  case  as  the  present  would,  we  think, 
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be  giving  it  not  merely  a  liberal,  but  a  most  latitudinarian 
and  unreasonable,  construction,  and  to  mistake  the  incident 
as  the  subject  of  the  lien  for  the  principal  thing  which  gives 
increased  value  to  the  ground  upon  which  it  has  been 
erected,  and  would  require  the  lot  owner  to  answer  through 
his  property  for  the  materials  and  labor  that  had  entered 
into  the  building  destroyed,  from  which  he  has  not  and 
could  not  derive  any  benefit,  and  would  leave  him  without 
any  remedy  whatever  against  the  principal  contractor; 
making  him  practically  an  insurer  of  property  over  which 
he  had  not  acquired  control,  and  which  remained  at  the 
risk  of  the  contractors.  If  the  second  building  shall  be  de- 
stroyed before  its  completion,  it  might  thus  transpire  that 
the  lot  owner,  according  to  the  respondents'  contention, 
might  be  wholly  deprived  of  his  lots  without  any  fault  of 
his  own,  and  without  having  received  any  benefit  or  com- 
pensation therefor  whatever. 

Under  a  statute  in  Pennsylvania  not  materially  different 
from  the  one  in  question,  it  has  been  held  that  the  lien  on 
the  building  is  the  principal  thing,  and  the  lien  upon  the 
land  on  which  it  is  situated  is  an  incident  of  the  completion 
of  the  building,  and  that  when  the  building  is  destroyed, 
by  fire  or  otherwise,  before  completion,  there  can  be  no 
lien  against  the  land  on  which  it  was  attempted  to  erect  it; 
that  the  lien  shares  the  fate  of  the  building;  and  that  the 
reason  for  binding  the  land  ceases  with  the  destruction  of 
the  building.  Presbyterian  Church  v.  Stetiler,  26  Pa.  St. 
246;  Wigton  and  Brook's  Appeal^  28  Pa.  St.  161;  Linden 
Steel  Co.  V.  Hough  Hun  Mfg.  Co.  158  Pa.  St.  238,  246.  This 
view  is  sustained  by  Coddington  v.  Dry-Dock  Co.  31  K  J. 
Law,  4Y7,  480,  where  it  is  said :  "  The  act  did  not  intend  to 
give  a  lien  on  labor  not  performed  on  the  land  upon  which 
it  is  to  be  a  lien,  nor  on  lumber  before  it  was  made  land. 
.  .  .  As  soon  as  the  lumber  is  converted  into  land,  then 
the  land  is  seized  by  the  lien  by  reason  of  the  building,  and 
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the  building  because  it  is  a  part  of  the  land ;  and  from 
thence  it  follows  that  if  the  land  and  the  building,  by  any 
chance,  become  separated,  the  lien  is  lost  on  both, —  the 
land,  because  it  has  lost  the  building  and  the  increased 
value  thereby  given  to  it;  and  the  building,  because  sepa- 
rated from  the  land.'*  Houck,  Liens,  §§  203-205;  Schu- 
kraft  V.  Euchy  6  Daly,  1.  A  different  view,  however,  has 
been  taken  of  the  question  by  the  courts  of  other  states 
having  statutes  more  or  less  similar  to  our  own.  Freeman 
V.  Carson^  27  Minn.  616;  Gaty  v.  Casey^  15  111.  189;  SteigU- 
man  v.  McBride^  17  III.  300;  Cla/rk  i&  Co.  v.  Pa/rker,  68 
Iowa,  609. 

The  statute  (sec.  3315),  as  it  existed  before  the  amend- 
ments thereto  noted  in  S.  &  B.  Ann.  Stats,  sec.  3316,  provided 
that "  in  no  case  shall  the  owner  be  compelled  to  pay  a  greater 
sum  for  or  on  account  of  such  bouse,  building,  or  other  im- 
provement than  the  price  or  sum  stipulated  in  the  original 
contract  or  agreement."  It  was  then  amended  (ch.  312, 
Laws  of  1885,  and  ch.  535,  Laws  of  1887)  so  that  if  the 
price  stall  be  fixed  unnecessarily  low,  with  intent  to  de- 
fraud subcontractors,  the  basis  of  the  owner's  liability  shall 
be  a  fair  price  for  the  labor  and  materials  used  in  the  build- 
ing, instead  of  the  contract  price.  The  next  enactment 
(ch.  333,  Laws  of  1889)  repealed  the  above  restriction  upon 
the  liability  of  the  owner,  and  makes  him  absolutely  liable 
to  such  contractors  as  comply  with  the  requirements  of  the 
law,  for  the  amount  of  their  claims,  without  regard  to  the 
contract  price  of  the  huilding  or  the  sum  the  owner  may  he 
indebted  to  the  contractor  when  notice  of  the  subcontractor's 
claim  for  a  lien  is  served,  or  at  any  other  time.  EaU  v. 
BanTcB^  79  Wis.  233;  Mallory  v.  La  Crosse  Abattoir  Co.  80 
Wis.  174,  175.  The  operation  of  the  amendment  of  1889 
seems  to  be  confined  to  the  question  of  the  amount  for 
which  a  subcontractor,  material  man,  or  laborer  under  him 
may  have  a  lien  against  the  building  and  premises  of  the 
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owner,  and  does  not  in  any  manner  affect  the  question  as 
to  what  may  or  may  not  wholly  defeat  or  deprive  him  of 
any  lien  at  alL 

As  already  observed,  it  is  very  clear  that  the  principal 
contractors  in  this  case  would  not  be  entitled  to  recover  or 
have  a  lien  by  reason  of  the  partial  construction  of  the 
building  destroyed,  and  if  the  case  is  such  that  the  princi- 
pal contractor  is  not  entitled  to  a  lien  for  any  other  reason 
than  that  he  has  been  paid  in  full,  as  in  case  of  abandon* 
ment  of  liis  contract  or  of  destruction  of  the  building  be- 
fore completion,  the  subcontractors  under  him,  and  their 
material  men  and  laborers,  would  not  seem  to  be  entitled 
to  any  lien.  The  law  was  so  held  in  Malhon  v.  Bimey,  11 
Wis.  107,  110,  where  it  was  held  that  one  who  had  fur- 
nished lumber  to  a  principal  contractor,  which  he  had  used 
in  the  construction  of  the  building,  and  had  voluntarily 
abandoned  his  work,  could  not  recover  against  the  owner 
as  a  subcontractor  under  such  principal  contractor  by  vir- 
tue of  the  lien  law,  and  it  was  said  that  "  if  Kennedy  [the 
contractor]  could  not  have  recovered  on  a  quantum  meruit 
for  his  labor  and  on  a  quantum  valebant  for  the  materials, 
the  respondents  [the  material  men]  ought  not  to  sustain 
this  action."  And  it  seems  clear  that  the  rule  must  be  the 
same  where  the  building  has  been  wholly  destroyed  before 
completion.  That  the  rule  in  Malhon  v.  Bimey^  eupra^ 
has  not  been  affected  by  the  amendment  by  ch.  333,  Laws 
of  1889,  of  sec.  3315,  R.  S.,  seems  obvious  from  an  inspec- 
tion of  its  language,  making  it  the  duty  of  the  principal 
contractor  to  defend  any  action  brought  to  enforce  a  lien 
by  any  subcontractor  or  material  man  or  laborer  under 
him  at  his  own  expense,  and  that  "during  the  pendency  of 
such  action  the  owner  may  withhold  from  the  contractor 
the  amount  of  money  for  which  such  lien  shall  be  filed, 
and  in  case  of  judgment  against  the  owner  or  his  property 
upon  the  lien,  he  shall  be  entitled  to  deduct  from  any 
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amount  due  from  him  to  the  contractor  the  amount  of  such 
judgment  and  costs,  and  if  he  shall  have  settled  with  the ' 
contractor  in  full,  shall  be  entitled  to  recover  back  from 
the  principal  contractor  any  amount  so  paid  by  the  owner 
for  which  the  principal  contractor  was  originally  liable." 
The  provision  in  question  is  plainly  restricted  to  a  case 
such  as  was  before  the  court  in  MaUory  v.  La  Crosse  Abat- 
toir Co.  80  Wis.  170,  where  the  building  had  been  com- 
pleted, and  where  the  controversy  was  as  to  the  liability 
of  the  owner  to  pay,  through  his  property,  the  sums  duo 
from  the  principal  contractor  to  his  subcontractors,  ma- 
terial men,  or  laborers,  although  in  excess  of  the  contract 
price  for  erecting  the  building.  Its  entire  scope  is  re- 
stricted to  allowing  the  owner  to  deduct  from  the  contract 
price  due  and  unpaid  by  him  to  his  contractor  the  amount 
of  the  judgment  and  costs  recovered  against  the  latter, 
and,  if  he  shall  have  settled  with  the  contractor  in  full,  he 
is  allowed  to  recover  back  from  the  principal  contractor 
any  amount  so  paid  by  him,  for  which  such  principal  con- 
tractor was  originally  liable.  We  hold,  therefore,  that  by 
reason  of  the  destruction  of  the  first  building  before  com- 
pletion the  several  claimants  plaintiffs  who  are  material 
men  and  laborers  are  not  entitled  to  liens  on  the  lots  for 
materials  or  for  work  and  labor  used  and  expended  on  such 
building;  that  those  who  furnished  materials  and  performed 
work  and  labor  on  the  second  building  are  entitled  to  liens 
therefor  on  that  building,  and  upon  the  right,  title,  and  in- 
terest of  the  owner,  Baerhoher^  therein. 

2.  There  is  no  preponderance  of  evidence  against  the 
finding  of  the  court  adverse  to  the  defense  set  up  by  the 
appellant  to  the  claim  of  Noyes  &  Co.,  and  hence  there  is 
no  ground  for  disturbing  the  finding  on  that  subject. 

3.  The  objection  that  the  claim  of  Noyes  <&  Co.  for  a  lien 
was  not  seasonably  filed  is,  we  think,  untenable.  It  was 
delivered  in  due  form  to  the  proper  officer  to  be  filed.    His 
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failure  to  put  his  file  mark  on  it  and  to  make  the  docket 
entries  on  the  dooket  of  mechanics'  liens  within  the  pre- 
scribed six  months  for  filing  liens,  will  not  defeat  the  claim. 
The  statute  provides  for  both  filing  and  dooheftviig  the  claim, 
and  these  are  entirely  different  things.  The  law  requires 
the  party  to  file  his  claim  for  a  lien,  and  the  derk  is  to 
docket  it.  R  S.  sees.  3318,  3319.  And  sec.  3321  is  that 
"  any  person  having  so  filed  such  claim,"  etc.  The  rights 
of  the  claimant  to  a  lien  are  secured  when  his  claim  there- 
for is  delivered  to  and  left  with  the  clerk  to  be  filed.  The 
statute  requires  him  to  file  it  and  to  docket  it.  The  first 
part  of  the  section  provides  that  within  six  months,  etc.,  it 
**  shall  be  filed  as  hereinafter  provided^'^  and  in  the  latter 
part  that  **such  claim  for  lien  may  be^^^  and  docketed 
within  such  six  months,  notwithstanding  the  death  of  the 
owner  of  the  property  affected  by  it,"  etc. ;  and  this  is  the 
"  hereinafter  provided,"  and  satisfies  the  previous  require- 
ment of  the  section,  for  there  is  no  other  provision  in  the 
statute  to  which  it  can  possibly  apply.  It  certainly  does 
not  refer  to  docketing  the  claim.  When  the  claimant  has 
delivered  his  claim  for  a  lien  to  the  clerk  and  left  it 
with  him  to  be  filed,  he  has  done  all  he  is  required  to  do  — 
all  he  possibly  can  do  —  to  secure  his  rights,  and  he  will 
not  be  prejudiced  by  the  neglect  of  the  clerk  to  perform  in 
respect  to  it  his  duty  as  directed  by  the  statute.  Docketing 
the  claim  is  not  a  prerequisite  to  securing  the  lien.  Smith 
V.  Waggoner  J  50  Wis.  155;  Gorham  v.  Summers^  25  Minn. 
81;  People  v.  Bristol^  35  Mich.  28;  Bishop  "o.  Cooky  13 
Barb.  329;  Dod^e  v.  Potter,  18  Barb.  193. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  according  to  this  opinion. 
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Bbight,  Administrator,  Eespondent,  ys.  Thb  Babnbtt  & 
Eecord  Company,  Appellant. 

September  10  —  October  B,  1894. 

Death  caused  by  negligence:  Aheence  of  privity  or  contract  relation: 
Implied  invitation  to  use  defective  staging:  Act  imminently  dan- 
gerous to  life:  Instructions  to  jury:  Evidence:  Damages. 

L  By  a  contract  with  the  defendant  company,  which  was  the  principal 
contractor  for  the  erection  of  an  elevator  building,  a  fire  extin- 
guisher company  was  to  construct  and  place  certain  apparatus  in 
the  building,  and  the  defendant  was  to  furnish  the  staging  needed 
in  performing  the  work.  Through  defendant's  negligence  a  de- 
fective plank  was  used  in  such  staging,  and  by  reason  thereof  an 
employee  of  the  fire  extinguisher  company  was  killed.  Held,  that 
the  defendant  was  liable  for  such  death,  although  there  was  no 
privity  or  contract  relation  between  it  and  the  deceased,  on  the 
ground  that  it  had  impliedly  invited  him  to  use  such  staging,  and 
also  on  the  ground  that  the  negligent  use  of  the  defective  plank 
was  an  act  imminently  dangerous  to  human  life. 

2l  The  plank  having  been  used  in  a  place  where  the  deceased  could  not 
see  the  defect  on  account  of  darkness,  he  was  not  chargeable  with 
contributory  negligence  in  walking  upon  it 

a  An  instruction  that  "ordinary  care  is  such  care  as  the  majority  of 
persons  would  exercise  under  the  circumstances,"  was  correct 

4  In  an  action  for  the  death  of  an  unmarried  man,  to  recover  damages 
for  the  benefit  of  his  parents,  evidence  that  he  had  said  that  he  did 
not  intend  to  marry  and  that  he  would  take  care  of  his  father  and 
mother,  was  properly  admitted. 

fi.  An  award  of  f4,000  in  such  a  case  is  held  not  excessive,  the  jury 
having  assessed  the  damages  at  |5,000,  and  the  trial  court  having 
required  the  plaintiff  to  remit  all  in  excess  of  $4,000. 

APPEAL  from  the  Superior  Court  of  Douglas  County. 

Action  to  recover  damages  for  the  death  of  plaintiff's 
intestate,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant.  The  principal  facts  are  stated  in  the  opin- 
ion. 

The  mother  of  the  intestate  testified,  under  objection, 
that  she  had  had  conversations  with  her  son  about  his 
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future  plans  of  living.  "  He  said  he  did  not  intend  to  get 
married,  and  that  he  would  not  stay  away  long;  that  ho 
wanted  us  to  move  to  Cincinnati  or  Hamilton  where  he 
could  get  work  with  the  pipe-fitters  or  gas-fitters  or  plumb- 
ers. I  told  him  he  would  get  married,  and  he  said  that  he 
would  not,  but  that  he  would  take  care  of  us  when  we  were 
old  as  we  had  taken  care  of  him  when  he  was  young.  He 
said  he  did  not  care  whether  his  father  worked  any  or  not^ 
but  that  he  was  able  to  take  care  of  us.  He  said  the  same 
things  oftentimes  before."  The  father  and  a  brother  of 
the  deceased  also  testified  to  the  same  effect. 

On  the  subject  of  negligence  and  ordinary  care  the  court 
charged  the  jury,  among  other  things:  "You  understand 
from  instructions  you  have  had  in  other  cases  that  ordinary 
care  is  such  care  as  the  majority  of  persons  would  exercise 
under  the  circumstances.  Now  this  Mr.  Thompkins,  the 
deceased,  owed  it  to  himself  to  exercise  ordinary  care  for 
his  own  safety.  If  he  did  not  do  it,  and  that  lack  of  the 
exercise  of  ordinary  care  was  the  direct  cause  of  his  death, 
there  can  be  no  recovery  in  this  case.  Negligence  is  not  to 
be  inferred.  That  is,  it  isn't  to  be  reached  by  conjecture. 
It  must  be  shown  by  evidence.  Now,  unless  the  evidence 
here  shows  a  want  of  ordinary  care  on  the  part  of  the  de- 
ceased it  cannot  be  found  by  you.  It  must  be  proved 
either  directly  or  proved  by  inference  from  facts  that  are 
proved,  that  is,  a  natural  inference  from  the  facts  that  are 
proved." 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  and 
assessed  the  damages  at  $5,000.  The  court  granted  a  mo- 
tion to  set  aside  the  verdict,  unless  the  plaintiff  would 
remit  all  in  excess  of  $4,000,  which  the  plaintiflf  elected  to 
do,  and  judgment  was  entered  accordingly.  The  defend- 
ant appealed. 

For  the  appellant  .there  was  a  brief  by  CaUin  dk  BuUer 
and  Carl  C.  Pope^  and  a  supplemental  brief  and  oral  argu- 
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ment  by  Mr.  Pope.  They  contended,  inter  alia,  that  the 
deceased  was  the  employee  of  the  fire  extinguisher  com- 
pany, and  the  appellant  owed  him  no  legal  duty  arising 
from  contract  or  otherwise.  The  law  is  well  settled  that 
this  action  cannot  be  maintained.  Cooley,  Torts,  91 ;  Faw- 
<:ett  V.  Y.  <&  N.  M.  R.  Co.  71  Eng.  0.  L.  610;  McCall  v. 
Chamhetiainy  13  Wis.  637-641 ;  Necker  v.  Harvey,  49  Mich. 
517;  WinterhoUcyufi  v.  Wright^  10  Mees.  &  W.  109;  Loaeev. 
Clute,  51  N.  Y.  494;  Devlin  v.  Smith,  89  id.  470;  CahiU  v. 
Layton,  57  Wis.  614,  617;  Griswold  v.  C.  c6  iT.  W.  R.  Co. 
64  id.  657,  659 ;  Byan  v.  Wilson,  87  N.  Y.  471 ;  CoU  v.  Mo- 
Key,  66  Wis.  510;  Doiod  v.  C,  M.  dk  St.  P.  R.  Co.  84  id. 
105-116.  The  fire  extinguisher  company  owed  to  the  de- 
ceased, its  employee,  the  duty  of  a  careful  inspection  of  the 
staging  erected  by  the  employees  of  the  defendant,  and 
could  not  delegate  this  duty  to  another.  Bailey,  Master's 
LiabUity,  129 ;  Flilce  v.  B.  &  A.  R.  Co.  53  K  Y.  549 ;  Fuller 
V.  Jewett,  80  id.  46,  52;  Vosburgh  v.  L.  S.  d&  M.  S.  R.  Co. 
94  id.  374,  380;  Devlin  v.  Smith,  89  id.  470,  476;  Probst  v. 
DeLamater,  100  id.  266,  272;  Gotaieb  v.  N.  Y.,  L.  E.  &  W. 
R.  Co.  id.  462-469;  Goodrich  v.  N.  Y.  C.  &  E.  R.  R.  Co. 
116  id.  398-402;  Ford  v.  L.  S.  cfe  M.  S.  R.  Co.  124  id.  493- 
498;  Cregan  v.  Marston,  126  id.  568-572.  The  failure  of 
the  extinguisher  company  to  discharge  the  duty  of  inspec- 
tion was  a  new,  independent,  distinct,  and  proximate  cause 
of  the  injury,  and  the  defendant  was  thereby  relieved  from 
liability.  Moon  v.  N.  P.  R.  Co.  46  Minn.  106 ;  1  Shearm.  & 
Eedf.  Neg.  §  26;  Wharton,  Neg.  §  438;  Cooley,  Torts,  70, 
71,  78,  79;  Milwaukee  cfe  St.  P.  R.  Co.  v.  EeUogg,  94  U.  S. 
469 ;  Ardesco  Oil  Co.  v.  Gilson,  63  Pa.  St.  150 ;  Pai7iter  v. 
Pittsburgh,  46  id.  213;  Godley  v.  JIagerty,  20  id.  387;  Bai- 
ley, Master's  Liability,  97,  note.  The  employees  of  the 
defendant  worked  under  the  direction  of  the  fire  extin- 
guisher company  in  putting  in  the  staging,  and  while  doing 
that  work  must  be  regarded  as  the  servants  of  that  corn- 
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pany.  Wyllie  v.  Palmer^  137  N.  T.  248,  257;  1  Shearm.  & 
Recff .  Neg.  (4th  ed.),  269,  §  160 ;  JSlder  v.  Bemia,  2  Met.  604. 
The  trial  judge  improperly  allowed  the  plaintiff  to  prove 
the  statements  of  the  deceased  to  the  effect  that  he  was  not 
going  to  marry  and  that  he  was  going  to  devote  his  life  to 
the  support  and  care  of  his  parents.  This  proof  was  offered 
and  admitted  in  order  to  enhance  the  verdict  for  damages, 
and  it  certainly  had  that  effect.  Tiffany,  Death  by  Wrong- 
ful Act,  §  194.  The  amount  of  recovery  must  be  confined 
to  the  actual  pecuniary  loss  which  the  beneficiaries  have 
sustained,  and  nothing  as  a  solatium.  Under  all  the  author- 
ities the  damages  in  this  case  are  excessive.  Tiffany,  Death 
by  Wrongful  Act,  §  164,  note  70;  Hutchins  v.  St.  P.,  M. 
cfe  M.  H.  Co.  44  Minn.  5;  Potter  v.  C.  <&  N.  W.  R.  Co.  22 
Wis.  615;  Caatello  v.  Landwehr^  28  id.  522;  Ewen  v.  C.  <& 
N.  W.  a.  Co.  38  id.  613;  Boppe  v.  C,  M.  <&  St.  P.  R.  Co. 
61  id.  357;  Johnson  v.  C.  cfe  N.  W.  R.  Co.  64  id.  425; 
Schrier  v.  M.y  L.  S.  <&  W.  R.  Co.  65  id.  457;  Mulcaims  v. 
JanesvUlej  67  id.  24;  A7inas  v.  M.  <&  N.  R.  Co.  67  id.  46; 
Kaspari  v.  Marsh,  74  id.  562 ;  Tuteur  v.  C.  <&  N.  W.  R.  Co. 
77  id.  505. 

For  the  respondent  there  was  a  brief  by  Crownhart,  Owen 
cfe  Foley,  and  oral  argument  by  C.  H.  Crovmhart.  They 
argued,  among  other  things,  that  if  the  deceased  was  in 
pursuit  of  a  matter  of  common  interest  to  both  himself  and 
the  defendant,  or  if  the  presence  of  the  deceased  upon  the 
staging  had  a  necessary  or  proper  connection  with  any 
business  he  had  of  a  common  interest  to  himself  and  defend- 
ant, then  there  was  an  implied  invitation  by  defendant  to 
deceased  to  go  upon  the  staging  for  that  purpose.  Dowd 
V.  a,  M.  (&  St.  P.  R.  Co.  84  Wis.  113-114';  Mulchey  v. 
Methodist  R.  Soo.  125  Mass.  487,  Cahill  v.  Layton,  67  Wis. 
613;  Powers  v.  Harlow,  53  Mich.  507;  16  Am.  &  Eng.  Ency. 
of  Law,  413,  414,  and  notes;  Hayes  v.  Phila.  iSs  R.  C.  <&  L 
Co.  160  Mass.  457;  Bennett  v.  Railroad  Co.  102  U.  S.  580; 
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Heaven  v.  Pender y  L.  R  9  Q.  B.  Div.  302;  Evansville  cfe 
T.  H.  B.  Co.  V.  Griffin^  100  Ind.  221 ;  Carnpbell  v.  Portland 
S.  Co.  62  Me.  552;  J^eeny  v.  0.  C.  <&  iT.  P.  Co.  10  Allen, 
368,  87  Am.  Deo.  644,  and  note.  The  staging  was  immi- 
nently dangerous  to  human  life,  and  defendant  is  liable  to 
any  person,  who,  in  the  discharge  of  his  duties,  is  injured 
by  its  use,  if  the  dangerous  character  could  not  be  discov- 
ered by  ordinary  inspection.  This  liability  rests  on  the 
duty  the  law  imposes  upon  everyone  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  Devlin  v.  Smithy 
89  N.  T.  470;  Coughtry  v.  Globe  W.  Co.  56  id.  124;  Thomas 
V.  Winchester,  6  id.  397,  and  note,  57  Am.  Dec.  461 ;  Man- 
ning V.  Eogan,  78  N.  Y.  615 ;  The  Rheola,  19  Fed.  Eep.  926 ; 
The  Wm.  K  Bahcoch,  31  id.  419 ;  Gerrity  v.  The  Bark  Kate 
Canny  2  id.  241 ;  Wellington  v.  Downer  K.  Oil  Co.  104  Mass. 
64 ;  Norton  v.  SewaUy  106  id.  143 ;  Lechman  v.  Jloqpery  52 
K  J.  Law,  253 ;  Van  Winkle  v.  Am.  S.  B.  Co.  id.  240.  This 
court  has  repeatedly  sustained  much  larger  damages  in 
this  class  of  cases,  considering  the  evidence.  Schrier  v.  J/., 
L.  S.  (&  W.  P.  Co.  65  Wis.  457;  Tutexit  v.  C.  dk  N.  W.  P. 
Co.  77  id.  505;  Potter  v.  C.  <&  K  W.  P.  Co.  21  id.  373; 
PoUer  V.  C.  <&  N.  W.  P.  Co.  22  id.  615;  Castdlo  v.  Zand- 
wehry  28  id.  522;  Ewen  v.  C.  c6  N.  W.  P.  Co.  38  id.  615; 
Ebj>pe  V.  C.y  M.  c6  St.  P.  P.  Co.  61  id.  357;  Johnson  v.  C. 
(&  K.  W.  P.  Co.  64  id.  425;  Lawson.  v.  C.y  St.  P.,  M.  cfe  0. 
P.  Co.  id.  447;  Mulcaims  v.  JanesvUUy  67  id.  24;  Annas 
V.  M.  (&  N.  P.  Co.  id.  46;  Kaspari  v.  Marshy  74  id.  562; 
McKeigue  v.  JanesvUlCy  68  id.  50;  WUtse  v.  TUden^  77  id. 
152 ;  Faerher  v.  T.  B.  ScoU  L.  Co.  86  id.  226 ;  Pailroad  Co.  v. 
Barrony  5  Wall.  90 ;  Bierlauerv.  N.  T.  C.  cfe  H.  P.  P.  Co.  77 
N.  Y.  688;  Erwin  v.  Neversink  Steamboat  Co.  23  Hun,  573. 

Obton,  0.  J.  This  action  is  brought  by  the  administra- 
tor of  the  estate  of  Benjamin  Thompkins,  deceased,  who 
was  killed  through  the  negligence  of  the  defendant  com- 
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pany,  to  recover  damages  for  the  benefit  of  his  father  and 
mother,  who  were  dependent  upon  the  deceased  for  their 
support.  The  deceased  was  thirty-one  years  of  age  and 
unmarried,  and  his  father  and  mother  were  about  of  the 
age  of  fifty-five  years.  The  defendant  was  engaged  in 
building  an  elevator  for  grain,  in  the  city  of  Superior,  Wis., 
and  contracted  with  the  General  Fire  Extinguisher  Com- 
pany to  construct,  fit,  and  place  therein  certain  fire  extin- 
guishing apparatus  and  appliances,  and  the  defendant  was 
to  furnish  the  staging  that  the  men  employed  by  the  Geti- 
eral  Fire  Extinguisher  Company  might  need  in  performing 
said  work.  Said  company  needed  a  staging  or  a  plank 
walk  of  a  single  plank,  about  sixteen  feet  long,  twelve  or 
fourteen  inches  wide,  and  two  inches  thick,  thrown  across 
the  bins,  about  seventy  feet  from  the  bottom  or  above  the 
floor,  on  which  the  employees  of  said  company  might  stand 
or  walk  across,  back  and  forth,  while  prosecuting  said  work. 
The  defendant  contracted  and  undertook  to  make  and  fur- 
nish such  staging  or  walk  across  one  of  said  bins,  strongly 
fastened  at  each  end  on  cleats  on  the  sides  of  the  bin,  on 
which  the  deceased  and  other  employees  of  said  company 
could  safely  stand  or  walk  while  engaged  in  said  work. 
This  particular  plank  had  a  large  knot,  extending  nearly 
across  it,  about  five  feet  from  one  end.  In  prosecuting  his 
work,  it  was  necessary  for  the  deceased  to  walk  across  said 
plank;  and  on  the  10th  day  of  August,  1893,  while  he  was 
attempting  to  walk  across  the  same,  the  said  plank  broke 
at  said  knot  and  precipitated  him  to  the  lower  floor  of  the 
bin,  and  killed  him  instantly.  It  was  so  dark  in  the  bin  at 
the  time  that  the  deceased  could  not  have  seen  such  defect 
in  the  plank,  and  he  had  no  notice  or  warning  of  its  de- 
fective and  dangerous  character  or  condition.  Many  of 
the  planks  used  in  similar  staging  in  the  bins  of  the  eleva- 
tor had  been  inspected  and  tested,  but  this  plank  had  not 
been  inspected  or  tested  before  it  was  used  in  this  way. 
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The  learned  counsel  of  the  appellant  say  in  their  brief: 
*' By  some  means,  a  plank  with  a  bad  knot  which  could 
readily  bo  detected  by  the  eyesight  was  put  into  the  stag- 
ing by  some  employee  of  the  appellant,  it  is  supposed." 
And  again  they  say :  "And  it  was  very  dark  in  the  ele- 
vator at  the  time  of  the  accident.  Could  not  see  anything 
plainly,  only  the  outline  of  things  generally,  and  could  not 
see  the  knot  in  the  plank  before  referred  to  when  looking 
down  upon  it."  James  Gunning,  a  witness  on  behalf  of 
the  plaintiff,  testified  that  "  he  was  a  carpenter,  and  was 
helping  the  defendant  put  in  these  walks  and  staging. 
Mr.  Clapp  was  his  foreman.  He  was  working  for  the  de- 
fendant. He  gave  him  directions  how  the  planks  were  to 
go  in  there.  Told  him  they  were  for  men  to  w^alk  on  in 
putting  up  the  pipes.  He  got  all  his  instructions  from  Mr. 
Clapp.  There  were  different  ones  worked  with  him, —  four 
right  along,  including  himself.  There  were  two  fellows 
that  worked  in  where  the  accident  happened.  He  thought 
they  were  just  common  laboring  men.  He  does  not  know 
who  put  in  the  particular  plank  in  question  in  third  bin." 
M.  D.  Clapp,  referred  to  above,  as  a  witness  on  behalf  of 
the  defendant,  testified  "  that  he  was  in  the  employ  of  the 
defendant  August  10,  1893,  at  Superior,  Wisconsin,  on  gen- 
eral elevator  work.  [Witness  examines  broken  plank]  and 
swears  it  was  never  tested.  He  instructed  those  common 
street  laborers  to  make  this  test  of  the  plank,  and  saw  two 
thirds  of  them  tested,  at  the  least  calculation.  The  broken 
plank  never  passed  the  test.  He  knew  to  put  in  a  plank 
like  that  meant  practically  to  murder  a  man."  The  testi- 
mony very  clearly  shows  that  the*  lire  extinguisher  com- 
pany gave  directions  how  and  where  the  walks  and  staging 
were  to  be  built,  but  had  no  supervision  of  the  work  or 
materials  used  in  their  construction.  The  defendant  com- 
pany, according  to  their  contract,  undertook  to  furnish  the 
materials  and  construct  and  place  the  walks  and  staging  iu 
Vol.  88— 20 
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a  safe  and  saitable  manner,  for  the  use  of  the  deceased  and 
other  employees  of  the  fire  extinguisher  company,  to  stand 
on  and  to  walk  across  while  doing  their  work. 

1.  On  the  question  of  the  liability  of  the  defendant  to 
the  plaintiff,  there  was  no  conflict  in  the  evidence.  It  was 
all  one  way.  To  say  the  least,  the  defendant  was  guilty 
of  the  want  of  ordinary  care  in  furnishing  such  a  grossly 
defective  plank  for  staging  for  the  deceased  to  stand  and 
walk  on  while  doing  his  work.  The  circuit  court  was  there- 
fore justified  in  instructing  the  jury  "  that  the  defendant 
here  is  responsible  in  this  case,  as  a  matter  of  law,  unless 
the  deceased  himself  is  chargeable  with  contributory  neg- 
ligence." The  first  position  taken  by  the  learned  counsel 
of  the  appellant  in  their  brief  is  that  the  appellant  owed 
the  deceased  no  legal  duty  arising  from  contract  or  other- 
wise. This  is  no  doubt  the  general  rule.  "  The  liability  of 
the  builder  or  manufacturer  for  such  a  defect  is  in  general 
only  to  the  person  with  whom  he  contracted."  But  this 
case  belongs  with  a  class  of  cases  that  can  be  sustained  out- 
side of  this  general  principle,  and  may  rest  on  two  well- 
established  principles  of  law : 

(1)  The  defendant,  in  furnishing  this  staging  for  the  use 
of  the  employees  of  the  fire  extinguisher  company,  on 
which  they  might  stand  or  walk  in  doing  their  work,  had 
in  eflfect  invited  and  induced  the  deceased  to  walk  on 
it  while  doing  his  work,  and  was  liable  to  him  if  he  suflfered 
injury  from  its  defective  condition  caused  by  negligence  in 
its  construction.  The  case  may  rest  on  this  simple  implied 
invitation.  6filbe7'tv.  Nagle^  118  Mass.  278 ;  EUioU  v.  Pray^ 
10  Allen,  378;  PicJcard  v.  Smithy  10  0.  B.  (K  S.),  470;  In- 
dermaur  v.  Dames^  L.  R  1  C.  P.  274;  Holmes  v.  N.  E.  JR. 
Co.  L.  R  4  Exch.  254;  Coughtry  v.  Glohe  W.  M.  Co.  56  N.  Y. 
124;  MuUhey  v.  Methodist  Rd.  Soc.  125  Mass.  487.  This 
last  case  is  closely  in  point.  The  Methodist  Religious  So- 
ciety employed  Needham  to  paint  inside  of  its  church  build- 
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ing,  and  agreed  to  erect  and  remove  the  staging  on  which 
the  employees  of  Needham  could  stand  while  doing  their 
work.  The  plaintiff  was  one  of  Needham's  employees,  and, 
while  standing  on  the  staging  put  up  for  painting  the  ceil- 
ing of  the  church,  it  broke  from  under  him,  and  he  fell  and 
was  injured.  The  same  ground  was  taken  in  that  case  as 
in  this, —  that  there  was  no  privity  or  contract  relation 
between  the  plaintiff  and  the  society,  and  that  the  society 
owed  the  plaintiff  no  duty.  The  staging  was  defectively 
constructed,  through  the  negligence  of  the  society  and  its 
servants.  The  plaintiff  recovered,  and  in  the  supreme  judi- 
cial court  the  exceptions  were  overruled.  The  case  rested" 
on  this  principle  of  implied  invitation^  that  the  society  in- 
vited and  induced  the  plaintiff  to  stand  upon  the  staging^, 
to  his  injury,  occasioned  by  its  own  negligence.  : 

(2)  Such  liability  ma}''  rest  upon  the  duty  which  the  law 
imposes  on  every  one  to  avoid  acts  imminently  dangerous 
to  the  lives  of  others.  This  liability  to  third  parties  is 
held  to  exist  when  the  defect  is  such  as  to  render  the  con- 
struction in  itself  imminently  dangerous,  and  serious  injur}'- 
to  any  person  using  it  is  a  natural  and  probable  consequence 
of  its  use.  This  principle  is  illustrated  in  Devlin  v.  Smithy  89 
N.  T.  470.  The  supervisors  of  Kings  county  employed  Smith 
to  paint  the  inside  of  the  dome  of  the  courthouse,  and  Stev- 
enson was  employed  to  build  the  scaffold  by  independent 
contract,  on  which  the  employees  of  Smith  might  stand 
while  painting  the  dome.  Stevenson  was  an  experienced 
scaffold  builder,  and  Smith  was  not.  The  scaffold  was 
ninety  feet  in  height.  The  plaintiflTs  intestate  was  a  painter 
in  the  employ  of  Smith.  There  was  an  extremely  danger- 
ous defect  in  the  construction  of  the  scaffold,  in  conse- 
qnence  of  which  the  plank  on  which  the  intestate  was  sit- 
ting gave  way,  and  precipitated  him  to  the  floor  below, 
and  killed  him.  It  was  held  that  Stevenson  was  liable  for 
the  death,  on  proof  of  his  negligence  in  the  construction 
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of  the  scaffold.  Rapallo,  J.,  said  in  his  opinion;  "A 
stronger  case  where  misfortune  to  third  persons,  not  par- 
ties to  the  contract,  would  be  a  natursd  and  necessary  con- 
sequence of  the  builder's  negligence,  can  hardh'  be  supposed ; 

*  nor  is  it  easy  to  imagine  a  more  apt  illustration  of  a  case 
%vhere  such  negligence  would  be  an  act  imminently  danger- 
ous to  human  life."  We  may  be  allowed  to  say  that  the 
present  case  is  even  stronger  than  that  case  in  the  danger- 

^  ous  character  of  the  defect  and  in  the  certain  fatality  that 

^^vils  the  natural  and  necessary  consequence  of  it. 

-.  The  following  cases  were  sustained  on  one  or  the  other 
or  T>oth  of  these  principles,  where  there  was  no  privity  or 
contract  relation  between  the  parties :  Hayes  v.  P.  ife  7?. 
a  db  L  Co.  150  Mass.  457;  Elliott  v.  IlaU,  L.  R  15  Q.  B. 
Div.  315;  Bennett  v.  Railroad  6V.102  U.  S.  577;  Railroad 
Co.  V,  Hatimng,  15  Wall.  649;  Cooley,  Torts,  604-007;. 
Whart.  Neg.  §§  349-352;  Corhy  i\  UUl,  4  C.  B.  (N.  S.),  562; ' 
Powers  V.  Harlow^  53  Mich.  507.  This  last  case  rests  some- 
what on  the  ground  of  license,  and  yet  also  on  the  ground 
of  invitation.  Cooley,  C.  J.,  says  in  the  opinion:  "A  per- 
son giving  such  license,  especially  when  he  gives  it  wholly 
or  in  part  for  his  own  interest,  as  was  the  case  here,  and 
thereby  invites  others  to  come  upon  his  premises,  assumes 
to  all  who  accept  the  invitation  the  duty  to  warn  them  of 
any  danger  in  coming  which  he  knows  of  or  ought  to  know 
of,  and  of  which  they  are  unaware."  The  case  of  Heaven 
V.  Pender,  L.  R.  11  Q.  B.  Div.  503,  is  very  closely  in  point. 
The  defendant  was  the  owner  of  a  dry  dock  used  for  the 
painting  and  repairing  of  vessels,  and  he  contracted  with 
the  owner  of  a  vessel  to  use  the  dock  for  painting  it,  and 
was  to  put  up  and  supply  the  necessary  staging  for  that 
purpose.  The  owner  employed  a  master  painter  to  do  the 
painting.  The  plaintiff  was  one  of  his  employees;  and 
while  painting  the  outside  of  the  vessel,  and  using  for  that 
^purpose  the  staging  put  up  by  the  owner,  the  staging  gave 
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way  and  he  fell  and  was  injured.  The  plaintiff  was  held 
entitled  to  recover.  The  case  rested  upon  both  principles 
of  implied  invitation  to  use  the  staging,  and  on  the  dan- 
gerous character  of  the  construction,  which  was  liable  to- 
injure  those  using  the  same,  through  the  negligence  of  the 
owner  who  put  it  up.  The  Master  of  the  Eolls  cites  the 
following  cases  as  sustaining  this  principle  of  implied  invi- 
tation: Tndermaur  v.  Damea^  L.  R  1  C.  P.  274;  Winter- 
hottom  V,  Wrighty  10  Mees.  &  W.  109;  Langridge  v.  Levy^  2 
Mees.  &  W.  519;  Francis  v.  Cockrell,  L.  R  5  Q.  B.  184,  501. 
Thomas  v.  WincJiesteTy  6  N.  T.  397,  rests  on  the  principle 
that  the  law  imposes  the  duty  of  any  one  to  avoid  acts  in 
their  nature  dangerous  to  the  lives  of  others.  CougJtt/ry  v. 
Globe  W.  M,  Co,  56  K  T.  124,  is  in  point.  The  owners 
employed  O.  &  M.  to  put  an  iron  cornice  on  their  mill,  and 
agreed  to  put  up  the  necessary  scaffolding  and  staging  on 
which  they  could  do  the  work.  The  deceased  was  a  work- 
man of  O.  <fe  M.,  and,  while  working  on  the  cornice,  the 
scaffold  fell,  through  its  negligent  construction.  See,  also,, 
EvansvUle  dk  T,  II.  li.  Co.  v.  Griffin^  100  Ind.  221 ;  Camp- 
heU  V.  Portland  Sugar  Co.  62  Me.  552, 16  Am.  Eep.  503 ;  Van 
Winkle  v.  Am.  Steam  Boiler  Co.  52  N.  J.  Law,  240;  16  Am. 
&  Eng.  Ency.  of  Law,  413,  414 ;  and  other  cases  cited  in  the^ 
brief  of  the  respondent. 

I  have  spent  much  time  on  this  question  of  the  defend- 
ant's liability  to  the  plaintiff,  for  it  is  about  the  only  ques- 
tion in  the  case.  The  negligence  of  the  defendant  in  using 
and  placing  this  plank,  so  obviously  and  dangerously  de- 
fective for  the  plaintiff  to  walk  on,  seventy  feet  above  the 
floor,  is  beyond  question;  and,  as  to  the  contributory  neg- 
ligence of  the  deceased,  he  was  certainly  not  chargeable 
with  any  negligence  whatever  or  any  want  of  ordinary 
care  in  walking  on  the  plank.  He  could  not  see  the  defect 
in  the  plank,  on  account  of  darkness.  The  servant  of  the 
defendant  who  put  that  plank  in  place  might  have  expected 
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this  fatal  result  from  its  use.  M.  D.  Clapp,  a  witness  of 
the  defendant,  testified  that  he  was  the  foreman  who  em- 
ployed the  man  who  put  that  plank  in,  and  "  that  he  knew 
to  put  in  a  plank  like  that  meant  practically  to  murder  a 
man." 

2.  The  definition  of  negligence  given  by  the  court  in  its 
charge  to  the  jury  was  correct.  Duthie  v.  Washburny  87 
Wis.  231;  Seymerv.  Lake,  66  Wis.  654;  McClurev.  SparUi, 
84  Wis.  269. 

3.  The  testimony  for  the  plaintiflf  in  respect  to  the  rela- 
tions of  the  deceased  to  his  father  and  mother,  his  obliga- 
tion to  support  them,  and  their  dependence  upon  him  for 
the  same,  does  not  appear  to  have  been  improper.  Johnson 
v:Mo.  Pac.  R.  Co.  18  Neb.  699;  Lowe  v.  C,  St.  P.,  M.  tfe 
O.  li.  Co.  (Iowa)  56  N.  W.  Rep.  519;  Ewen  v.  C.  dk  N.  W. 
li.^  Co.  38  Wis.  615;  Potter  v.  C  <&  IST.  W.  R.  Co.  22  Wis. 
615. 

4.  The  damages,  reduced  by  the  court  to  $4,000,  we  do 
not  think  excessive.  Great  reliance  ought  to  be  put  in  the 
judgment  and  discretion  of  the  trial  court,  specially  exer- 
cised in  reducing  the  amount  of  the  damages  found  by  the 
jury. 

5.  This  is  so  plain  a  case  upon  the  evidence,  we  do  not 
think  it  was  necessary  for  the  court  to  give  the  instructions 
asked  by  the  appellant,  or  to  give  any  further  instructions 
than  were  given,  and  they  appear  to  have  been  sufficient 
and  correct. 

By  the  Court. —  The  judgment  of  the  superior  court  is  af- 
firmed. 
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CosTBAU,  Sespondent,   vs.  St.   Louis  Land  iMPBovfiMBNT 
Company,  Appellant. 

Septeniber  10  —  October  f,  1894, 

Written  contract  fqr  sale  of  land:  Collateral  oral  agreement:  Evidence, 

A  written  instrument  by  which  a  land  company  acknowledged  the  re- 
ceipt of  a  sum  of  money  and  gave  the  person  paying  it  permission 
to  enter  upon  a  certain  lot  in  its  town  site  and  to  build  thereon 
within  a  definite  period,  and  agreed  to  sell  the  lot  to  him,  upon  the 
completion  of  the  building,  at  a  fixed  price,  and  to  apply  thereon  the 
sum  already  paid,  and  to  convey  the  lot  to  him,  taking  back  security 
for  the  deferred  payments,  is  held  to  cover  the  entire  contract  of  salfe 
on  the  part  of  the  company ;  and,  there  having  been  no  f^aud  or  mis- 
lepresentation  of  existing  factB»  an  antecedent  or  contemporaneous 
oral  agreement  by  the  company,  in  consideration  of  such  purchase, 
to  build  and  maintain  a  large  city  upon  said  site,  etc.,  could  not  be 
shown. 

APPEAL  from  the  Superior  Court  of  Douglas  County. 

This  action  was  commenced  August  23, 1893.  The  com- 
plaint alleges,  in  effect,  that  the  defendant  is  a  foreign  cor- 
poration; that  prior  to  May  21,  1891,  it  was  the  owner  of 
a  large  tract  of  land  in  Douglas  county,  which  it  had  caused 
to  be  surveyed,  platted,  and  laid  out  as  a  town  site,  named 
St.  Louis;  that  May  21,  1891,  the  defendant  entered  into  a 
contract  with  the  plaintifiF  by  which  the  defendant  prom- 
ised and  agreed,  in  consideration  of  the  plaintiff  purchasing 
of  the  defendant  a  lot  in  said  town  site,  and  erecting  thereon 
a  two-story  frame  building  costing  not  less  than  $1,000, 
that  the  defendant  would  build,  establish,  and  maintain  a 
large  and  flourishing  town  or  city  upon  said  site,  and 
Avould  make  of  it  the  greatest  manufacturing  city  in  the 
northwe$t,  and  would  erect  thereon  at  least  400  dwelling 
houses,  and  numerous  large  industrial  plants,  furnishing 
steady  employment  to  more  than  1,000  men,  and  maintain 
the  same  in  steady  operation,  and  would  erect  thereon  a 
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large  flouring  mill  having  a  capacity  of  7,500  barrels  per 
day,  and  a  large  number  of  stores,  banks,  hotels,  churches, 
and  schools,  and  secure  the  location  and  operation  thereon 
of  the  shops  and  terminals  of  the  Duluth  &  Southern  Rail- 
road, and  would  maintain  three  trains  per  day  on  the 
Northern  Pacific  between  St.  Louis  and  West  Superior, 
and  would  construct,  maintain,  and  operate  the  St.  Louis 
Terminal  Railroad  between  St.  Louis  and  Superior,  and 
would  construct  a  system  of  sewerage  thereon,  and  improve 
and  dredge  the  channel  of  the  St.  Louis  river  so  as  to  make 
St.  Louis  accessible  to  the  largest  lake  vessels,  and  would 
construct  and  maintain  a  good  and  sufficient  harbor  thereat, 
and  lay  out,  grade,  improve,  and  maintain  a  good  and  suffi- 
cient system  of  streets  therein,  and  would  induce  a  very 
large  number  of  people  to  come  to  and  reside  permanently 
therein,  and  that  all  of  said  agreements  on  the  part  of 
the  defendant  would  be  performed  during  the  years  1891 
and  1892;  that  the  plaintiflf  performed  all  the  conditions 
and  agreements  therein  to  be  performed  on  his  part  by 
purchasing  the  lot  and  constructing  the  building  as  agreed ; 
that  the  defendant  had  wholly  neglected  and  refused  to 
fulfill  the  terms  of  the  contract  on  its  part.  Judgment  is 
demanded  for  $1,975,  with  costs.  The  defendant  answered 
by  way  of  certain  admissions,  and  otherwise  a  general  de- 
nial. 

At  the  close  of  the  trial  the  court  directed  the  jury  to 
return  a  verdict  in  favor  of  the  plaintiff  and  assess  his 
damages  at  $1,204.  The  jury  having  returned  the  verdict 
as  directed,  judgment  was  entered  accordingly.  The  de- 
fendant appeals. 

For  the  appellant  there  were  briefs  by  Knowles^  Dtch- 
inaoTiy  Buchanan^  Oraham  &  Wilson^  and  oral  argument  by 
S.  jy.  Dickinson. 

For  the  respondent  there  was  a  brief  by  Zoud  dk  G^Brieriy 
and  oral  argument  by  P.  O^Brien.    They  contended,  inter 
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aliay  that  the  promises  of  the  defendant  to  the  plaintiff 
were  never  reduced  to  writing.  The  writing  in  this  case, 
Exhibit  A,  is  not  the  contract,  but  was  made  only  in  execu- 
tion of  the  verbal  agreement.  Therefore  no  suit  is  brought 
upon  Exhibit  A,  but  on  the  verbal  agreement.  As  the  evi- 
dence showed  conclusively  that  the  contract  in  the  case  at 
bar  remained  in  parol,  verbal  evidence  was  properly  intro- 
duced to  prove  it.  Such  is  the  rule  in  this  state.  Oreen  v. 
JSatsofiy  71  Wis.  54;  Smith  v.  Coleman,  77  id.  343;  Bed  Winrj 
Mfg.  Co.  V.  Moe,  62  id.  240 ;  KicUwnd  v.  MenasJia  W.  W,  Co. 
68  id.  34;  Collette  v.  Weed,  id.  428;  Boothhy  v.  Scales,  27  id. 
626;  JUson  v.  OUbert,  26  id.  637;  Merriam  v.  Field,  24  id. 
640;  Hahn  v.  Doolittle,  18  id.  196;  Ballston-  Spa  Bank  v. 
Marine  Bank,  16  id.  120;  Frey  v.  Vanderhoof,  15  id.  401; 
ReaHch  v.  Swinehart,  51  Am.  Dec.  540.  Where  a  verbal 
promise  is  made  by  one  party  which  operates  as  an  induce- 
ment to  the  other  contracting  party  to  enter  into  a  written 
contract,  it  must  be  performed,  and  parol  evidence  is  ad- 
missible for  the  purpose  of  proving  it.  Welz  v.  lihodius, 
87  Iml.  1 ;  CuUm^ns  v.  Lindsay,  114  Pa.  St.  166 ;  Walker  v. 
France,  17  Weekly  Notes  Cas.  313;  Jones  v.  Ilardesiy,  32 
Am.  Dec.  180;  Oreenawalt  v.  Kohne,  85  Pa.  St.  369;  Bar- 
day  v.  Wainwright,  86  id.  191;  Campbell  v.  McClenachan, 
6  Serg.  &  R  172;  Powelton  C.  Co.  v.  McShain,  75  Pa.  St. 
238;  Weaver  v.  Wood,  9  id.  220;  Oliver  v.  Oliver,  4  Eawle, 
141 ;  Juniata  B.  cfe  Z.  Asso.  v.  Hetzel,  103  Pa.  St.  507.  Ex- 
hibit A  does  not  purport  to  contain  the  entire  agreement 
between  the  parties.  The  promises  made  to  the  plaintiff 
are  not  such  as  would  naturally  enter  into  such  an  instru- 
ment, and  may  be  considered  as  ulterior  and  collateral 
thereto.  Where  the  instrument  does  not  purport  to  con- 
tain the  entire  agreement,  or  there  is  a  collateral  agreement 
not  embraced  therein,  parol  evidence  is  competent  to  show 
the  omitted  parts,  whether  contemporaneous  or  antecedent. 
Browne,  Parol  Ev.  125,  §  50,  and  cases  cited.     The  incom- 
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pleteness  of  the  instrument  need  not  be  manifest.  1  Greenl. 
Ev.  §  284a;  Browne,  Parol  Ev.  126.  In  the  following  cases 
agreements  to  purchase  land  were  brought  within  the  rule 
admitting  parol  evidence  to  show  a  collateral  agreement: 
Campbell  v.  McClenachan^  6  Serg.  &  R.  172;  Perrme  v. 
CooUy'a  Ex'rsy  39  N.  J.  Law,  449 ;  AUen  v.  Finkj  4  Mees. 
<fe  W.  140;  WeiidZinger  v.  Smithy  75  Ya.  309;  Fuating  v. 
Sullivan,  41  Md.  162;  Paul  v.  OwingSj  32  id.  402;  Pym  v. 
CamjjheUy  6  El.  &  B.  370;  Wallis  v.  Littdl,  11  C.  B.  (N.  S.), 
369. 

Cassoday,  J.  If  the  parties  ever  made  such  a  parol  con- 
tract as  is  alleged  in  the  complaint,  it  was,  to  say  the  least, 
a  very  remarkable  one.  Whether  such  a  contract,  even  had 
one  been  made  in  writing,  could  have  been  enforced,  is  very 
questionable. 

On  the  trial,  after  the  court  had  overruled  a  demurrer 
ore  tenu8  and  the  plaintiff  had  been  sworn  and  partially  ex- 
amined, he  was,  by  leave  of  the  court,  examined  by  the 
defendant's  counsel,  and  testified  to  the  effect  that  (;he 
written  contract  (Exhibit  A,  dated  May  21, 1891)  shown  to 
the  plaintiff,  and  afterwards  put  in  evidence,  was  the  con- 
tract received  by  the  plaintiff  from  the  defendant;  that  it 
was  made  and  delivered  after  all  the  plaintiff's  conversa- 
tion with  the  defendant,  and  after  the  plaintiff  had  paid  to 
the  defendant  his  money  thereon ;  and  that  there  was  no 
other  contract  made  after  that  between  the  plaintiff  and 
defendant.  Thereupon  the  defendant  objected  to  any  fur- 
ther testimony  relative  to  a  verbal  contract  made  prior  to 
the  written  one.  The  objection  was  overruled,  and  the 
plaintiff  gave  parol  testimony  tending  to  prove  the  allega- 
tions of  his  complaint.  On  cross-examination  he  testified 
to  the  effect  that  all  of  the  conversation  which  he  had  re- 
lated in  court  was  had  with  the  defendant's  superintendent 
before  the  written  contract  was  signed  and  delivered ;  that 
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the  superintendent  made  the  contract  with  him,  and  that 
Exhibit  A  was  the  contract  the  defendant  gave  him.  By 
the  written  contract  the  defendant,  in  effect,  acknowledged 
that  it  had  received  $75  from  the  plaintiff,  in  consideration 
of  which  it  had  thereby  given  to  him  permission  to  enter 
upon  the  lot  described  and  erect  thereon  a  two-story  frame 
store  building  to  cost  not  less  than  $1,000,  to  be  well  built 
and  painted  and  completed  within  sixty  days  from  that 
date;  and  upon  such  completion  the  defendant  therein 
agreed  in  effect  to  sell  the  lot  to  the  plaintiff  for  $750,  and 
apply  the  $75  as  so  much  paid  thereon,  and  thereupon  to 
convey  the  premises  to  the  plaintiff,  taking  back  security 
for  the  deferred  payments,  which  were  to  be  made  with 
interest  as  therein  stated;  and  the  building  was  to  be  in- 
sured by  the  plaintiff  in  the  sum  of  $800  for  the  benefit  and 
better  security  of  the  defendant. 

Manifestly  the  written  agreement  covered  the  entire 
contract  of  sale  on  the  part  of  jthe  defendant.  There  is  no 
])retense  of  any  fraud  or  misrepresentation  on  the  part  of 
the  defendant  of  any  existing  fact.  The  rule  is  firmly  set- 
tled in  this  state  to  the  effect  '^  that,  in  the  absence  of 
fraud  or  mistake,  proof  of  antecedent  or  contemporaneous 
verbal  agreements  between  contracting  parties  cannot  be 
received  to  alter  or  control  their  written  agreement." 
Ilerbst  V.  Zowey  65  Wis.  320;  Andrews  v.  YoumanSj  78 
Wis.  58;  Ball  v.  MoGeochy  81  Wis.  171.  Because  the  court 
admitted  evidence  tending  to  prove  such  antecedent  and 
contemporaneous  verbal  agreements  the  judgment  of  the 
superior  court  of  Douglas  county  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial 

By  the  Court —  Ordered  accordingly. 
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Barthell,  Respondent,  vs.  Petkr,  Appellant. 

September  10  —  October  2, 189 Jf. 

Keal^eatate  brokers:  Commissions:  Mutual  mistake  of  fact 

An  agent  for  the  sale  of  land,  who  agrees  to  pay  a  broker  a  comniLs- 
sion  if  he  will  procure  a  purchaser,  is  liable  for  the  commission  if 
the  purchaser  is  procured,  though  he  then  discovers  that  the  lan^i 
is  not  the  property  of  his  principal 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  facts  are  stated  in  the  opinion.  A  jury  trial  was 
waived.  The  defendant  appeals  from  a  judgment  in  favor 
of  the  plaintiff. 

For  the  appellant  there  was  a  brief  by  Catlin  <&  Butler 
and  Carl  C.  Pope^  and  oral  argument  by  Mr,  Pope. 

For  the  respondent  there  was  a  brief  by  R,  L  Tipton 
and  E,  F.  McCaitslandy  and  oral  argument  by  Mr.  Tipton. 

WiNSLOw,  J.  This  action  is  brought  to  recover  the  com- 
missions of  a  real-estate  broker.  The  action  was  tried  by 
the  court.  The  facts  were,  and  the  court  found,  that  the 
defendant,  who  was  an  agent  to  sell  certain  lands  in  Doug- 
las county  for  a  principal,  agreed  to  pay  the  plaintiff  a 
commission  of  $500  if  ho  would  find  a  purchaser  ready, 
able,  and  willing  to  purchase  a  certain  described  parcel  of 
real  estate  in  Douglas  county.  The  plaintiff  found  and 
produced  such  purchaser,  and  then  defendant  discovered 
that  the  said  parcel  of  land  \yas  not  the  property  of  his 
principal ;  and  he  claims  that  this  was  a  mutual  mistake 
of  fact,  which  avoided  the  contract  to  pay  commissions  on 
the  sale.  The  plaintiff  was  in  no  way  responsible  for  the 
defendant's  mistake.  On  these  facts  judgment  was  ren- 
dered for  the  plaintiff.  This  judgment  was  plainly  right. 
The  defendant's  mistake  was  not,  within  the  meaning  of 
the  law,  a  mutual  mistake.     The  fact  concerning  which 
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the  mistake  was  made  was  not  an  indacement  to  the  con- 
tract, or  material  thereto,  so  far  as  plaintiff  was  concerned. 
The  plaintiff  performed  the  labor  which  he  agreed  to  per- 
form, and  cannot  be  defeated  bv  the  fact  that  defendant 
was  negligently  mistaken  as  to  a  fact  which  was  entirely 
immaterial  to  the  plaintiff,  and  which  should  have  been 
within  the  defendant's  own  knowledge. 
By  ike  Court, —  Judgment  affirmed. 


Schillinger,  Respondent,  vs.  The  Town  of  Vebona,  Ap- 
pellant. 

Septembei*  10  —  Octobei*  Sy  1894, 

Highways  andhridges:  Injury  causedby  defects:  Evidence:  Instructions: 
Court  and  jury:  Improper  remarks  of  counsel 

1.  In  an  action  against  a  town  for  injuries  alleged  to  have  been  caused 

by  a  defective  highway,  it  was  error  to  permit  a  witness  for  the 
plaintiff  to  testify  that,  on  the  morning  after  the  accident,  the 
plaintiff  pointed  out  to  her  the  exact  place  where  it  occurred. 

2.  The  refusal  to  give  an  instruction  to  the  effect  that  it  was  incumbent 

upon  the  plaintiff  to  establish  the  facts  essential  to  a  recovery  by  a 
p^^epondci'ance  of  proof,  is  lield  to  have  been  error,  such  facts  hav- 
ing been  contested  and  nothing  equivalent  to  such  instruction  hav- 
ing been  given  in  the  general  charge. 

-3.  The  question  as  to  the  insufficiency  of  an  embankment  which  con- 
stituted the  approach  to  a  bridge,  and  which  had  no  railing  on 
either  side,  is  held,  upon  the  evidence  (which  was  conflicting  as  to 
the  width,  length,  and  height  of  the  embankment),  to  have  been  a 
question  of  fact  for  the  jury. 

4.  Upon  the  first  trial  of  an  action  against  a  town  for  injuries  alleged 
to  have  been  caused  by  a  defective  highway,  one  C.  testified  for  the 
plaintiff,  but  upon  a  second  trial  he  was  not  called  as  a  witnesa 
In  the  closing  argument  to  the  jury  plaintiff's  counsel  said :  "  I  will 
offer  now,  if  [defendant's  counsel]  will  agree,  to  have  it  [C's  testi- 
mony on  the  former  trial]  read  in  evidence.  He  don*t  dare  do  it," 
The  coui-t  ruled  that  this  was  improper.    Counsel  proceeded :  "  We 
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did  not  call  C.  because  they  elected  him  a  member  of  the  town 
board  of  this  town.  It  was  a  piece  of  fine  work.  .  •  «  Wecoulct 
not  call  C.  and  ask  him  what  he  testified  to  on  a  former  trial.  If 
he  changed  his  evidence  we  would  be  bound  by  his  testimony.  But 
we  did  this, — we  called  him  to  the  stand  and  asked  the  court  if  we 
could  cross-examine  him,  under  the  rule  you  may  cross-examine  a 
party."  Upon  objection  the  court  ruled  that  this  was  proper.  HM. 
a  material  error. 

APPEAL  from  the  Circuit  Court  for  Dane  County. 

The  facts  are  stated  in  the  opinion.  The  defendant  ap- 
peals from  a  judgment  in  favor  of  the  plaihtiff. 

For  the  appellant  there  was  a  brief  signed  by  OUn  & 
Butler^  and  oral  argument  by  77.  L.  Butler^  J.  M.  Oliriy 
and  Bvrr  W,  Jones,  To  the  point  that  the  remarks  of 
counsel  concerning  the  testimony  of  Mr.  Cowie  shonld 
work  a  reversal,  they  cited,  besides  cases  cited  in  the  opin- 
ion, Thampson  v.  71,  A.  A.  <&  iV^.  3f.  B.  Co,  91  Mich.  255; 
Sullivan  v,  DeiUv^  86  id.  404;  Avgtista  <&  S.  B.  Co.  v.  Ban- 
doll,  85  Ga.  297;  Moody  v.  Ala.  G.  S.  B.  Co.  99  Ala.  563; 
Biidolph  t\  Landwerleny  92  Ind.  34;  Lauhach  v.  StatCy  12 
Tex.  App.  583 ;  Conn  v.  StaU,  48  Am.  Kep.  337,  note,  11 
Tex.  App.  380;  Hall  v.  Wolf,  61  Iowa,  559;  Galveston,  B. 
<&  B.  B,  Co.  V.  Cooper,  70  Tex.  67;  Union  Cent.  L.  Ins.  Co. 
V.  Cheever,  36  Ohio  St.  201 ;  Attaway  v.  Mattox,  14  S.  W. 
Kep.  1017;  Eoelgcs  v.  Guardian  L.  Ins.  Co.  57  N.  T.  638; 
Cleveland  P.  Co.  v.  Banks,  15  Neb.  20;  Perkins  v.  Burley, 
64  N.  H.  524;  Indianapolis  J.  N.  P.  Co.  v.  Pugh,  6  Ind 
App.  510;  Louisvilh  <&  JV.  B.  Co.  v.  Orr,  91  Ala.  548;  Bvl- 
Urd  V.  B.  <&  M.  B.  Co.  56  Am.  Rep.  819,  note,  64  K  H.  27 

For  the  respondent  there  was  a  brief  by  La  FoUette,  Har- 
per, Boe  <&  Zimmerman,  and  oral  argument  by  G.  E.  Boc, 
They  contended,  among  other  things,  that  the  evidence  of 
the  witness  Meng,  to  which  exception  was  taken,  was  not 
offered  or  admitted  to  prove  the  truth  of  the  fact  stated  to 
the  witness,  but  merely  to  show  what  it  was  that  called  her 
attention  to  a  fact  stated  by  her,  or  that  fixed  the  fact  ia 
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her  memory :  and  its  admission  was  not  error.  State  v.  JFbx, 
26  N.  J.  Law,  566;  JReed  t.  Madison^  85  Wis.  667;  Ka/rr  v. 
a,  R.  L  <6  P.  R.  Co.  54  N.  W.  Eep.  144;  Harris  v.  Cent 
R.  Co.  78  Ga.  625;  mil  v.  NoHh,  34  Vt.  604-616.  The 
plaintifiF  having  assumed  the  burden  of  proving  that  the 
defect  had  existed  for  a  sufficient  length  of  time  to  charge 
the  town  with  constructive  notice,  the  instruction  asked  by 
the  defendant  upon  the  burden  of  proof  became  unneces- 
sary. Spaulding  v.  C.  cfe  N.  W.  R.  Co.  33  Wis.  582;  Oof  v. 
StougJdon  8.  Bank,  78  id.  106;  Fletcher  v.  MiUmm  Mfg. 
Co.  35  Mo.  App.  321-329;  Blum  v.  Sti^ong^  71  Tex.  321. 
The  question  whether  the  narrow,  high  approach  to  the 
bridge,  unguarded  by  any  barrier,  was  a  defect,  is  not  a 
question  upon  which  reasonable  men  might  differ.  Seymer 
V.  Lake^  66  Wis.  651 ;  Prideaux  v.  Mineral  Pointy  43  id. 
518;  Fopper  v.  Wheatland^  59  id.  623.  The  remarks  of 
counsel  in  regard  to  the  testimony  of  John  Cowie  were  not 
improper.  Orace  v.  McArthur^  76  Wis.  641 ;  Dugan  v.  C, 
SL  p.,  M.  cfe  O.  R.  Co.  85  id.  609;  Smith  v.  Nippert,  79  id. 
136. 

Oeton,  C.  J.  This  is  the  second  appearance  of  this  case 
in  this  court,  and  the  facts  are  sufficiently  stated  in  85  Wis. 
589.  The  plaintiff  was  driving  a  two-horse  buggy  towards 
the  bridge  from  the  north,  and  when  the  team  had  passed 
up  the  embankment  which  formed  the  approach  to  the 
bridge,  and  about  thirty-three  feet  on  the  bridge,  they 
stopped  at  a  wide  knothole  and  crack  between  the  planks, 
through  which  they  could  see  the  running  water  in  the 
river  below,  and  commenced  backing,  and,  according  to  the 
plaintiff's  testimony,  the  rear  wheels  had  turned  to  the  east 
and  the  buggy  went  over  the  embankment  just  at  its  con- 
nection with  the  bridge, —  but,  according  to  testimony  on 
behalf  of  the  town,  several  feet  further  down  the  embank- 
ment^— and  the  plaintiff  was  injured.    The  embankment  at 
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the  bridge  was  ten  feet  wide  and  about  seven  feet  high, 
but  was  wider  further  down,  and  of  course  the  height  be- 
came less.  The  jury  found  that  the  hole  in  the  bridge  was 
naturally  calculated  to  frighten  horses  of  ordinary  gentle- 
ness, and  that  plaintiff's  horses  were  frightened  by  it,  and 
that  the  town  had  notice  of  it,  but  they  did  not  find  that 
it  was  a  cause  of  the  accident.  The  jury  found,  also,  that 
the  insufficiency  and  want  of  repair  of  the  approach  to  the 
bridge  was  one  of  the  direct  causes  of  the  injury;  and  the 
court  ruled,  as  a  matter  of  law,  that  the  approach  was  in  a 
condition  of  insufficiency  and  want  of  repair.  The  verdict 
was  $2,000  damages  for  the  plaintiff. 

It  is  to  be  regretted  that  this  case  has  to  be  remanded  for 
a  third  trial,  on  account  of  errors  which  we  deem  too  ma- 
terial and  important  to  be  overlooked. 

1.  Catherine  Meng,  a  witness  for  the  plaintiff,  testified 
that  on  Monday  morning  (the  next  day  after  the  accident) 
she  went  with  the  plaintiff  to  the  north  end  of  the  bridge 
in  a  buggy,  and  stopped  a  moment  to  see  where  the  ac- 
cident happened  and  how  it  looked.  This  witness  was  asked 
by  plaintiff's  counsel  "  whether  the  plaintiff  pointed  out  to 
her  the  place  Avhere  he  went  over  the  embankment,  or 
not."  This  question  was  objected  to,  on  the  ground  "that 
it  was  immaterial  and  hearsay."  The  court  overruled  the 
objection,  and  the  witness  answered:  "Yes;  he  pointed 
out  to  me  where  he  went  over  the  embankment  at  the 
north  end  of  the  bridge."  The  answer  was  objected  to  as 
improper  and  the  objection  was  overruled.  This  testimony, 
if  it  was  proper,  corroborated  the  testimony  of  the  plaintiff 
that  he  went  over  the  embankment  at  the  north  end  of  the 
bridge,  or  within  two  or  three  feet  from  the  bridge.  The 
place  where  the  buggy  went  over  the  embankment  was  in 
dispute  and  material.  The  witness  was  allowed  to  testify 
to  the  statement  of  the  plaintiff  of  a  material  fact  in  the 
case.    This  statement  was  not  contemporaneous  with  the 
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accident,  or  immediately  connected  with  it,  or  a  verbal  part 
of  the  Te%  geetoB.  The  ruling  was  clearly  erroneous.  Soren- 
son  V.  Dundas^  42  Wis.  642;  Felt  v.  Amidon,  43  Wis.  467; 
Mutcha  V.  Pierce^  49  Wis.  231 ;  Prideaux  v.  Mineral  Pointy 
43  Wis.  513,  522;  OaZveaton  v.  Barbour^  62  Tex.  172,  50 
Am.  Rep.  519. 

2.  The  defendant's  counsel  requested  the  court  to  in- 
struct the  jury  "  that  the  burden  of  proof  is  upon  the 
plaintiff  to  show  that  the  defect  existed  in  the  highway  in 
question  which  caused  the  injury  to  the  plaintiff,  and  to 
further  show  that  the  said  defect  was  of  such  a  character 
and  existed  for  such  a  length  of  time  that  the  town  author- 
ities are  presumed  to  have  known  of  it ;  and  unless  you 
find  that  the  plaintiff  has  established  these  points  hj^  pre- 
ponderance of  proof  he  cannot  recover  and  your  verdict 
should  be  for  the  defendant.'*  This  instruction  the  court 
refused  to  give,  and  defendant  excepted.  These  three  facts 
were  material  for  the  plaintiff  to  prove :  (1)  The  defect  in 
the  highway.  (2)  That  such  defect  caused  the  injury. 
(3)  That  it  was  of  such  a  character  and  had  existed  so  long 
as  to  imply  notice  to  the  town.  These  issues  were  pre- 
sented to  the  jury  in  the  general  instructions,  but  that 
these  points  must  be  established  by  a  preponderance  of 
proof  YA  not  found  anywhere  in  the  charge  of  the  court. 
This  is  a  correct  rule  of  evidence,  which  the  court  ought  to 
have  given,  especially  when  requested.  All  the  essential 
points  of  the  case  had  been  severally  and  ably  contested, 
and  it  was  highly  proper  that  the  jury  should  understand 
this  rule.  Bean  v.  Elton^  44  111.  App.  442 ;  Cleveland ^  (7., 
C.  (k  St.  L.  R.  Co.  V.  Richeyy  43  111.  App.  247;  Gordon  v. 
Richmond,  83  Va.  436;  Watt  v.  Kirhy,  15  111.  200;  Texas 
T.  R.  Co.  V.  Ayres,  83  Tex.  268. 

3.  The  court  instructed  the  jury  as  follows:  "I  have 
stated  in  your  hearing,  upon  the  facts  as  disclosed  by  the 
testimony  it  stands  without  dispute  that  this  embankment 
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IS  insufficient  and  in  want  of  repair;  that  it  is  defective,  in 
view  of  its  construction,  as  to  its  width  and  length  and  the 
fact  that  no  railing  or  guard  was  placed  along  the  margin 
thereof,  so  that  in  your  deliberation  upon  the  case  you 
must  assume  this  is  a  fact."  The  fifth  question  in  the  special 
verdict  was  as  follows:  "Was  the  highway  forming  the 
approach  to  the  north  end  of  the  bridge  in  a  condition  of 
insufficiency  and  in  want  of  repair?  "  The  court  answered 
this  question,  for  the  jury,  "  Yes."  This  was  error,  for  two 
reasons :  (1)  It  condemns  the  wliole  or  entire  embankment 
as  being  insufficient  and  in  want  of  repair.  It  was  not 
material  to  inquire  any  further  than  that  part  of  the  em- 
bankment where  the  buggy  went  over  it.  (2)  It  was  a 
litigated  and  disputed  question  of  fact  for  the  jury.  The 
witnesses  differed  as  to  the  width  and  length  of  the  em- 
bankment, and  as  to  its  height.  There  were  many  things 
to  be  considered  by  the  jury  in  passing  upon  this  question. 
Is  it  certain  that  it  ought  to  have  been  wider  and  longer, 
and  that  there  ought  to  have  been  a  railing  on  each  side  of 
the  embankment,  to  make  it  a  safe  and  suitable  highway 
for  ordinary  travel?  Did  its  width  and  length  have  any- 
thing to  do  with  the  accident?  Here  the  team  was  hacking^ 
and  not  using  the  embankment  in  the  usual  manner.  It 
was  an  unusual  and  extraordinary  method  of  traveling. 
Was  such  a  use  of  the  embankment  to  have  been  expected 
or  anticipated?  Was  the  town  bound  to  provide  against 
it?  The  embankment  was  made  by  placing  stumps  and 
broken  pieces  of  wood,  and  perhaps  stone,  as  a  foundation, 
and  then  covering  it  with  earth  until  it  was  hard  and 
smooth  at  the  surface.  It  had  sloping  banks.  How  could 
a  railing  be  placed  on  such  an  embankment?  These  are 
questio^is  appropriate  for  a  jury.  The  insufficiency  of  an 
ordinary  highway  is  a  question  of  fact  for  a  jury,  unless 
the  evidence  is  all  one  way  and  the  insufficiency  clear  and 
beyond  question.    We  think  the  court  erred  in  taking  this 
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question  from  the  jury.  Eenworthy  v.  Ironton^  41  "Wis. 
647;  McNamara  v.  Clintonvillej  62  Wis.  207;  MaUoy  v. 
Walker,  77  Mich.  448;  HiU  tJ.  Foiid  du  Lac,  56  Wis.  246. 
4.  It  seems  that  one  John  Cowie  testified  on  behalf  of 
the  plaintiff  on  the  former  trial,  and  his  testimony  had 
been  taken  down  by  the  reporter.  Dnring  the  closing  ar- 
gument of  Mr.  La  Follette,  one  of  the  counsel  of  the  plaint- 
iff, he  made  the  following  statement  and  proposition :  "  John 
Cowie's  testimony  is  in  that  book  certified.  You  can't 
know  what  it  is.  It  is  not  properly  in  evidence.  [To  de- 
fendant's counsel :]  I  will  offer  now,  if  Mr.  Jones  will  agree, 
to  have  it  read  in  evidence.  He  don't  dare  do  it."  The 
'  court  said :  "  Oh,  that  is  improper."  The  defendant's  coun- 
sel excepted  to  the  remarks  of  the  plaintiff's  counsel,  and 
the  court  said :  "It  is  entirely  improper."  Mr.  La  Follette: 
"We  didn't  call  Mr.  Cowie  because  they  elected  him  a 
member  of  the  town  board  of  this  town.  It  was  a  piece 
of  fine  work  on  the  part  of  Mr.  Doyle  or  some  of  them." 
This  was  objected  to  by  defendant's  counsel  The  court 
said,  "  I  presume  it  is  proper; "  and  an  exception  was  taken 
thereto.  Mr.  La  Follette:  "John  Cowie  was  elected  a 
member  of  the  town  board."  This  was  also  excepted  to, 
and  the  court  said :  "  That  is  proper.  He  swore  to  that 
himself."  Mr.  La  Follette :  "  We  could  not  call  John  Cowie 
and  ask  him  what  he  testified  to  on  a  former  trial.  If  he 
changed  his  evidence  we  would  be  bound  by  his  testimony. 
But  we  did  this  —  we  called  him  to  the  stand,  and  asked 
the  court  if  we  could  cross-examine  him,  under  the  rule  you 
may  cross-examine  a  party."  This  was  also  excepted  to, 
and  the  court  said :  "  They  did  that."  This  was  an  abuse 
of  the  privilege  of  counsel  in  presenting  his  case  to  the 
jury.  It  was  a  statement  of  facts  not  in  evidence,  for  the 
purpose  of  influencing  the  jury.  The  remarks  of  the  coun- 
sel which  were  disapproved  by  the  court,  and  the  colloquy 
between  the  court  and  the  counsel,  were  both  highly  im- 
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proper  and  exceptionable.  The  offer  of  counsel  to  cross- 
examine  this  Mr.  Cowie  was  a  matter  of  no  concern  to  the 
jury,  nor  his  election  to  the  town  board.  Mr.  Cowie's 
election  to  the  town  board  since  he  testified  for  the  plaint- 
iff on  the  former  trial  is  complained  of  before  the  jury  as 
a  special  grievance  and  an  unfair  scheme  to  deprive  the 
plaintiff  of  his  testimony  on  the  present  trial.  The  counsel 
knew  that  the  election  to  the  town  board  of  Mr.  Cowie  did 
not  affect  his  competency  as  a  witness.  It  was  an  unwar- 
rantable Imputation  upon  his  honesty  and  integrity  as  a 
witness,  which  should  not  have  been  allowed  as  a  reason 
for  not  calling  him  again  as  a  witness,  as  well  as  foreign 
and  extraneous  to  the  case  properly  before  the  jury.  We 
cannot  but  regard  this  as  a  material  error  on  the  trial  of 
this  case.  Brown  v.  Swinefordy  44  Wis.  282;  Baker  v. 
JfadisoTiy  62  Wis.  137;  Bremmer  v.  G.  B.,  S.  P.  <&  N.  R. 
Co.  61  Wis.  114:\  Sa886  v.  StcUe,  68  Wis.  630;  WcUennanv. 
C.  i&  A.  B.  Co.  82  Wis.  613 ;  and  many  cases  elsewhere  cited 
in  appellant's  brief. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


HoTsoN,  Eespondent,  vs.  Wbthbrby,  imp..  Appellant. 

September  11 --October  2, 1894. 

Tax  TrrLsa  (1,  2)  Separate  sale  of  several  tracts:  Recital  in  deed: 
Presumption.  (8,  7)  Recording  of  tax  deed:  Supplying  omitted 
entry  in  index.  (4-6)  Issuance  of  deed  on  tax  certificate:  Limita- 
tion: Laches  or  abandonment  of  right  (8)  Irregularities  in  prior 
proceedings:  Limitation. 

L  A  tar  deed  in  the  form  prescribed  by  sea  1178,  R  S.,  reciting  that 
several  blocks  (described  therein  and  with  the  amount  set  opposite 
to  each)  ^  were,  for  the  nonpayment  of  taxes,  sold  ...  for  the 
sum  of  $80  in  the  whole,  which  was  the  amount  of  taxes  assessed 
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and  due  and  unpaid  on  said  blocks,**  etc,  does  not  show  that  said 
blocks  were  sold  for  a  gross  sum, —  the  words  **in  the  whole** 
meaning  merely  that  the  amounts,  as  stated  in  the  certificate,  oppo- 
site each  block,  and  for  which  they  were  sold,  aggregated  $80. 

2l  a  tax  deed  of  several  tracts  is,  without  any  recital  on  the  subject^ 
presumptive  evidence  that  they  were  sold  separately  as  prescribed 
by  law. 

8.  It  is  not  necessary  to  the  validity  of  a  tax  deed  that  it  should  be  re- 
corded within  the  time  limited  by  sec.  1182,  R  S,,  for  the  issuance 
thereof. 

4.  Under  sec.  1,  ch,  112,  Laws  of  1867  (sec.  1182,  R.  a),  providmg  that 
the  limitation  of  six  years  for  the  issuance  of  deeds  on  tax  certifi- 
cates shall  not  apply  to  certificates  issued  to  or  held  by  counties,  or 
to  their  assigns,  until  six  years  from  the  date  of  their  assignment 
by  the  county,  the  time  limited  does  not  begin  to  run  from  the 
mere  acceptance  by  the  county  of  a  bid  for  the  certificates,  not 
amounting  to  an  assignment  in  prcesenti, 

tk  Sec  82,  ch.  22,  Laws  of  1859  (sec.  1187,  R  S,\  providing  that  no  ac- 
tion by  the  grantee  in  a  tax  deed  to  recover  possession  of  the  land 
should  be  maintained  unless  brought  within  three  years  after  the 
recording  of  the  deed,  cannot  be  construed  as  prescribing  any  limit- 
ation in  respect  to  tax  certificates  or  the  issuance  of  deeds  thereon. 

6.  In  the  absence  of  any  statutory  bar  upon  the  issuance  of  a  deed  upon 

a  tax  certificate,  or  of  any  presumption  of  payment  or  redemption 
which  might  arise  after  the  lapse  of  twenty  years  or  after  long- 
continued  adverse  possession,  the  evidence  of  abandonment  or 
laches  must  be  clear  and  decisive  to  have  the  effect  of  depriving 
the  holder  of  the  certificate  of  his  right  to  a  deed  thereon. 

7.  Where  the  description  of  the  land  affected  by  a  tax  deed  was  not 

entered  upon  the  general  index  at  the  time  the  deed  was  spread 
upon  the  record,  the  subsequent  insertion,  in  the  place  for  such  de- 
scription, of  the  words  "See  record**  makes  the  record  complete 
and  operative  from  the  time  of  such  insertion,  if  the  index  cor- 
rectly refers  to  the  volume  and  page  where  the  deed  is  recorded  at 
length. 

8.  Under  sec.  1188,  R  S.,  a  tax  deed,  fair  on  its  face  and  properly  re- 

corded more  than  three  years  before  the  commencement  of  the 
action,  cannot  be  impeached  by  evidence  of  defects  or  irregularities 
in  the  tax  proceedings  prior  to  its  execution. 

APPEAL  from  the  Circuit  Court  for  Doicglas  County. 

The  respondent  filed  a  petition  in  the  circuit  court  for 

Douglas  county,  in  the  matter  of  the  proceedings  of  the 
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Northwestern  Coal  Railway  Company,  for  the  condemna- 
tion of  block  42  on  East  St.  Croix  street  in  the  city  of  Su- 
perior for  railway  purposes,  claiming  that  the  sum  of  $1,500, 
paid  into  court  by  the  company  as  compensation  for  taking 
said  premises,  should  be  paid  over  to  him  as  the  owner 
thereof;  and  he  made  the  appellant  and  one  Burhans  par- 
ties to  his  petition,  on  the  ground  that  they  severally 
claimed  said  premises  and  said  fund.  Burhans  made  no  con- 
test of  the  respondent's  claim,  but  the  appellant,  Wetherbyy 
answered,  setting  up  that  he  was  the  owner  of  the  patent 
title,  and  claiming  that  the  title  asserted  by  the  respondent 
under  and  through  a  tax  deed  to  Annette  Relf  was  void 
and  of  no  effect,  for  reasons  fully  set  forth  in  his  answer. 
It  was  admitted  that  the  appellant  was  the  owner  of  the 
patent  title,  and  that  the  respondent  was  the  owner  of 
whatever  title  to  the  premises  passed  by  the  tax  deed  to 
Annette  Relf;  and  it  appeared  that  up  to  the  time  of  the 
hearing  the  block  in  question  was  vacant  and  unoccupied. 
The  tax  deed  was  executed  January  3,  1876,  and  recorded 
on  the  7th  of  the  same  month ;  but  the  entry  of  the  deed 
in  the  index  of  the  record  thereof  was  imperfect,  in  that  the 
blocks  affected  by  the  instrument  were  not  described  under 
the  proper  head.  It  so  remained  until  some  time  not  earlier 
than  1882  nor  later  than  1886,  when  the  register  of  deeds 
added,  in  the  place  for  such  description,  after  the  words 
"  Blocks  in  Superior,"  the  words  "  See  record ; "  the  volume 
and  page  where  the  deed  was  in  fact  recorded  at  length 
then  appearing  on  said  index.  The  respondent  relied  on 
the  three  years  statute  of  limitations  having  made  his  title 
under  the  tax  deed  perfect.  It  was  admitted  that  there 
had  been  no  redemption  made  or  attempted  from  the  tax 
sale  mentioned  in  the  deed.  To  the  admission  in  evidence 
of  the  tax  deed,  it  was  objected,  among  other  things: 
(1)  That  it  was  not  fair  on  its  face;  (2)  that  it  was  issued 
more  than  sixteen  years  after  the  tax-sale  purchaser  had 
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forfeited  his  right  to  a  deed  by  lapse  of  time  and  by  the 
statute  of  limitations;  (3)  that  it  was  not  executed  and 
acknowledged  so  as  to  entitle  it  to  be  recorded ;  (4)  that  it 
was  not  recorded  until  after  the  right  to  record  it  expired; 
(5)  that  the  record  was  not  suflBciently  indexed.  These 
objections  were  overruled. 

The  appellant,  on  his  behalf,  offered  in  evidence  the 
record  of  the  board  of  supervisors  of  Douglas  county,  show- 
ing that  on  December  31,  1869,  the  board  opened  and  con- 
sidered the  bids  for  the  tax  certificates  belonging  to  the 
county,  when  the  bid  of  one  Moore  was  accepted,  offer- 
ing ^'  to  pay  for  all  certificates  remaining  unredeemed  the 
sum  of  twenty  cents  on  the  dollar,  for  the  face  of  said  cer- 
tificates," etc.,  "and,  as  a  guaranty  of  good  faith,  will 
deposit  $200  with  the  clerk  of  the  board,  the  balance  to  be 
paid  on  delivering  of  said  certificates  to  me,  after  being 
examined  and  itemized  by  said  clerk."  The  certificate  on 
which  the  deed  was  issued  was  offered  in  evidence,  with  the 
indorsements  thereon,  showing  that  the  sale  was  made  to 
Douglas  county,  and  the  certificate  was  dated  September 
13,  1859.  It  was  indorsed  as  follows:  "This  certificate 
assigned  to  I.  I.  Moore,  January  19,  1870,  at  twenty  cents 
on  the  dollar,"  etc.  "Kichard  Eelf,  Clerk  of  the  Board  of 
Supervisors ; "  and  another,  "  Deeded  to  Annette  Eelf,"  to 
whom  it  was  shown  that  Moore  had  assigned  the  certificate. 
Evidence  to  show  that  the  proper  notice  of  the  tax  sale  was 
not  given,  nor  of  the  expiration  of  time  for  redemption  of 
the  premises,  was  offered ;  but  all  proof  of  defects  in  pub- 
lishing and  posting  said  notices  was  excluded,  on  the  ground 
that  the  statute  of  limitations  had  barred  such  inquiries. 

The  court  found  that  the  title  of  the  respondent  was 
perfected  and  complete  under  the  statute  of  limitations, 
K.  S.  sec.  1188. 

For  the  appellant  there  were  briefs  by  Pickering  <b 
Harttey  and  True  (6  Neal^  and  oral  argument  by  TT.  71 
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Rartley.  They  contended,  inter  alia^  that  under  sees.  18, 
25,  eh.  22,  Laws  of  1859,  a  tax  deed  was  due  the  purchaser 
at  the  end  of  three  years  from  the  date  of  sale,  on  surrender 
of  the  certificate.  Failure  to  surrender  the  certificate  and 
demand  a  deed  after  a  reasonable  time  will  be  construed 
as  an  abandonment  of  the  purchase  and  a  forfeiture  of  the 
rights  acquired  thereby.  Ookendon  v.  BameSy  43  Iowa,  616 ; 
Kipp  V.  mUy  40  Minn.^  188.  That  the  county  was  pur- 
chaser and  held  the  certificate  for  more  than  ten  years  after 
the  sale  could  make  no  difference,  for  it  bad  the  same  op- 
portunity to  have  a  deed  if  desired  as  would  an  individual. 
Under  sec.  32,  ch.  22,  Laws  of  1859  (sec.  1187,  R  S.),  if  the 
purchaser  obtained  and  recorded  his  tax  deed  when  it  was 
due  to  him,  he  could  bring  no  action  thereon  unless  it  was 
brought  within  three  years  from  that  date,  or  six  years 
from  the  date  of  the  tax  sale.  He  could  not  by  his  own 
laches  extend  the  tjme  of  that  statute  of  limitations  in  his 
own  favor.  And  if  he  neglected  to  get  a  deed  and  have  it 
recorded  so  that  his  action  for  possession  was  maintainable 
before  the  period  of  that  limitation  expired,  he  was  barred 
from  taking  such  steps  at  any  future  time,  and  must  be 
held  by  his  own  laches  to  have  abandoned  his  purchase  and 
forfeited  every  statutory  right  acquired.  Hintrager  r. 
Hennessyy  46  Iowa,  600;  Bailey  v.  Howard^  65  id.  290; 
OriffitKs  Ec'tb  v.  Carter j  64  id.  193;  Hintrager  v.  Traut^  69 
id.  746;  La  Rue  v.  King^  74  id.  288;  Innes  v.  Brexel,  78  id. 
253;  Stewart  v.  M.  cfe  St  Z.  R.  Co,  36  Minn.  355.  If  not 
by  the  three  year  limit  of  the  law  of  1859,  then  certainly 
by  the  si?  year  limit  of  ch.  112,  Laws  of  1867  (now  in  sec. 
1182,  R.  S.),  the  making  and  recording  of  the  tax  deed  in 
question  was  barred  because  it  was  not  made  within  six 
years  from  the  contract  of  purchase  from  the  county,  and 
because,  not  having  been  properly  indexed,  it  was  not  re- 
corded within  six  years  from  the  date  of  assignment  of  tho 
certificate,  as  required.     Shove  v.  Lareen^  22  Wis.  14^; 
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Lombard  w.  Culhertson^  59  id.  433.  Oar  position  is  that  the 
deed  must  be  recorded  as  well  as  made  by  the  expiration 
of  the  six  years  here  mentioned.  Otherwise  the  act  affords 
no  protection  to  the  former  owners  or  any  other  person, 
and  would  have  no  beneficial  effect.  A  tax  deed  has  no 
valid  effect  until  recorded.  Action  does  not  lie  against  the 
holder  until  it  is  recorded ;  no  action  can  be  begun  by  him 
to  recover  the  property  until  it  is  recorded ;  and  the  right 
of  redemption  continues,  the  same  as  though  no  deed  was 
made,  until  it  is  recorded.  So,  for  all  effects  and  purposes 
the  recording  of  a  tax  deed  is  essential  to  its  validity ;  and 
the  recording  was  clearly  within  the  intent  of  said  legisla- 
tive action.  If  not  by  the  three  years  limit  of  the  law  of 
1859,  or  the  six  years  limit  of  the  law  of  1867,  then  cer- 
tainly by  the  fifteen  years  limit  of  ch.  87,  Laws  of  1877 
(now  in  sec.  1182,  R  S.),  the  recording  of  the  tax  deed  in 
question  was  barred.  This  position  is  also  based  upon  the 
proposition  that  the  deed  must  be  properly  recorded  as 
well  as  made  by  the  expiration  of  the  time  named.  The 
record  of  the  deed  in  question  was  not  properly  indexed 
within  the  fifteen  years  next  after  the  tax  sale,  nor  until 
after  the  said  act  of  1877  went  into  effect.  Goffe  v.  Bondy 
69  "Wis.  366.  After  the  deed  had  been  once  recorded,  the 
register  had  no  authority  to  alter  or  correct  the  same,  and 
certainly  not  to  insert  matter  of  correction  without  mem- 
oranda showing  by  whom  made.  Such  action  would  tend 
to  destroy  rather  than  help  the  attempted  record  of  an  in- 
strument. Elliott  V.  Piersoly  1  Pet.  341 ;  Foster  v.  Dugan^ 
8  Ohio,  87;  Farmer^  cfe  M.  Barik  v.  Bronson,  14  Mich.  361 ; 
Burton  v.  Martz^  38  id.  762 ;  Jennings  v.  DocTcham^  99  Mich. 
253. 
D.  E.  Roberts^  for  the  respondent. 

PmNBT,  J.     The  principal  objections  made  to  the  re- 
spondent's title  are  laches  in  taking  and  recording  the  tax 
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deed,  and  that,  by  abandonment  of  the  purchase,  all  rights 
under  the  certificate  of  sale  were  lost  before  the  deed  was 
issued ;  that  it  was  not  properly  recorded  so  as  to  give 
constructive  notice  of  its  existence  and  afford  a  basis  for 
the  statute  of  limitations  of  three  years ;  and  that  the  issue 
of  the  deed  had  been  barred  by  the  statute  before  its  date, 
and  that  the  completion  of  the  index  entry  of  the  registry 
of  the  deed  was  void  and  Inoperative,  and,  until  lawfully 
recorded,  the  deed  was  wholly  void  and  ineffectual. 

1.  The  tax  deed  is  in  the  form  prescribed  by  the  statute 
(sec.  50,  ch.  22,  Laws  of  1859;  R  S,  sec.  1178),  and  the  ob- 
jection that  it  shows  on  its  face  a  sale  of  the  thirty  or  more 
blocks  included  in  it  for  a  gross  sum  of  $80  is  not  main- 
tainable. The  recital  is  that  these  several  blocks  (describ- 
ing them,  and  set  opposite  each  the  amount)  "  were,  for  the 
nonpayment  of  taxes,  sold  by  the  treasurer  of  said  county, 
at  public  auction,  at,"  etc., "  o^,"  etc.,  "  to  the  said  Douglas 
county,  for  the  sum  of  $80  w  the  whohy  which  was  the 
amount  of  taxes  assessed  and  due  and  unpaid  on  said 
blocks,"  etc.;  and  is  in  strict  conformity  with  the  stat- 
utory form.  The  words  "  in  the  whole  "  mean  in  this  con- 
nection, not  that  the  blocks  were  sold  in  gross,  but  that 
the  amounts,  as  stated  in  the  certificate,  opposite  each 
block,  and  for  which  they  were  sold,  aggregated  $80.  It 
was  not  necessary  to  expressly  recite  that  the  blocks  were 
sold  separately,  and,  as  it  does  not  appear  that  they  were 
sold  in  gross,  the  deed  is  "  presumptive  evidence  of  the 
regularity  of  all  the  proceedings,  from  the  valuation  of  the 
land  by  the  assessor  up  to  and  including  the  execution  of 
the  deed,"  and  hence  was  evidence  that  the  several  blocks 
were  separately  sold,  as  prescribed  by  law.  Laws  of  1859, 
ch.  22,  sec.  25  (R.  S.  sec.  1176).  The  tax  deed,  when  de- 
livered, was  perfect  and  passed  or  might  pass  the  legal  title. 
The  section  referred  to  provides  that  the  deed  "  may  bo 
recorded  with  like  effect  as  other  conveyances  of  land." 


Digitized  by 


Google 


Wis-]  august  TEEM,  1894  331 

HotBon  va  Wetherby. 

We  have  not  been  referred  to  any  statute,  nor  are  we 
aware  of  any,  that  makes  recording  of  the  tax  deed  essen- 
tial to  a  complete  and  valid  conveyance,  though  important 
advantages  may  result  from  its  registration,  as  is  the  case 
in  respect  to  other  conveyances. 

2.  The  block  in  question  was  sold  at  the  tax  sale,  Sep- 
tember 13, 1859,  to  Douglas  county,  and  the  certificate  of 
such  sale  was  transferred  to  one  Moore,  January  19,  1870, 
and  subsequently  to  Annette  Eelf,  the  respondent's  remote 
grantor,  to  whom  the  tax  deed  in  question  was  issued 
January  3,  1876,  and  it  was  filed  for  record  and  recorded 
imperfectly,  as  it  appears,  January  7, 1876.  The  right  to 
have  a  tax  deed  issued  on  the  certificate  was  not  barred  by 
the  six  years  statute  of  limitations  (sec.  1,  ch.  112,  Laws  of 
1867,  as  amended  and  embodied  in  R.  S.  sec.  1182),  for  the 
reason  that  the  county  continued  to  own  and  hold  the  cer- 
tificate until  January  19,  1870;  and  the  deed  in  question 
was  issued  and  delivered  within  six  years  after  the  date  of 
the  assignment  of  the  certificate  to  Moore.  The  acceptance 
by  the  county  board,  December  31,  1869,  of  Moore's  bid 
for  the  tax  certificates  owned  by  the  county,  did  not  amount 
to  an  assignment  of  them  in  prcBsentij  but  amounted  to  an 
executory  agreement  to  thereafter  assign  them.  By  the 
agreement,  Moore  was  to  pay  the  county  twenty  cents  on 
the  dollar  on  the  face  of  the  certificates,  taxes,  and  redemp- 
tion printing,  and  to  deposit  $200  with  the  clerk  as  a  guar- 
anty of  good  faith,  and  the  certificates  were  to  be  examined 
and  itemized  by  the  clerk  of  the  board, —  that  is  to  say,  the 
amoant  to  be  paid  for  them  was  to  be  ascertained, —  and 
the  balance  of  the  purchase  price  was  to  be  paid,  and  the 
certificates  thereafter  assigned  and  delivered  to  Moore; 
and  it  appears  that  the  transfer  to  him  was  not  made  until 
January  19, 1870.  The  tax  deed  in  question  was  issued 
January  3, 1876,  within  six  years  after  such  assignment  of 
the  certificate;  so  that  neither  the  limitation  of  six  years 


Digitized  by 


Google 


332  SUPREME  COURT  OF  WISCONSIN.  [88 

Hotson  v&  Wetherby. 

nor  that  of  fifteen  years,  prescribed  by  the  statute  referred 
to,  is  applicable  to  the  case,  although  the  tax  deed  was  not 
lawfully  recorded  until  after  the  period  of  fifteen  years 
from  and  after  the  date  of  the  tax  sale.  It  is  plain  that 
sec.  32,  ch.  22,  Laws  of  1859  (R  S.  sec.  1187),  does  not  pre- 
scribe any  limitation  in  favor  of  or  against  tax  certificates 
of  sale.  Its  entire  operation  is  plainly  confined  to  tax  deeds> 
and  any  other  conclusion  would  not  be  within  the  legiti- 
mate limits  of  construction. 

3.  We  do  not  think  that  the  appellant's  contention  that 
the  right  to  a  tax  deed  on  the  certificate  in  question  had 
been  lost  by  laches  or  abandonment  is  tenable.  Without 
considering  the  question  whether  the  common-law  presump- 
tion of  payment  or  redemption  would  not  arise  in  such  a 
case  after  the  lapse  of  twenty  years,  or  whether  such  pre- 
sumption might  not  arise  after  long-continued  adverse  pos- 
session of  the  premises,  we  are  clear  that,  independent  of 
any  such  considerations,  the  evidence  of  abandonment  or 
laches  must  be  clear  and  decisive  to  have  the  effect  con- 
tended for  by  appellant's  counsel.  The  certificate  in  ques- 
tion was  a  part  of  the  property  of  Douglas  county,  and 
before  eight  years  after  its  date  had  expired  the  statute 
(ch.  112,  Laws  of  1867)  was  enacted,  inaugurating  a  new 
policy,  by  which  limitations  of  six  and  fifteen  years  upon 
the  issue  of  tax  deeds  on  certificates  of  sale  were  pre- 
scribed. This  act  plainly  contemplates  that  counties  or 
municipal  corporations  might  thereafter  sell  and  assign  any 
tax  certificates  they  then  owned,  and  that  the  right  to  have 
a  tax  deed  issued  on  them  should  not  be  barred  until  six 
years  after  such  assignment.  It  is  conceded  that  the  owner 
of  the  patent  title  has  never  redeemed,  or  offered  to  re- 
deem, the  premises,  and  he  cannot  point  to  any  limitation 
that  has  extinguished  his  duty  or  liability  to  redeem  or 
lose  his  land.  There  is  no  ground,  we  think,  to  impute 
laches  or  abandonment  on  the  part  of  the  county,  such  as 
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to  operate  to  bar  its  rights ;  and  it  is  clear  that  there  has 
been  no  laches  or  evidence  of  abandonment  on  the  part  of 
its  assignees.  In  Eaton  v.  Norih^  32  Wis.  303,  a  tax  deed 
void  on  its  face  had  been  issued  on  a  sale  made  twelve 
years  previously,  and  no  action  had  been  taken  by  the 
claimant  under  it  to  obtain  a  valid  deed  until  fifteen  years 
after  the  date  of  the  first  deed ;  but  it  was  held  that  his 
right  to  a  valid  deed  had  not  been  impaired  or  lost  by  lapse 
of  time,  and  that  there  was  no  statute  or  common-law  rule 
which  could  be  applied,  even  by  analogy,  to  cut  off  his 
rights.  The  policy  and  legislation  of  the  several  states  on 
questions  of  taxation  and  the  sale  and  conveyance  of  lands 
for  taxes  vary  materially,  and  are  necessarily  of  local  ap- 
plication ;  and  though  counsel  for  the  appellant  cited  sev- 
eral Iowa  decisions  which  seemed  to  sustain  his  contention 
on  this  point,  for  reasons  already  stated  we  must  regard 
the  question  in  this  state  as  one  not  open  for  discussion. 

4.  Although  the  register  of  deeds  did  not  properly  record 
the  tax  deed  of  January  7,  1876,  his  duty  to  do  so  was  of 
continuing  obligation ;  and  it  is  well  settled  that  an  omis- 
sion to  make  proper  entries  in  the  general  index  at  the 
time  the  deed  is  spread  upon  the  record  may  be  remedied 
after  such  recording  by  making  the  proper  entries,  and, 
when  so  made,  the  record  will  be  good  from  that  date,  and 
it  will  not  be  necessary  to  again  record  the  deed  at  length. 
Lomlardv.  Culbertson^  59  Wis.  442 ;  Oconto  Co.  v,  Jerrard^  46 
Wis.  317.  The  insertion  of  the  words  "  See  record  "  in  the 
index,  under  the  column  for  description  of  the  premises 
conveyed,  was  made  by  the  register  of  deeds  between  1882 
and  1886;  and  the  reference  to  the  volume  and  page  made 
the  record  complete  and  operative  from  the  time  of  such 
insertion.  St.  Croix  Z.  dk  Z.  Co.  v.  Bitchie^  73  Wis.  409 ; 
Eall  V.  Baker  J  74  Wis.  118;  Zander  v.  Bromley  y  79  Wis. 
372;  S.  &  B.  Ann.  Stats,  sec.  759a. 

5.  As  the  tax  deed  under  which  the  respondent  claims 
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title  is  fair  on  its  face  and  was  properly  recorded  more 
than  three  years  before  the  commencement  of  this  action, 
the  appellant's  claim  of  title  was  barred  by  the  three  years 
statute  of  limitations  on  the  tax  deed  (R  S.  sec.  1188) ;  and 
the  evidence  offered  by  appellant  to  impeach  the  tax  deed, 
showing  defects  and  irregularities  in  the  tax  proceedings 
prior  to  its  execution,  was  properly  excluded.  The  re- 
spondent's title  under  the  tax  deed,  according  to  repeated 
decisions  of  this  court,  was  absolute  and  conclusive,  and  he 
was  lawfully  entitled  to  the  money  paid  into  court  under 
the  condemnation  proceedings. 

By  ths  Court — The  order  of  the  circuit  court  is  af- 
firmed. 


Listman  Mill  Company,  Respondent,  vs.  William  Listman 
Milling  Company,  Appellant. 

September  11  —  October  £,  1894. 

Trade-marks:  Flour  brand:  Transfer  with  business:  Infringement:  In- 
junction, 

1.  The  word  "  Marvel/'  used  in  a  flour  brand  to  designate  the  output 

of  a  certain  miU,  is  a  valid  trade-mark. 

2,  The  trade-mark  "  Marvel,"  which  had  been  used  by  a  firm  to  desig- 

nate the  output  of  its  flour  mill,  was  registered  in  the  name  of  L. 
one  of  the  partners,  who  **  originated  ^  it  Its  use  was  continued 
by  the  firm  and  by  a  corporation  which  succeeded  the  firm  in  the 
operation  of  the  millf  and  also  by  the  plaintiff  corporation,  which 
purchased  the  site  and  erected  a  new  mill  after  the  burning  of  the 
old  one;  L.  owned  practically  all  the  stock  of  the  former  corpora- 
tion when  the  business  was  transferred  to  the  plaintiff,  and  was 
largely  interested  in  the  latter  and  was  its  general  manager  for 
four  years.  He  then  sold  his  interest  in  the  plaintiff,  and  became 
the  president  and  general  manager  of  the  defendant  corporation, 
which  thereafter  used  the  trade-mark  "  Marvel "  upon  the  product 
of  its  mill,  situated  in  another  city.  Held,  that  although  there  had 
been  no  express  transfer  of  the  trade-mark,  the  exclusive  right  to 
its  use  had  passed  to  the  plaintiff. 
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3.  The  use  of  the  distiDgnishiDg  feature  of  plaintiffs  trade-mark  in 
combination  with  others,  constituting  a  trade-mark  or  brand  so 
similar  in  appearance  as  probably  to  deceive  customers  or  patrons 
of  plaintiff's  trade  or  business,  will  be  restrained  bj  injunction,  al- 
tliough  it  is  not  shown  that  any  one  has  in  fact  been  deceived  or 
that  there  has  been  intentional  fraud. 


APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  is  an  appeal  from  an  order  denying  a  motion  to  dis- 
solve a  temporary  injunction.  The  question  involved  is 
the  title  or  right  of  the  defendant  to  use  a  trade-mark  or 
label  as  a  distinctive  mark  of  the  flour  manufactured  by  it. 

The  facts  are  substantially  undisputed.  In  December, 
1880,  William  Listman,  as  a  general  partner,  and  three 
other  residents  of  La  Crosse,  as  special  partners,  organized 
a  limited  partnership  for  the  manufacture  of  flour  in  the 
city  of  La  Crosse.  The  partnership  then  acquired  a  mill 
site  and  mill,  the  title  to  the  real  estate  remaining  in  Will- 
iam Listman,  who  had  owned  it  before.  The  partnership 
at  once  commenced  the  manufacture  of  flour  to  which  the 
trade-mark  "Marvel"  was  uniformly  applied.  The  lim- 
ited partnership,  originally  organized  for  three  years,  re- 
newed several  times,  continued  to  about  the  month  of 
December,  1887,  when  a  corporation,  the  William  Listman 
Mill  Company,  was  formed.  During  all  this  time  the  same 
brand  was  put  on  the  product  of  the  mill.  It  seems  that 
prior  to  the  organization  of  this  limited  partnership  the 
same  mill  was  operated  by  a  Arm  named  White,  Listman 
&  Co.,  and  that  either  this  firm  or  William  Listman  per- 
sonally applied  the  "Marvel"  brand  to  its  product  as  early 
as  September,  1880.  In  December,  1887,  the  William  List- 
man  Mill  Company  was  organized,  Mr.  Listman  and  his 
late  special  partners  becoming  interested  in  the  corpora- 
tion. To  this  corporation  the  legal  title  to  the  real  estate 
was  conveyed.  It  took  possession  of,  and  thenceforth  op- 
crated,  the  mill,  placing  the  brand  "  Marvel "  upon  all  its 
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product.  The  mill  continued  to  be  so  operated  by  this 
corporation  until  May,  1889,  when  it  was  destroyed  by  fire. 
It  seems  that  after  this  fire  Mr.  Listraan  purchased  of  the 
other  two  stockholders  their  stock  in  the  corporation,  but 
the  corporation  was  not  dissolved,  each  of  the  retiring 
stockholders  retaining  a  nominal  holding  at  Mr.  Listman's 
request. 

The  plaintiff  company  was  organized  July  2, 1889,  and 
Mr.  William  Listman  became  a  large  stockholder  in  the 
same.  The  other  stockholders  were  new  men.  To  this 
corporation  the  mill  site  was  conveyed,  through  Mr.  Will- 
iam Listman.  The  corporation  erected  a  new  mill  on  the 
premises,  which  was  ready  for  work  by  October,  1889. 
For  four  years,  until  the  1st  day  of  October,  1893,  William 
Listman  was  secretary  and  treasurer  and  general  manager 
of  the  plaintiff  corporation  so  manufacturing  flour  at  said 
mill.  During  all  that  time  all,  or  substantially  all,  the 
flour  manufactured  at  this  mill  was  marked  and  branded 
with  the  trade-mark  "  Marvel."  The  answer  attempts  to 
deny  that  all  the  flour  manufactured  at  the  mill  was  so 
branded,  but  it  carefully  refrains  from  stating  from  how 
much  or  from  what  proportion  of  the  product  it  was 
omitted.  It  also  appears  that  this  trade-mark  was  carried 
on  the  letter  heads  and  advertisements  of  the  plaintifif  cor- 
poration. When  the  new  mill  was  about  to  start  up  the 
plaintiff  issued  a  circular  to  the  trade.  It  is  dated  ^^  La 
Crosse,  Wis.,  October  1st,  1889.*'  It  states  that  on  May  1st 
the  old  mill  had  been  completely  destroyed  by  fire,  then 
speaks  in  terms  of  commendation  of  the  new  mill  with  im- 
proved appliances  which  had  been  erected  in  its  place,  and 
adds :  "  We  shall  start  on  or  about  October  5th,  and  guar- 
anty our  new  Model  Mill  to  be  capable  of  and  will  turn  out 
the  very  best  patent  flour,  manufactured  from  Minnesota 
and  Dakota  hard  spring  wheat,  in  the  country,  thereby 
sustaining  the  high  standard  of  our  ^Marvel."'    It  closes 
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with  an  appeal  for  patronage,  and  is  signed  "  Listman  Mill 
Co^  Upon  its  face  is  an  impress  of  the  "  Marvel "  trade- 
mark. 

It  is  conceded  that  William  Listman  "  originated "  the 
trade-mark,  and  that  in  1884:  he  registered  the  same  in  the 
patent  office  of  the  United  States  in  his  own  name^  with- 
out disclosing  any  other  party  as  interested ;  also,  that  no 
formal  transfer  of  this  trade-mark  has  ever  been  made  by 
William  Listman.  The  record  contains  no  competent  evi- 
dence  of  any  express  agreement  ever  made  concerning  this 
trade-mark.  In  his  application  for  registration,  Mr.  List- 
man  described  the  place  and  position  of  the  different  words 
on  the  disk,  including  his  name,  "  William  Listman,"  and 
adds,  "  But  any  and  all  such  words  may,  except  the  word 
'Marvel,'  be  omitted  or  changed  at  pleasure  without  ma- 
terially altering  the  character  of  my  trade-mark,  the  essen- 
tial feature  of  which  is  the  word  '  Marvel,'  in  large,  ornate 
capitals,  as  aforesaid." 

In  August,  1893,  the  defendant  corporation  was  formed 
and  commenced  the  erection  of  a  mill  at  Superior,  which 
was  ready  for  operation  the  latter  part  of  September,  1893. 
About  the  1st  of  October,  1893,  Mr.  William  Listman  sev- 
ered his  connection  with  the  plaintiff  company,  and  became 
president  and  manager  of  the  defendant  company.  After 
that  the  defendant  placed  the  brand  and  used  the  trade- 
mark "Marvel"  upon,  and  to  advertise,  the  product  of  its 
mill. 

For  the  appellant  there  were  briefs  by  Catlin  di  Butler 
and  A,  C.  Paul^  and  oral  argument  by  Mr,  Paul,  They 
contended,  inter  alia,  that  the  mere  use  of  the  brand  by 
the  partnership  on  flour  made  and  sold  by  it,  such  use  being 
with  the  consent  and  under  the  direction  of  Listman,  did 
not  operate  as  a  transfer  of  the  brand  to  said  firm.  £^idd 
V?.  Johnson,  100  U.  S.  617;  George  T.  Stagg  cfe  Co,  v.  Taylor, 
27  S.  W.  Eep.  247;  Browne,  Trade-Marks,  §  364;  Iluwer  v. 
Vol.  88  — 22 
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Dannenhqfer,  82  K  T.  499;  Hazard  v.  Camjodl,  93  id.  269; 
McCardel  v.  Peck,  28  How.  Pr.  122-124;  Jlowe  v.  Searing, 

6  Bosw.  354;  Stetson  v.  Winsor,  9  Phila.  513.  After  the  in- 
corporation of  the  William  Listman  Mill  Co.,  Listnian  con- 
tinued an  officer  thereof  and  managed  its  business,  and 
used  this  flour  brand  just  as  he  had  used  it  in  the  business 
of  the  special  copartnership,  for  the  purpose  of  showing 
to  the  trade  that  he  was  the  miller  of  the  flour  upon  which 
this  brand  was  used.  The  use  by  the  corporation  of  the 
flour  brand  without  any  agreement  or  transfer  to  it  would 
no  more  give  the  corporation  title  to  the  flour  brand  than 
the  use  by  the  special  copartnership  of  tlie  same  flour 
brand  would  give  said  copartnership  title  to  it.  After  the 
incorporation  of  the  plaintiff  compan}^  Listman  began  the 
use  of  this  brand  in  the  company's  business,  and  continue<l 
to  use  it  until  he  withdrew  from  the  company  four  years 
later.  Under  the  above  authorities,  the  most  that  plaintiff 
had  in  this  brand  was  a  license  to  use  it.  See,  also,  Amo^ 
kearj  Mfg,  Co.  v.  Spear,  2  Sandf.  599,  615.  If  the  plaintiff 
did  acquire  the  good  will  of  the  former  partnership,  or  of 
the  special  copartnership,  and  thereby  the  right  to  use  tlie 
flour  brand,  it  cannot  claim,  in  the  absence  of  an  express 
agreement,  the  exclusive  right  to  use  such  brand.   Fish  BroK 

Wagon  Co.  v.  La  JieUe  Wagon  Works,  82  Wis.  540.  The  word 
"  Marvel "  was  used  to  denote  the  grade,  kind,  or  quality 
of  the  article,  not  its  origin,  manufacture,  or  ownership, 
and  hence  was  not  capable  of  being  exclusively  appropriated 
as  a  trade-mark.  Columbia  21111  Co.  v.  AleoT^i,  150  U.  S. 
400;  Larabee  cfi  Co.  v.  Lewis,  07  Ga.  501;  Colgon  v.  Dan- 
heiser,  35  Fed.  Eep.  150;  Taylor  v.  Gillies,  59  N.  Y.  331; 
Gray  v.  Koch,  2  Mich.  N.  P.  119;  Brown  Chemical  Co.  v. 
Stearns,  37  Fed.  Hep.  300;  Brown  Chemical  Co.  v.  Meyer, 
139  U.  S.  540;  Rxirnford  Ch£mical  Works  v.  Muth,  35  Fed. 
Ilep.  524 ;  Choynski-  v.  Cohen,  39  Cal.  501 ;  Ayer  v.  Eushton, 

7  Daly,  9 ;  Carbolic  Soap  Co.  v.  Thompson,  25  Fed.  Rep. 
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625;  Town  v.  Stetson,  5  Abb.  Pr.  (N.  S.),  218;  CasweU  v. 
Davis,  58  N.  Y.  223;  liegeman  v.  liegeman^  8  Daly,  1; 
Alden  %\  Gross,  25  Mo.  App.  123;  Vayi  Beil  v.  Prescott,  82 
X.  Y.  630;  Ball  v.  Siegel,  116  111.  187.  ^ 

For  the  respondent  there  were  briefs  by  George  IT,  Gor- 
flon^  attorney,  and  Winkler,  Flanders,  Smith,  Bottnra  c6 
Vilas,  of  counsel,  and  oral  argument  by  Mr,  Girrdon  and 
F,  C,  Winkler.  They  argued,  i7iter  alia,  that  use  is  the 
source  of  title  in  trade-marks.  William  Rogers  JUfg.  Co.  v. 
Rogers  c6  Spvrr  Mfg,  Co,  11  Fed.  liep.  495;  Shaic  Stoeking 
Co.  n-  Maek,  12  id.  707,  714;  Atlantic  Milling  Co,  v.  Robin- 
Hon,  20  id.  217;  Trade-Mark  Cases,  100  U.  S.  82,  92,  94, 
(lenerally  speaking,  on  purchasing  an  establishment  with- 
out special  mention  of  trade-marks,  brands,  and  labels  which 
have  been  used  in  connection  with  it,  the  purchaser  be- 
comes entitled  to  their  use.  Pepper  v,  Lahret,  8  Fed.  llep.. 
29;  Atlantic  Milling  Co.  "V,  Robinson, ''10  Fed.  liep.  217; 
Morgan  v.  Rogers,  19  id.  596 ;  Kidd  v.  Johnson,  100  U.  S.  617 ; 
FishBrof*.  Wagon  Co.  V.  La  Belle  Wagon  F^>*A-«,  82  Wis.  546, 
562;  Merry  v.  lloopes,  111  N.  Y.  415.  Upon  the  formation 
of  a  partnership  with  a  person  entitled  to  a  trade-mark,  the 
trade-mark,  in  the  absence  of  expr(}ss  provisions  in  relation 
1  o  it,  becomes  an  asset  of  the  partnership.  Browne,  Trade- 
^farks  (l.st  ed.),  §  362;  Sohier  v.  Johnmn,  111  Mass.  238; 
Pllkinsv.  Blackman,  13  Blatchf.  440:  Bnry  v.  Bedford,  4 
l)e  G.,  J.  &  S.  352;  Menendezv.Holt,  128  IT.  S.  514.  The 
v.ord  '* Marvel,"  being  neither  the  description  of  an  ingre- 
tlicnt  nor  an  adjective  of  quality,  constitutes  a  good  trade- 
mark. Braham  v.  Bnstard,  Cox,  Manual  of  Trade-Mark 
( Jases,  No.  226 ;  Dixon  v.  Jackson,  id.  No.  271 ;  Faber  v. 
Ifoveg,  id.  No.  481;  Roide^j  v.  Houghton,  id.  No.  301;  Al- 
legham/  Fert.  Co.  v.  Woodmde,  id.  No.  364;  Fo7*d  v.  Foster, 
\..  \L  7  Ch.  App.  611;  Watei^nan  v.  Shijman,  130  N.  Y. 
301 ;  Rorjal  Baking  Powder  Co.  v.  Royal  Chemical  Co.  Cox, 
Manual  of  Trade-Mark  Cases,  No.  656. 
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Newman,  J.  Only  such  names,  words,  and  devices  as 
may  be  held  to  be  adapted  to  point  out  the  true  source 
a,nd  origin  of  the  goods  upon  which  such  marks  are  used 
can  constitute  valid  trade-marks.  Such  words  as  are  merely 
descriptive  of  the  kind,  nature,  characlfer,  or  quality  of  the 
goods  cannot  be  exclusively  appropriated  and  protected  as 
•a  trade-mark.  But  a  valid  trade-mark  may  consist  of  some 
novel  device,  arbitrary  character,  or  fancy  word,  applied 
without  special  meaning,  which  by  use  and  reputation 
<5omes  to  serve  the  same  purpose.  Such  words  and  devices 
are  held  to  indicate  sufficiently  the  true  source  and  origin 
•of  the  goods,  without  particular  addition  of  the  name  of 
the  manufacturer  or  dealer.  Danlar  v.  Glenn^  42  Wis.  118; 
Marshall  v.  Pinkham^  52  Wis.  572 ;  Gender  v.  Grieb,  80  Wis. 
51,  and  cases  cited;  I^'ish  Bros.  Wagon  Co.  v.  La  Belle 
Wagon  Works,  82  Wis.  546.  The  word  "  Marvel,"  used  in 
the  plaintiflTs  flour  brand,  is  such  an  arbitrary  or  fancy 
word.  It  is  not,  in  any  true  sense,  descriptive  of  any  char- 
acteristic or  quality  of  the  goods  which  it  is  used  to  desig- 
nate, but  rather  indicates  their  origin  or  ownership.  It  is 
very  much  like  the  word  "  Bethesda,"  used  to  designate 
the  water  of  a  certain  spring  in  Waukesha  county,  which 
was  held  to  be  a  valid  trade-mark  in  Dunbar  v.  Glenny  42 
Wis.  118.  It  is  used  by  the  plaintiff  in  a  similar  way  to 
designate  the  output  of  its  mill.  As  was  said  in  that  case, 
the  word  seems  to  have  been  adopted  to  indicate  origin  or 
ownership,  and  to  have  a  name  by  which  the  product  of 
the  mill  could  be  distinguished  when  bought  and  sold  in 
the  market.  As  was  said  in  FUley  v.  Fassett,  44  Mo.  168, 
this  word  was  the  prominent,  essential,  and  vital  feature 
of  the  trade-mark.  The  goods  were  known  by  this  word 
itself.  It  constitutes  a  valid  trade-mark,  such  as  equity 
will  protect. 

Title  to  a  trade-mark  is  acquired  and  retained  by  appro- 
priation and  use.     While  William  Listman  owned  and  con- 
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ducted  the  business,  this  word  was  a  part  of  his  trade-mark, — 
the  distinguishing  and  essential  feature;  while  the  busi- 
ness was  conducted  by  a  copartnership,  it  was  the  trade- 
mark of  the  copartnership ;  and,  when  the  same  business 
was  done  by  a  corporation,  it  was  the  trade-mark  of  the  cor- 
poration. Through  all  these  changes  of  ownership  of  the 
plant  and  business  it  continuously  designated  the  output 
and  product  of  the  same  mill.  It  did  not  cease  to  be  the 
trade-mark,  to  designate  its  output  of  flour,  when  or  be- 
cause Listman  sold  his  stock  in  the  corporation  and  ceased 
to  have  an  interest  in  the  business.  It  had  been  appropri- 
ated and  used  to  designate  and  give  a  name  to  the  product 
of  the  same  mill  and  business,  by  which  it  was  known  im 
the  market  through  all  these  successive  proprietaries,  an* 
during  all  this  time  it  had  not  been  used  to  designate  any 
article  of  which  Listman  himself  was  sole  proprietor. 

Listman  seems  to  have  owned  virtually  the  entire  plant 
and  business  at  the  time  when  he  conveyed  to  the  corpora- 
tion. He  says  that  it  was  not  understood  that  the  title  to- 
the  trade-mark  passed  by  that  conveyance.  This  seems  to 
mean  that  nothing  was  said  about  it.  There  was  no  agree- 
ment that  it  should  pass.  Under  such  circumstances  it  is 
a  question  of  law  whether  it  did  pass.  Listman  was  one 
of  the  promoters  of  the  corporation.  He  conveyed  to  it 
the  mill  site,  with  the  business  and  good  will, —  at  least,  all 
the  title  he  had  in  it.  Ordinarily  the  good  will  of  a  busi- 
ness passes  by  a  conveyance  of  the  place  where  the  business 
has  been  carried  on,  without  special  mention.  The  pur- 
chaser who  acquires  such  good  will  takes  with  it  the  ex- 
clusive right  to  the  use  of  such  trade-marks  as  have  been 
up  to  that  time  in  use  in  the  business,  without  mention  of 
them  in  the  contract  of  sale.  17  Am.  &  Eng.  Ency.  of 
Law,  1187, and  cases  cited  in  the  notes;  Fish  Bros.  Wagon 
Co.  V.  La  Belle  Wagon  Worls^  82  Wis.  546,  and  cases  cited 
on  page  562;  Shipwright  v.  Clements,  19  Wkly.  Kep.  599; 
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Brass  c6  L  W.  Co.  v.  Payne,  50  Ohio  St.  115.  Many  of 
tho  cases  are  whore  one  partner  sells  out  to  the  other  part- 
ners. It  cannot  be  less  clear  when  a  mere  stockholder  in 
a  corporation  transfers  his  stock,  for  a  mere  stockholder 
has  no  title  in  the  corporate  property.  So  it  seems  right 
to  hold  that,  whatever  property  Listman  may  have  had  in 
this  trade-mark  at  some  earlier  date,  none  remained  to  him 
after  he  ceased  to  be  a  stockholder  in  the  plaintiff  corpora- . 
tion. 

.  The  defendant  has  used  this  word  "  Marvel "  as  a  part 
of  its  flour  brand  or  trade-mark  against  the  plaintiflTs  pro- 
test and  objection.  It  has  used  it  in  combination  with 
other  words,  so  as  to  constitute  a  brand  or  trade-mark  so 
similar  in  appearance  to  the  plaintiflTs  that  the  difference 
might  easily  pass  without  observation  to  casual  observers. 
The  plaintiff  complains  only  of  its  use  of  the  distinguishing 
word  "  Marvel."  In  order  to  support  the  action  the  imita- 
tion of  the  trade-mark  need  not  be  exact  or  perfect.  It 
may  be  limited  and  partial.  Nor  is  it  requisite  that  the 
whole  should  be  pirated.  Nor  is  it  necessary  to  show  that 
any  one  has  in  fact  been  deceived.  Nor  is  it  necessary  to 
prove  intentional  fraud.  If  the  court  sees  that  the  plaint- 
iff's trade-marks  are  simulated  in  such  a  manner  as  prob- 
ably to  deceive  customers  or  patrons  of  its  trade  or  busi- 
ness, the  piracy  should  be  checked  at  once  by  injunction. 
Filley  V.  Fassett^  44  Mo.  178,  and  cases  cited.  It  is  a  proper 
case  for  the  issuance  of  an  injunction. 

By  the  Court.—  The  order  of  the  circuit  court  is  af- 
firmed. 


Digitized  by 


Google 


Wx8.]  AUGUST  TEEM,  1894.  343 

Dougherty  vs.  West  Superior  Iron  &  Steel  Ca 


Dougherty,  Respondent,  vs.  Wkst  Superior  Iron  &  Steel 
Company,  Appellant. 

September  11 -- October  2,  1S94, 

Ilaster  and  servant:  Personal  injury:  Contributory  negligence:  Court 
and  jury:  Assumption  of  iHsk:  Command  of  foreman, 

1.  In  an  action  for  personal  injuries,  where  contributory  negligence 

was  alleged  in  the  answer  and  the  question  was  largely  one  of  in- 
ference from  the  facts  in  eyidence,  tlie  failure  to  submit  that 
question  to  the  jury  was  a  material  error. 

2.  Plaintifif,  an  employee  of  defendant,  was  injui^d  while  making  cores 

to  be  used  in  casting  iron  pipe,  by  having  his  hand  caught  in  hay 
which  he  was  putting  upon  a  revolving  spindle  driven  by  steam. 
Upon  the  evidence — sliowing,  among  other  things,  that  ho  was 
twenty-eight  years  old,  and  w'as  familiar  with  the  way  in  which 
the  work  was  done,  and  had  worked  for  the  defendant  about  fifteen 
months  in  making  cores  upon  a  machine  run  by  hand ;  that  tiie 
velocity  of  the  spindle  driven  by  steam  was  not  materially  greater 
than  that  of  those  turned  by  hand ;  and  that  the  danger  of  having 
his  hand  caught  was  obvious  —  it  is  Jield  that  such  injury  was 
one  of  the  ordinary  risks  of  the  employment  assumed  by  the  plaint- 
ifif, and  hence  that  ho  cannot  recover  for  the  injury. 
'8L  The  fact  that  plaintifif  had  objected  to  working  on  the  spindle  driven 
by  steam,  and  had  done  so  only  because  told  by  defendant's  fore- 
man to  **go  there  or  get  out,"  does  not  obviate  the  objection  to  a 
recovery,  founded  on  plain tififs  assumption  of  the  risk. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 
'  This  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages sustained  by  him  while  in  the  defendant's  employ,  in 
uind  about  its  steel  works,  in  making  cores  to  be  used  in 
•casting  iron  water  pipes.  The  claim  in  the  complaint,  in 
substance,  is  that  he  was  employed  to  work  in  making 
special  cores  by  hand  power,  and  that  Burns,  the  manager 
and  foreman  of  said  works,  and  having  power  and  author- 
ity over  the  defendant's  employees  to  hire  and  discharge 
them  at  pleasure,  negligentl}'^  and  carelessly  commanded 
him  to  work  at  a  machine  for  making  cores,  run  by  steam 
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power,  which  was  dangerous  and  unsafe  in  that  the  party- 
working  on  it  was  liable  to  have  his  hands  caught  by  hay 
which  he  was  obliged  to  feed  and  hold  so  that  it  might  be 
wound  around  a  spindle  revolving  with  great  velocity,  and 
thereby  be  broken ;  that  Burns  knew  the  dangerous  char- 
acter of  the  machine,  and  carelessly  and  negligently  failed 
and  neglected  to  inform  the  plaintiflf  thereof,  though  Burns 
knew  the  danger  and  appreciated  the  risk  to  which  he  ex- 
posed the  plaintiflf;  that  it  was  a  more  dangerous  machine 
than  the  one  on  which  he  had  been  employed,  and  from 
which  he  was  taken ;  that  the  plaintiflf  was  ignorant  of  the 
dangerous  character  of  the  machine,  and  inexperienced  at 
that  class  of  work,  and  did  not  know  or  appreciate  the 
danger  or  risk  incident  thereto ;  that  he  went  to  work  as 
directed,  and  after  working  about  two  hours,  and  while  in 
the  exercise  of  due  care,  and  without  any  fault  or  negli- 
gence on  his  part,  his  right  hand  was  caught  in  the  machine 
and  wound  around  the  spindle,  and  both  bones  in  his  fore- 
arm were  broken,  etc.,  to  his  damage.  The  defendant  de- 
nied most  of  the  allegations  of  the  complaint,  and  alleged 
that  the  plaintiflf  was  injured  by  reason  of  his  careless  and 
negligent  conduct,  and  without  fault,  carelessness,  or  neg- 
ligence on  the  part  of  the  defendant. 

It  appeared  at  the  trial  that  the  plaintiflf,  after  working 
about  the  defendant's  works  four  or  live  months,  was  put 
to  work  making  special  cores  about  October,  1890.  He 
had  to  "  hay  "  the  iron  spindles,  which  were  about  four  feet 
long,  and  the  cores  were  of  four,  six,  eight,  and  ten  inches 
in  diameter.  The  spindles  were  placed  on  iron  trestles  set 
at  each  end,  and  were  turned  by  hand  by  means  of  a  crank 
on  one  end,  and  he  put  the  hay  on  while  they  were  in  mo- 
tion. For  anything  over  six  inches  the  hay  was  put  on  in 
ropes.  The  one  "haying"  the  spindle  took  the  hay  be- 
tween his  legs,  and  put  it  on,  going  right  along  with  it  the 
length  of  it,  while  the  man  was  turning  the  spindle.    Burns, 
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defendant's  foreman,  told  him  he  wanted  him  to  go  and 
work  with  Adams  on  the  end  of  the  six-inch  gang,  where 
the  spindles  were  made  to  revolve  by  steam  power,  in  the 
building  called  the  "  core  sheds,"  and  they  "  roped  "  thirty 
eight-inch  spindles  that  morning,  and  commenced  to  "  hay  " 
six-inch  spindles.  He  testified :  "I  started  to  work  on  the 
end  of  the  spindle,  and  Adams  in  the  middle  of  it,  and  I 
got  the  hay  around  it  when  the  spindle  was  going  around. 
I  put  the  hay  on,  and  put  my  hand  out  to  get  it  bound 
after  it  had  gone  around,  and  it  caught  my  hand  and  drew 
it  right  in  and  broke  my  hand  in  two  places.  Burns  did 
not  give  me  any  instruction  in  reference  to  it, —  how  to 
work  it.  I  didn't  know  while  working  at  that  ma(5hine 
that  it  was  dangerous;-  didn't  know  that  my  hand  was 
liable  to  be  caught  and  drawn  in  by  the  hay  while  the 
spindle  was  revolving;  wasn't  aware  nor  did  I  appreciate 
any  danger  while  working  at  that  machine,  nor  at  any 
other  time.  I  objected  to  going  to  work  on  the  machine 
when  he  ordered  me  to  do  so;  told  the  foreman  I  didn't 
understand  the  work  and  I  thought  it  was  too  heavy  for 
me.  We  had  to  carry  the  six-inch  spindles  and  handle  the 
mud,  and  I  thought  it  was  too  heavy  for  me,  and  I  told 
him  I  thought  I  couldn't  do  the  work.    He  said  to  me, 

*  Either  go  there  or  get  out.'  The  spindle  doesn't  come  in 
contact  with  any  other  object.  You  keep  your  hand  on 
top  to  keep  the  hay  on  until  it  catches,  and  go  right  along 
and  put  on  a  little  at  a  time  until  you  get  it  covered. 
After  the  hay  catches  there  is  a  certain  impetus.  As  the 
spindle  turns  around  you  get  the  hay  on  it.     There  is  a 

*  strike,'  which  is  a  board  where  you  put  the  mud  on.  It 
is  the  same  kind  of  a  '  strike '  used  in  making  special  cores. 
I  know  of  the  machine  used  in  making  special  cores.  It  is 
not  the  same  kind  of  machinery  that  I  was  working  on  the 
day  I  was  injured,  but  it  is  the  same  in  shape."  It  was 
shown  that  the  board  called  a  "strike"  was  supported  by 
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the  trestles  on  which  the  spindle  rested,  and  was  on  the 
opposite  side  from  where  the  man  stood  while  "haying" 
the  spindles  for  six-inch  cores,  and  was  used  to  pat  mud 
on  the  cores  after  they  had  been  properly  "  hayed." 

The  plaintiflF,  when  injured,  was  twenty -eight  years  of  age, 
and  had  worked  at  a  foundry  in  New  Jersey  seventeen 
months,  where  he  testified  that  they  made  a  vast  amount  of 
pipe  in  the  same  way  as  in  the  defendant's  plant;  and  he 
worked  at  making  and  "  haying  "  special  cores  about  fifteen 
months  before  he  was  hurt,  March  18,  1892,  on  a  machine 
turned  by  hand ;  and  that  they  made  cores  on  the  spindles 
run  by  steam  about  the  same  way  they  made  special  cores. 
The  spindles  revolve  in  the  same  general  way  as  when  run  by 
hand,  only  faster,  that  was  all.  In  making  cores  by  hand 
he  had  to  stop  until  he  would  get  the  hay  wound  around 
the  spindle  and  fastened,  and  then  w^ould  tell  the  man  that 
turned  it  to  go  ahead.  "When  I  got  hurt  I  put  the  hay 
around  the  spindle,  and  it  had  caught  and  was  revolving 
quite  rapidly,  and  I  was  distributing  the  hay.  My  hand 
got  caught  in  the  hay,  and  it  drew  my  hand  over  and  down 
to  the  *  strike.'  The  left  hand  was  on  top  of  the  spindle, 
and  the  right  under  it.  My  hand  was  drawn  in  from  under- 
neath. My  arm  was  broken  before  it  came  to  the  *  strike.' 
I  knew  that  the  spindle  was  revolving  at  the  time."  He 
further  testified  that  in  "roping"  cores  that  morning  he 
put  the  rope  on  the  spindle  while  in  motion,  and  the  rope 
was  put  on  in  the  same  general  way  the  hay  was;  that  he 
did  not  then  know  whether  it  was  safer  to  fasten  the  hay 
before  the  spindle  started  or  not,  and  he  had  not  worked 
in  the  building  before  that  morning  where  the  spindles 
were  run  by  steam. 

Evidence  was  given  on  the  part  of  the  plaintiff  showing 
that  no  instructions  were  given  him  as  to  how  to  do  the 
work;  that  when  the  spindle  is  turned  by  hand  the  oper- 
ator can  call  to  the  one  who  turns,  and  stop  it,  if  he  gets 
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his  lingers  caught;  that  when  turned  bystea.m  it  is  stopped 
by  treadles  on  the  side  where  the  "  strike  "  is,  but  in  "  hay- 
ing "  six-inch  cores  he  stands  where  there  are  no  treadles 
within  reach  with  which  to  stop  it;  that  there  was  nothing 
wrong  about  the  machine;  that  when  run  by  steam  the 
spindles  ran  sometimes  faster  and  sometimes  slower  than 
when  run  by  hand;  that  in  using  steam  power  there  is  a 
slow  movement  and  a  fast  movement,  the  slow  movement 
being  uniform,  and  the  fast  nearly  so;  and  that  there  are 
times  when  the  movement  by  hand  is  faster  than  the  fast 
movement  by  steam,  but  it  would  not  hold  out  so  long. 

After  the  plaintiff  rested  the  defendant  moved  for  a  non- 
suit, which  was  denied.  At  the  close  of  the  evidence  the 
defendant  asked  the  court  to  direct  a  verdict  in  its  favor, 
but  this  was  refused.  In  answer  to  questions  submitted 
the  jury  found  that  the  plaintiff  did  not  have  sufficient  ex- 
perience in  the  kind  of  employment  he  was  engaged  in 
when  injured  to  enable  him,  by  the  exercise  of  ordinary 
care  and  diligence,  to  know  and  appreciate  the  dangers  in- 
cident thereto ;  that  the  accident  was  the  result  of  the  usual 
and  ordinary  risks  thereof;  that  he  did  not  comprehend 
them,  and  did  hot  have  reasonable  means  of  knowledge 
thereof;  that  there  was  a  want  of  ordinary  care  on  defend- 
ant's part  in  setting  him  at  work  without  informing  him  of 
the  risk  incident  to  such  work;  that  this  was  the  proximate 
cause  of  the  accident ;  and  that  there  was  no  want  of  or- 
dinary care  on  the  defendants  part  that  contributed  to 
prodtice  the  injury  he  received.  No  instructions  were 
given  to  the  jury  on  the  subject  of  contributory  negligence 
on  the  part  of  the  plaintiff,  but  there  was  an  instruction 
given,  probably  intended  for  that  purpose,  but  it  was  ren- 
dered of  no  effect  by  the  use  of  the  word  "  defendant "  for 
that  of  "  plaintiff,"  as  in  the  last  part  of  the  special  ver- 
dict. After  the  jury  had  been  discharged  the  court  re- 
quested defendant's  attorneys  to  consent  to  the  reassembling 
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of  the  jury  and  the  submission  of  the  question  of  contrib- 
utory negligence,  but  consent  was  refused.  The  motion 
for  a  new  trial  was  denied,  and  the  plaintiff  had  judgment 
for  the  damages  awarded,  $10,000,  from  which  the  defend- 
ant appealed. 

For  the  appellant  there  was  a  brief  by  Ross^  Dioyer  & 
Ilanitch^  and  oral  argument  by  W.  D,  Dwyer. 

John  Brennan^  for  the  respondent. 

PiNNEY,  J.  1.  The  defendant  insisted  by  its  answer  that 
the  plaintiff's  injury  was  caused  by  negligence  on  his  part 
contributing  to  the  result,  and  as  the  question  of  negligence 
on  the  part  of  either  party  to  such  actions  as  the  present 
is  often,  as  in  this  case,  largely  one  of  inference  from  the 
facts  in  evidence,  the  court  should,  we  think,  have  submit- 
ted to  the  jury  the  question  whether  the  plaintiff  was  guilty 
of  negligence  on  his  part  contributing  to  the  injury  of 
which  he  complains.  That  the  jury  were  not  instructed 
on  this  point,  and  that  there  was  no  finding  upon  it,  seems 
to  have  been  the  result  of  inadvertence;  but  the  absence 
of  such  a  finding  is  an  error,  in  the  state  of  the  record  be- 
fore us,  that  is  fatal  to  the  judgment  and  renders  its  reversal 
necessary. 

2.  The  case  was  fully  argued  on  the  merits,  and  as  it  is 
probable  that  the  evidence  on  another  trial  will  hot  be  ma- 
terially different  from  that  now  presented,  it  is  manifestly 
proper  to  consider  the  question  whether  the  case  should 
have  been  submitted  to  the  jury  at  all.  It  is  perfectly  ob- 
vious, as  found  by  the  jury,  "  that  the  accident  was  the 
result  of  the  usual  and  ordinary  risks  of  the  employment 
he  was  engaged  in,"  and  equally  so  that  in  the  exercise  of 
common  sense  and  ordinary  prudence  he  must  have  known 
and  appreciated  the  risk  of  the  employment,  and  therefore 
must  be  held  to  have  assumed  such  risk  upon  entering  upon 
the  work  in  which  he  was  engaged  when  injured.    He  was 
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at  the  tiitie  twenty-eight  years  of  age,  and  we  must  assume 
that  he  was  a  person  of  ordinary  intelligence;  and  it  ap- 
pears that  he  was  familiar  with  the  manner  in  which  the 
work  was  performed,  having  observed  it  for  a  considerable 
time  in  a  like  manufacturing  plant  in  New  Jersey,  where 
he  says  the  work  was  performed  as  in  the  defendant's  plant. 
He  had,  besides,  worked  at  making  cores  for  sixteen  months 
or  more  for  defendant  where  the  spindles  were  turned  by 
hand,  and  had  observed  somewhat  the  way  in  which  they 
were  made  when  turned  b}'^  steam.  He  does  not  claim 
that  he  was  ignorant  on  this  subject.  It  is  simply  pre- 
posterous and  incredible  that,  with  his  knowledge  and 
experience,  he  did  not  know  that  his  hand  was  liable  to  be 
caught  and  drawn  in  by  the  hay  he  was  feeding  while  the 
spindle  was  revolving.  The  facts  open  to  the  most  casual 
inspection  were  suflBcient  to  admonish  a  person  of  ordi- 
nary intelligence  of  such  danger.  It  may  be  that  he 
meant  to  oonvey  the  idea  that  his  hand  was  wnexpect- 
edly  caught  in  the  hay  and  drawn  in,  whereby  it  was 
injured,  but  that  fact  of  itself  would  afford  no  ground  of 
liability  ©n  the  part  of  the  defendant.  It  is  not  claimed 
that  the  so-called  machine  was  defective  in  any  respect, 
or  was  imperfectly  constructed.  On  the  contrary,  it  was 
a  very  simple  device,  and  there  was  nothing  complicated, 
obscure,  or  concealed  in  respect  to  its  use  or  oj^eration. 
Whatever  of  risk  or  danger  there  was  in  the  work  he 
was  ordered  to  do  at  the  time  was  open  and  plain  to 
the  most  ordinary  comprehension,  and  ho  was  a  man  of 
mature  years,  with  the  knowledge  and  experience  stated. 
There  was  no  reason  on  the  part  of  the  defendant  to  sup- 
pose that  he  needed  either  admonition  or  instruction  as  to 
the  danger  or  the  method  of  doing  his  work,  and  there 
was  no  claim  in  the  evidence,  or  made  at  the  argument, 
that  any  particular  or  special  instruction  was  either  neces- 
sary or  usual.     We  are  clear  that  th^re  is  no  evidence 
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whatever  justifying  any  imputation  of  negligence  to  the 
defendant  in  this  respect,  or  for  setting  him  at  work  on  a 
spindle  driven  by  steam  power,  the  velocity  of  which  it  ap- 
pears was  not  very  materially  greater  than  when  turned 
by  hand,  and  in  respect  to  which  ho  had  had  an  extended 
practical  experience.  If  any  risk  or  danger  there  was  m 
the  employment,  it  was  plain  and  open  to  observation  upon 
the  most  casual  inspection.  lie  cannot,  therefore,  now  be 
heard  to  say  that  he  was  not  aware  of,  and  did  not  appre- 
ciate, the  danger.  It  certainly  was  not  necessary  to  tell 
him  that,  if  he  allowed  his  hand  to  be  caught  in  the  hay 
just  where  it  was  being  wound  around  the  spindle,  there 
was  danger  that  it  would  be  seriously  injured.  Common: 
sense  would  suggest  that  from  the  condition  of  affairs  open 
to  his  observation.  Crowley  v.  Paaijic  JfiUfty  148  Mass.  228; 
Linch  V,  Sagamore  Mfg,  Co,  143  Mass.  206;  liussellv.  Til- 
lotsan,  140  Mass.  201 ;  Kean  v.  Detroit  C.  c&  B.  R.  Mills, 
(\6  Mich.  277.  We  must  hold,  therefore,  upon  the  facts  of 
the  case  and  the  well-settled  rule  of  law  applicable  to 
them,  that  the  injury  the  plaintiff  received  was  from  one 
of  the  ordinary  risks  of  the  work  he  was  engaged  in,  and 
that  upon  entering  upon  the  work  by  direction  of  the  fore- 
man and  under  the  circumstances  stated,  he  assumed  the 
risk,  and  is  therefore  not  entitled,  upon  the  facts  shown,  to 
recover  in  this  action.  The  cases  in  this  court  are  too 
numerous  and  too  plain  to  justify  further  discussion.  £vr- 
neU  V,  We  fit  Side  li.  Co,  87  Wis.  387;  Corcoran  v.  Milwau- 
kee G,  L,  Co,  81  Wis.  191;  Showalter  v.  Fairbanks^  Morse ib 
Co,,  post,  p.  376;  Nayl^*  v,  C,  it  N,  IF.  R.  Co.  53  Wis.  661; 
Johnson  V.  Ashland  Water  Co,  Tl  Wis.  51;  Paulev,  Floi'- 
ence  M.  Co,  80  Wis.  350;  Goltz  v,  M„  L,  S.  c6  IF.  R.  Co,  76 
Wis.  136;  JIalej/  v.  Jump  River  L,  Co.  81  Wis.  421;  Cole 
V.  C,  &  N.  W.  R,  Co.  71  Wis.  114. 

The  fact  that  Burns,  the  foreman,  told  the  plaintiff,  when- 
he  objected  to  working  on  the  spindles  driven  by  steam,. 
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"  Either  go  there  or  get  out,"  does  not  obviate  the  objec- 
tion to  the  plaintiflPs  right  to  recover.  If  an  employee  of 
full  age  and  ordinary  intelligence,  upon  being  required  by 
bis  employer  to  perform  duties  more  dangerous  or  compli- 
cated than  those  embraced  in  his  original  hiring,  undertakes 
the.  same,  knowing  their  dangerous  character,  although  un- 
willingly, from  fear  of  losing  his  employment,  and  is  injured 
by  reason  of  his  ignorance  and  inexperience,  he  cannot 
maintain  an  action  therefor  against  his  employer.  Leary 
V.  B.  cfe  A.  Ei  Co.  139  Mass.  580;  Bradsftaw^s  Adm^r  v.  L, 
cfe  N.  R.  Go.  (Ky.)  21  S.  W.  Eep.  346;  Woodley  v.  Metro- 
politan B.  Co.  L.  J.  46  Exch.  Div.  521.  Whatever  danger 
or  peril  there  was  in  the  work  he  was  ordered  to  do  was, 
as  already  observed,  plain  and  obvious.  His  objection  to 
doing  the  work  was  not  that  it  was  dangerous,  but  that  he 
did  not  understand  it,  and  particularly  that  he  was  not 
strong  enough  to  handle  the  cores.  But,  if  he  saw  and  un- 
derstood that  the  work  was  of  a  dangerous  character,  it 
was  his  duty  to  decline  the  employment. 

For  these  reasons  it  is  plain  that  the  recovery  cannot  be 
sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


IfiLLBy  Respondent,  vs.  The   National  Firb   Insurance 
Company,  Appellant. 

September  IS — October  f  ,  1894, 

Change  of  venue. 

The  circuit  court  upon  its  oWn  motion  can  change  tlie  venue  of  an 
action  only  in  the  cases  mentioned  in  sec.  2628,  R  a ;  and  the  facts 
most  appear  from  the  record. 
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APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

It  appears  from  the  record  that  this  action  was  com- 
menced in  the  circuit  court  for  Eau  Claire  county,  and 
issue  was  joined  therein  August  2,  1890;  that  February  8, 

1892,  the  parties,  by  their  respective  attorneys,  stipulated 
in  open  court  that  the  presiding  judge  might  call  in  an- 
other judge  to  try  the  cause,  with  a  jury  to  be  impaneled 
therein,  unless  the  action  should  be  continued  for  cause; 
that  February  23,  1892,  that  stipulation  was  filed  of  record 
in  the  cause;  that  September  21,  1893,  the  cause  being  on 
the  calendar  and  then  for  trial,  the  court  ordered  that  the 
same  be  transferred  to  the  county  of  Chippewa  for  trial, 
as  provided  by  law,  and  that  order  was  entered  therein 
and  recited  that  the  defendant's  attorney  had  objected  to 
the  cause  being  tried  by  the  presiding  judge,  because  of 
the  entry  of  the  stipulation  so  on  file;  that  September  22. 

1893,  the  record  was  filed  and  entered  in  the  circuit  court 
for  Chippewa  county;  that  April  3, 1893,  the  circuit  court 
for  Chippewa  county  refused  to  strike  the  cause  from  the 
calendar;  that  on  the  same  day  the  term  of  the  circuit 
court  for  Chippewa  county  was,  by  consent  of  all  of  the  at- 
torneys, continued,  the  term  including  the  cause  in  ques- 
tion; that  May  1,  1894,  the  defendant's  attorney  moved 
the  court,  upon  due  notice  to  the  plaintiff,  and  upon  tbe 
records  in  the  cause,  and  upon  an  affidavit  duly  served,  to 
remove  the  action  for  hearing  and  trial  to  the  circuit  court 
for  Eau  Claire  county,  for  the  reason  that  the  action  was 
never  legally  or  properly  removed  therefrom,  and  could 
not  be  legally  tried  in  Chippewa  county.  From  an  order 
denying  that  motion  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  F.  W.  James^  and  for  the  respondent  on  that  of  /.  i^ 
Ellis. 

For  the  respondent  it  was  contended,  inter  aliay  that  it 
•must  be  assumed  from  the  record  that  the  removal  from 


Digitized  by 


Google 


Wis.]  august  TEEM,  1894.  353 

Mills  Ta  The  Natiooal  Fire  Ins.  Ca 

Eau  Claire  county  was  for  one  or  more  of  the  causes  desig- 
nated in  sec.  2622,  R  S.  The  presiding  judge  must  have 
had  reason  to  believe  that  an  impartial  trial  could  not  be 
had  therein  while  he  presided,  or  that  the  ends  of  justice 
would  be  promoted  by  the  change, —  the  removal  in  either 
case  being  at  the  discretion  of  the  court,  provided  the  facts 
upon  which  the  removal  was  founded  were  satisfactory  to 
him.  Lego  v.  Shaw^  38  Wis.  401 ;  Church  v.  Milwaukee^  31 
id.  512.  The  matter  warranting  the  change  may  be  within 
his  own  knowledge.  Schattschneider  v.  Johnson^  39  Wis. 
387;  JaokmanWill  Case^  27  id.  409.  And  where  an  order 
is  made  on  the  above  grounds  it  must  be  assumed  that  the 
court  was  satisfied  of  the  existence  of  the  cause  for  the  re- 
moval. Giese  V.  SchultSy  60  Wis.  449.  It  is  suflBcient  if 
the  court  is  satisfied  that  a  cause  for  change  exists  to  pro- 
mote the  ends  of  justice,  and  no  petition  or  affidavit  is 
required  by  statute  or  rule  of  court.  Cartright  v.  Belmont^ 
58  Wis.  370.  See,  also,  Challoner  v.  Boyington^  86  id.  217 ; 
Pofitd  V.  Weinhagen^  id.  302 ;  Maher  v.  Davis  <6  Starr  L.  Co. 
id.  630. 

Cassoday,  J.  The  change  of  venue  in  pending  actions  is 
a  matter  regulated  entirely  by  statute.  The  statute  pro- 
vides that  "  whenever  the  judge  is  a  party,  or  interested  in 
the  matter  in  controversy,  in  any  action  pending  before 
him,  or  is  related  to,  or  has  been  of  counsel  for  either  party, 
the  court,  or  the  presiding  judge  thereof,  shall,  upon  appli- 
cation of  either  party,  and  may  without  such  application^ 
change  the  place  of  trial  of  such  action."  R  S.  sec.  2623. 
It  appears  from  the  record  that  the  order  changing  the 
venue  from  Eau  Claire  county  to  Chippewa  county  was 
made  by  the  presiding  judge  on  his  own  motion,  and  with- 
out the  knowledge  or  consent  of  the  defendant's  attorney. 
The  record  fails  to  show  that  the  presiding  judge  was  a 
party,  or  interested  in  the  controversy,  or  was  related  to 
Vol.88— 88 
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either  of.  the  parties,  or  had  been  of  counsel  in  the  case  for 
either  of  the  parties.  This  being  so,  he  manifestly  had  no 
authority  to  make  the  order  changing  the  venue  to  Chip- 
pewa county,  as  he  did. 

By  the  Court. —  The  order  of  the  circuit  court  appealed 
from  is  reversed,  and  the  cause  is  remanded  with  direction 
to  change  the  venue  back  to  Eau  Claire  county. 


Safford,  Eespondent,  vs.  Conan,  Appellant. 

September  IS  —  October  2^  1894, 

Tax  titles:  Deed  prematurely  ismed:  Findings:  ClericcU  error:  Contra- 
diction: BUI  of  exceptions, 

1,  In  ejectment  a  finding  that  a  tax  deed  executed  in  1886,  upon  which 

plain tiflPs  title  rests,  was  founded  on  a  certificate  of  the  sale  of  the 
land  for  the  taxes  of  1883,  does  not  sustain  a  judgment  for  the 
plaintiff,  since  it  shows  that  the  deed  conveys  no  title  because 
issued  within  three  years  from  the  date  of  the  sale,  which  could 
not  have  taken  place  earlier  than  May,  1884 

2,  In  the  absence  of  a  bill  of  exceptions,  this  court  cannot  treat  the 

statement  as  to  the  taxes  of  1888  as  a  clerical  error,  and  assume 
that  the  taxes  of  1882  were  meant ;  nor,  if  the  statement  is  contra- 
dicted by  the  other  findings,  can  it  determine  which  finding  is 
correct 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 
Ejectment.    The  facts  are  stated  in  the  opinion. 
Champ  Green^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Swift,  Murphy 
dh  Bundy,  and  oral  argument  by  W.  P.  Swift. 

WiNSLow,  J.  This  is  an  action  of  ejectment  tried  by  the 
court.  There  is  no  bill  of  exceptions.  The  plaintiff  recov- 
ered judgment.  His  title  rests  on  a  tax  deed  executed 
September  21,  1886.     The  court,  among  other  findings, 
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foand  that  this  tax  deed  was  fonnded  on  a  tax  certificate 
issued  for  the  sale  of  the  lands  in  controversy  for  the  taxes 
of  1883.  This  amounts  to  a  finding  that  the  sale  upon 
which  the  deed  is  based  took  place  not  earlier  than  May, 
1884.  If  this  was  the  fact,  the  deed  conveyed  no  title,  be- 
cause it  was  issued  within  three  years  from  the  date  of  the 
sale.  Whittlesey  v.  IToppmyan,  72  Wis.  140.  It  was  urged 
that  the  fact  was  that  this  deed  was  founded  upon  the  tax 
of  1982,  and  that  the  statement  in  the  findings  is  a  clerical 
error ;  but  we  have  not  the  evidence  before  us,  and  so  the 
finding  must  be  treated  as  a  verity.  It  is  said,  also,  that 
this  finding  is  contradicted  by  certain  other  findings  in  the 
case.  Even  if  this  be  so,  we  cannot,  in  the  absence  of  the 
evidence,  determine  which  finding  is  correct.  We  can  re- 
ject one  no  more  than  we  can  another.  No  course  is  open 
but  to  reverse  the  judgment,  because  the  findings  show 
that  the  plaintiflf  had  no  title.  Inasmuch  as  it  was  seriously 
claimed  that  this  finding  was  a  mistake,  a  new  trial  will  be 
awarded. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 


The  State  ex  rel.  Hawley,  Appellant,  vs.  County  Boabd 
OF  Supervisors  of  Polk  County  and  another,  Re- 
spondents. 

September  IS-—  October  i,  189J^ 

Counties:  Removal  of  county  seat:  Petitions:  Addition  and  withdrawal 
of  names:  Variance  between  names  on  petition  OMd  o»  poU  list: 
Evidence  of  idetiiflty:  Mandamus  to  county  board, 

^  Under  sec  655,  a  &  B.  Ann.  Stata.,  two  petitions,  having  the  signa- 
tures of  diflferent  qualified  signers,  for  the  submission  to  the  elect- 
ors of  tlie  question  of  the  removal  of  m  county  seat,  should  be 
considered  and  acted  upon  by  the  county  board  as  one  petition,  al- 
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though  the  second  was  presented  while  the  first  was  under  con- 
sideration. 

2l  Until  proper  final  action  by  the  county  board  on  such  a  petition, 
signers  thereof  may  withdraw  their  names ;  and  where  an  alter- 
native writ  of  mandamus  has  been  issued  to  compel  the  county 
board  to  consider  and  act  upon  the  petition,  the  return  thereto  may 
show  the  withdrawal  of  names,  even  after  service  of  the  writ 

8.  Where  the  signatures  to  the  petition  vary  from  the  names  on  the 
poll  Iist» — as  where  initials  only  are  used  in  one  while  the  full  given 
names  appear  on  the  other,  or  a  middle  initial  used  in  one  does  not 
appear  in  the  other,  etc., —  the  board  should  receive  evidence,  by 
affidavit  or  otherwise,  to  show  that  the  petitioners  are  the  same 
persons  whose  names  are  on  the  poll  lists. 

4.  Mandamus  will  lie  to  compel  the  county  board  in  such  a  case  to  re- 
ceive evidence  as  to  the  identity  of  the  petitioners  with  the  electors 
whose  names  are  on  the  poll  lists,  and  also  to  compel  the  board  to 
consider  and  act  upon  a  second  petition  with  additional  signatures, 
presented  while  the  first  was  under  consideration. 

APPEAL  from  the  Circuit  Court  for  Polk  County. 

This  is  an  appeal  from  an  order  overruling  a  demurrer 
to  the  return  of  the  respondents  to  an  alternative  writ  of 
mandarmis  issued  to  compel  a  meeting  of  the  county  board 
of  supervisors  of  Polk  county  to  consider  petitions  that  had 
been  submitted  in  respect  to  the  question  of  removal  of  the 
county  seat  of  that  county  from  Osceola  to  Amery  to  the 
qualified  voters  as  required  by  law,  and  to  receive  and 
count  as  upon  petition  in  favor  of  such  submission  the 
names  appearing  on  a  certain  petition  referred  to  in  said 
writ,  as  well  as  147  names  on  a  certain  other  like  petition 
filed  November  21,  1893,  and  to  submit  the  question  of  re- 
moval of  the  county  seat  from  said  Osceola  to  Amery  in 
the  manner  provided  by  law,  or  that  they  show  cause,  etc. 
The  material  question  was  whether  1,016  names  of  quali- 
fied electors  appearing  upon  the  poll  l^^ts  at  the  last  gen- 
eral election  in  the  county  had  been  signed  to  said  petitions 
for  such  purpose. 

It  was  alleged,  in  substance,  in  the  relation  and  writ,  that 
a  petition  signed  by  1,410  qualified  signers  had  been  pre- 
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sented,  called  '^Exhibit  A"  in  said  writ, in  favor  of  submis- 
sion, and  that  by  comparison  of  this  petition  with  the  poll 
lists  of  the  several  election  districts  it  appeared  that  some 
of  the  legal  voters  signed  said  petition,  using  their  initials, 
whereas  their  given  names  appeared  in  full  upon  the  poll 
lists,  and  some  of  the. signers  had  added  or  omitted  an  ini- 
tial in  signing  said  petition  to  their  names  as  appearing 
apon  the  poll  lists;  that  a  proposition  that  the  chairman 
of  each  town  be  allowed  to  view  the  poll  lists  and  petition 
for  the  purpose  of  identifying  the  names  of  the  petitioners 
was  voted  down.  The  board  struck  from  said  petition  136 
names  on  the  ground  of  such  differences  between  them  as 
appeared  on  said  petition  and  on  said  poll  lists.  An  ex- 
hibit was  annexed  to  said  relation  and  writ,  showing  such 
differences;  and  it  is  charged  that  the  supervisors  refused 
to  take,  or  allow  to  be  taken,  any  steps,  testimony,  or  evi- 
dence to  identify  such  names  as  they  so  appeared  as  the 
voters  whose  names  appeared  on  the  poll  lists;  that  164 
other  names  were  stricken  from  said  petition  on  the  ground 
that  they  could  not  be  found  on  the  poll  lists  of  the  elec- 
tion districts  wherein  and  for  which  they  were  signed,  and 
the  names  of  seventeen  others  as  having  signed  it  before 
and  after  signing  a  revocation  of  said  petition;  that  129 
others  signed  a  revocation,  and  their  names  were  stricken 
from  said  petition,  leaving,  as  it  is  alleged,  1,100  names  of 
legal  signers  thereon  which  should  have  been  counted  in 
favor  of  submission ;  that  another  petition,  in  form  similar 
to  Exhibit  A,  containing  in  fact  148  names  of  voters  of 
said  county,  none  of  whom  had  signed  such  other  petition, 
was  filed  for  the  same  purpose  with  the  board  before  its 
refusal  to  submit  the  question,  but  it  refused  to  consider 
such  petition,  although  it  contained  a  demand  on  the  part 
of  the  signers  that  their  names  should  be  counted  for  re- 
moval ;  that  all  said  148  names  were  on  the  poll  lists  of  the 
several  voting  districts  at  the  last  general  election;  that 
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after  reviewing  Exhibit  A,  and  before  taking  action  thereon, 
a  number  of  voters  whose  names  appeared  on  said  petition 
came  before  the  board  and  asked  to  be  permitted  to  make 
proof  of  the  identity  of  their  names,  as  they  appeared  upon 
the  petition,  with  themselves  and  with  their  names  as  the 
same  appeared  upon  the  respective  poll  lists,  but  the  board 
refused  to  allow  any  proof  of  such  fact;  that  the  board 
struck  the  names  of  three  voters  from  said  petition,  al- 
though they  made  affidavit  they  had  never  signed  any 
petition  or  remonstrance  against  removing  the  county  seat 
to  Amery ;  and  that  the  board  refused  to  submit  the  ques- 
tion of  removal  to  a  vote  of  the  electors. 

The  return  of  the  respondents  denies  that  the  petition, 
Exhibit  A,  contained  1,410  names  of  legal  voters  as  ap- 
peared from  the  poll  lists.  It  admitted  that  there  were  the 
names  of  2,540  legal  voters  on  such  lists ;  that  the  motion 
that  each  chairman  should  be  allowed  to  view  the  petition, 
with  a  view  to  determining  the  names  thereon,  was  lost, 
and  that  they  determined  not  to  count  or  consider  as  a 
part  of  said  petition  the  136  names  signed  in  the  manner 
specified  ia  the  relation  and  writ;  and  that  the  board  re- 
fused and  declined  to  act  upon  the  petition  containing  148 
names,  but  denied  all  knowledge  or  information  suflBcient 
to  form  a  belief  as  to  whether  the  names  thereon  were 
those  of  legal  voters  upon  the  poll  lists,  and,  except  as  ad- 
mitted, denied  every  allegation  in  the  petition.  It  was 
further  averred  that  the  petition  containing  1,410  names 
was  referred  to  a  committee  of  eight  members;  that  they 
fairly  and  deliberately  compared  the  petition  with  the  poll 
lists  of  the  several  voting  precincts  of  the  county  for  the 
last  general  election,  and  made  a  report  showing  the  result 
of  such  investigation,  in  substance,  that  there  were  eighty- 
five  names  where  there  is  a  difference  in  initials,  in  spell- 
ing, or  where  there  is  an  extra  initial ;  that  there  were 
fifty-one  names  where  there  was  a  difference  of  an  initial 
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for  a  name,  or  of  a  name  for  an  initial ;  that  there  were 
1,093  names  that  compared  with  the  poll  lists;  that  there 
were  164  names  not  found  on  the  poll  lists  of  the  towns 
where  they  appeared  to  have  been  signed ;  that  there  were 
seventeen  names  signed  twice, —  that  is  to  say,  before  and 
after  signing  a  revocation ;  that  the  total  number  of  names 
on  revocations  was  223,  of  which  125  were  of  names  counted 
on  the  petition,  and  ninety-three  not  so  counted ;  that  the 
report  was  acted  upon  with  care  and  deliberation,  after  the 
members  of  the  board  had  had  an  opportunity  to  consider 
and  understamd  said  petitiony  report^  and  findings^  and  they 
thereupon  determined  that  the  petition  did  not  contain  the 
requisite  number  of  names  of  voters  to  authorize  a  sub- 
mission of  the  question  of  removal,  and  passed  the  follow- 
ing resolution :  "  Eesolved  by  the  county  board  of  the 
county  of  Polk  that,  whereas  the  statement  of  the  com- 
mittee on  county  seat  shows  1,093  names  on  the  petition, 
and  the  request  and  demand  that  129  of  those  be  taken  off 
and  deducted  from  the  1,093,  leaving  964  on  the  petition, 
and  that  the  required  number  of  names  necessary  to  be  on 
said  petition  is  1,016,  that  the  submission  to  the  people  to 
vote  on  the  question  be  denied." 

The  return  alleged  that  in  refusing  to  count  and  consider 
as  a  part  of  the  petitioja  the  136  names  set  out  in  Exhibit  A, 
in  respect  to  which  they  appeared  diflferently  on  the  peti- 
tion than  on  the  poll  lists,  the  board  did  not  act  arbitrarily 
or  in  violation  of  the  rights  of  the  petitioners,  but  solely  by 
the  fact  that  said  names  so  set  out  did  not  appear  upon  any 
poll  list  in  the  said  county  at  the  last  general  election,  and 
so  could  not  be  legally  counted ;  that  the  164  other  names 
stricken  off  were  found  not  to  be  upon  any  of  the  poll  lists 
of  the  last  general  election.  It  is  further  alleged  that  the 
petition  containing  148  names  was  first  presented  after  the 
former  petition  had  been  taken  under  advisement  and  re- 
ferred to  a  committee,  and  the  board,  believing  they  had 
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no  right  or  authority  in  law  to  receive  and  consider  it  in 
connection  with  the  petition  first  filed,  refused  to  do  so; 
that,  in  denying  the  motion  made  to  allow  members  of  the 
board  to  examine  the  petition  A,  the  board  did  not  intend 
to,  and  in  fact  did  not,  prevent  any  member  from  inspect- 
ing and  examining  the  petition  at  any  and  all  times,  but  such 
action  of  the  board  had  reference  solely  to  the  manner  and 
the  evidence  by  which  it  should  determine  the  legality  and 
the  sufficiency  of  said  'petition'^  that  there  were  sixteen  other 
revocations  of  names  on  said  petition  overlooked,  and  not 
counted  or  included  in  the  report  of  the  committee,  so  that 
the  whole  number  of  names  which  were  properly  thereon 
was  948,  instead  of  964,  as  reported ;  that  at  the  meeting 
of  the  board  under  the  writ  in  April,  and  prior  to  the  re- 
turn, there  had  been  filed  with  the  board  a  remonstrance 
or  revocation  paper  containing  sixty -four  names  of  persons 
on  said  original  petition,  which  were  found  and  determined 
by  the  board  to  be  legal  voters  whose  names  appeared 
upon  the  poll  lists  and  constituted  a  part  of  the  964  names 
before  mentioned,  and  the  board  struck  from  said  petition 
the  said  sixty-four  names  accordingly,  whereby  the  board 
found  and  determined  the  number  of  names  remaining  on 
said  petition  of  legal  voters,  etc.,  to  be  884;  that,  as  to  the 
second  petition,  fifty  of  the  names  thereon  did  not  appear 
upon  ally  of  the  poll  lists  of  the  last  general  election,  nine- 
teen of  them  appearing  thereon  were  signed  to  said  petition 
twice,  making  sixty-nine  names  not  entitled  to  be  counted, 
and  that,  of  the  seventy-nine  names  remaining  prior  to  the 
making  of  the  return,  thirty-nine  of  the  persons  named 
signed  a  revocation  asking  that  their  names  be  stricken 
therefrom,  leaving  but  forty  names  of  legal  signers  thereon. 
The  respondents  attached  to  their  return  a  certified  copy 
of  the  proceedings  of  the  board  at  the  annual  meeting  in 
November,  and  at  the  meeting  held  under  the  writ  in  April, 
from  which  it  appears  that  in  respect  to  the  136  names  on 
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the  first  petition,  signed  as  already  stated,  various  affidavits 
were  presented,  showing  that  ninety  thereof  were  names 
of  legal  voters  of  the  towns  named  therein,  and  that  they 
actually  voted  in  their  respective  towns  at  the  last  general 
election,  and  were  the  identical  persons  whose  names  ap- 
pear on  the  poll  lists  thereof  and  written  as  appeared  oppo- 
site each  of  their  names  as  on  the  petition.  The  variations 
in  the  names  were  specifically  shown,  and  were  of  the  gen- 
eral character  already  stated.  A  committee  to  whom  the 
matters  aforesaid  were  referred  at  this  meeting  reported  in 
regard  to  these  names,  that  there  should  be  a  deduction 
therefrom,  for  various  reasons,  of  twenty-six,  leaving  108 
thus  circumstanced,  and  a  motion  to  proceed  to  take  evi- 
dence of  the  several  chairmen  as  to  said  108  names  was  lost 
in  committee.  Upon  the  question  of  the  number  of  names 
of  signers  properly  on  said  petitions  there  was  a  majority 
and  a  minority  report,  but  that  of  the  majority  was  adopted, 
the  report  of  the  minority  being  to  the  effect  that  said  pe- 
titions contained  the  names  of  1,117  lawful  signers;  but  it 
satisfactorily  appears  that  the  majority  of  the  committee, 
as  well  as  of  the  board  in  adopting  their  report,  refused  to 
consider  evidence  of  the  identity  of  the  persons  signing  said 
petition  with  the  persons  named  on  the  poll  lists,  where 
there  had  been  a  different  method  of  writing  them  in  the 
respects  already  mentioned. 

For  the  appellant  there  was  a  brief  by  S.  J.  Bradford 
and  Clapp  dk  Macartney^  and  oral  argument  by  M.  E. 
CI<ipp.  They  argued,  among  other  things,  that  the  board 
should  have  taken  evidence  as  to  the  identity  of  the  names. 
The  law  does  not  require  that  the  names  shall  appear  on 
the  petition  just  as  they  appear  on  the  poll  list.  The  fact 
to  be  determined  from  the  poll  list  is  whether  the  petition- 
ers constitute  two  fifths  of  the  legal  voters,  counting  as 
legal  voters  simply  the  number  on  the  poll  list.  The  sec- 
ondary fact  that  the  name  of  any  petitioner  is  on  the  poll 
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list  may  appear  by  a  comparison,  or  may  rest  on  a  pre- 
sumption, or  it  may  be  established  by  any  competent  evi- 
dence. Crews  V.  Coffman^  36  Neb.  824 ;  McKimiey  v.  Board 
of  CommWs^  4  So.  Kep.  855.  The  act  of  investigating— 
taking  evidence  —  is  ministerial.  The  act  of  determining 
from  the  evidence,  where  it  involves  the  exercise  of  any 
judgment,  is  judicial.  That  the  board  can  be  compelled  to 
perform  a  ministerial  duty  is  elementary.  Ex  parte  Par- 
ker, 1 20  U.  S.  737 ;  State  ex  rel.  Hadfield  v.  Grace,  83  Wis.  295. 
R.  P,  Burdlck,  for  the  respondents,  contended,  inter 
alia,  that  the  statute  does  not  contemplate  the  taking  of 
proof  as  to  the  sufficiency  of  the  petition,  except  as  pro- 
vided, therein.  The  proceedings  under  this  statute  are  spe- 
cial in  their  character,  and  the  supervisors  can  exercise  no 
powers  other  than  those  conferred  thereby.  While  the 
power  exercised  is  judicial  in  its  character,  it  is  exercised 
upon  proof  expressly  prescribed.  Loomi^  v.  Bailey,  45 
Iowa,  400 ;  Ilerrick  v.  Carpenter,  54  id.  340 ;  La  Londe  v. 
Supervisors  qf  Barrron  Co.  80  Wis.  380.  Where  the  board 
is  called  upon  to  determine  a  question  of  fact,  their  duty  is 
judicial,  and  they  cannot  be  compelled  by  mandamus  to 
alter  their  determination.  14  Am.  &  Eng.  Ency.  of  Law, 
98,  99,  100,  147 ;  State  ex  rel.  Comstock  v.  Joint  School  Dist. 
65  Wis.  631;  Ilerrick  v.  Carpenter,  54  Iowa,  340;  Baker  v. 
Board  of  Supervisors,  40  id.  226 ;  Bennett  v.  Iletherington, 
41  id.  142;  Johnson  v.  Eureka  Co.  12  Nev.  28.  The  ques- 
tion in  this  case  is  not  the  identity  of  individuals,  but  the 
identity  of  the  names  only.  The  board  can  have  no  notice 
or  information  outside  of  the  petition  and  poll  list  as  to  the 
identity  of  the  names  thereon,  and  where  the  names  are 
not  identical  they  should  not  be  received  and  counted  on 
the  petition.  Coram.,  v.  Boll,  3  Pick.  262 ;  Comm.  v.  Shear- 
man, 11  Cush.  546;  Terry  v.  Sisson,  125  Mass.  560;  Comm. 
V.  McAvoy,  16  Gray,  235;  Parker  v.  Parker^  146  Mass.  320; 
Davis  V.  Steeps,  87  Wis.  472. 
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PiNNKY,  J.  1.  The  county  board  of  supervisors,  in  receiv- 
ing and  acting  upon  the  petition  for  submission  to  a  vote 
of  the  electors  of  the  county  of  the  question  of  the  removal 
of  the  county  seat,  under  sec.  655,  S.  &  B.  Ann.  Stats.,  ex- 
ercise powers  of  an  administrative  character,  but  do  not 
act  in  any  proper  sense  in  a  judicial  capacity,  although,  as 
in  the  case  of  many  other  public  bodies  and  oflBcers,  it  be- 
comes necessary  for  them  to  pass  upon  and  determine  ques- 
tions of  fact  in  exercising  their  legitimate  functions.  They 
do  not  proceed  after  the  manner  of  judicial  tribunals,  or 
use  any  set  form  or  process  in  exercising  their  powers,  but 
proceed  very  much  jrfter  the  method  of  legislative  bodies. 
It  would,  we  think,  savor  too  much  of  unnecessary  formal- 
ity and  technical  refinement  to  hold  that  two  petitions 
having  the  signatures  of  different  qualified  signers  for  the 
submission  of  the  question  of  the  removal  of  the  county 
seat  could  not  be  considered  and  acted  upon  as  one  peti- 
tion. We  think,  therefore,  that  the  second  petition,  though 
presented  while  the  first  was  under  consideration,  should 
have  been  considered,  and  both  acted  upon  together.  The 
return  concede  that  forty  of  the  signatures  on  the  second 
petition  were  those  of  qualified  signers. 

2.  It  was  held  in  Za  Londe  v.  Supervisors^  80  Wis.  380, 
that,  before  final  action  by  the  board,  electors  who  had 
signed  such  a  petition  might  lawfully  withdraw  their  names. 
It  is  plain  that  the  withdrawal  from  the  first  petition  of  the 
names,  made  at  the  November  session,  and  from  the  second 
petition,  made  at  or  before  the  April  meeting  of  the  board 
held  to  frame  and  adopt  a  return  to  the  alternative  writ, 
were  properly  made;  and  we  are  also  quite  clear  that  the 
withdrawal  of  the  sixty-four  names  from  the  first  petition 
at  the  April  meeting  was  in  due  season  and  effective.  The 
alternative  writ  goes  upon  the  ground  that  the  matter  of 
the  petition  had  not  been  regularly  and  finally  determined, 
and  the  object  of  the  writ  is  to  secure  proper  final  action 
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thereon.  The  signatures  of  two  fifths  of  the  electors  who 
voted  at  the  last  general  election  were  essential  to  the  ju- 
risdiction of  the  board,  and  the  proceeding,  until  proper 
final  action  is  had,  must  be  regarded  as  in  fieri;  and  there- 
fore it  is  competent  to  show  by  the  return,  or  by  an  amended 
or  supplemental  return,  any  valid  reason  why  the  alterna- 
tive writ  should  not  be  obeyed,  though  it  was  discovered 
or  arose  after'  the  writ  was  served.  The  return  concedes 
that  there  were  on  the  first  petition  the  names  of  964 
qualified  signers,  and  alleges  that  sixteen  withdrawals  made 
at  the  November  meeting  had  been  overlooked.  So,  de- 
ducting these  and  the  sixty-four  withdrawals  at  the  April 
meeting,  it  would  leave  884  names  properly  on  the  first 
petition,  to  which  are  to  be  added  the  forty  names  of  qual- 
ified signers  on  the  second,  making  924  names  properly  on 
the  petitions.  It  required  the  signatures  of  1,016  qualified 
signers  to  justify  the  submission  of  the  question  of  removal 
to  a  vote  of  the  electors. 

3.  The  committee,  at  the  April  meeting,  and  the  board 
as  well  in  adopting  its  report,  determined  that  certain  de- 
ductions should  be  made  from  the  136  names  on  the  first 
petition,  the  signatures  of  which  in  certain  respects  varied 
from  the  names  on  the  poll  lists,  thus  leaving  only  108 
names,  and  refused  to  take  evidence  as  to  the  identity  of 
these  persons  with  the  persons  whose  names-  appeared  on 
the  poll  lists.  It  was  clearly  averred  that  these  persons 
were  competent  signers,  and  the  general  denial  of  all  allega- 
tions not  admitted  does  not  countervail  the  effect  of  this 
conceded  action  of  the  board.  The  question  is  thus  pre- 
sented whether  the  board  should  have  received  evidence, 
by  affidavit  or  otherwise,  to  explain  whatever  was  ambigu- 
ous or  uncertain  in  respect  to  these  signatures  when  com- 
pared with  the  poll  lists,  as  to  show  that  N.  Jensen,  Byron 
De  Golier,  W.  E.  Paulson,  etc.,  who  thus  signed  the  peti- 
tion, were  the  same  persons  named  on  the  poll  lists  as  Nels 
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Jensen,  Byron  A.  De  Golier,  and  W.  A.  Paulson,  and  the 
like.  While  it  may  be  conceded  that  the  board  had  no 
power  to  compel  the  attendance  of  witnesses  and  to  require 
them  to  submit  to  examination  and  cross-examination  under 
oath  as  in  a  court  of  justice,  yet  when  the  nature  of  the 
proceeding,  the  powers  of  the  board,  and  the  practical  ne- 
cessities of  the  case  are  considered,  we  think  it  clear  that 
the  proof  and  method  of  proof  tendered  were  competent, 
and  that  in  refusing  to  receive  it  and  rejecting  these  names 
the  board  acted  arbitrarily  and  illegally,  and  that  for  the 
purpose  of  this  appeal  it  is  proper  to  assume  that  if  evi- 
dence had  been  received  it  would  have  appeared  that  these 
108  signers  were  competent  and  legally  qualified,  and  if 
those  names  are  added  to  the  924  above  set  forth  the  whole 
number  would  be  1032, —  a  greater  number  than  was  nec- 
essary to  authorize  the  submission  in  question. 

The  proceeding  in  question  is  not  in  its  nature  final.  It 
decides  only  that  an  election  shall  be  held  on  the  question  of 
removal,  and  errors  in  signing  the  petition,  and  consequent 
ambiguities  and  uncertainties,  will  necessarily  arise,  as  the 
names  on  the  poll  list  are  taken  down  by  the  clerks  hastily, 
and  oftentimes  in  the  briefest  or  very  inaccurate  manner. 
These  uncertainties  and  ambiguities  must  be  settled  by  the 
board  in  the  same  way  that  they  settle  any  other  question 
of  fact  coming  before  them  in  the  discharge  of  their  duties ; 
otherwise,  the  many  errors  in  names  which  occur  on  poll 
lists  in  hastily  conducting  elections  will,  in  a  very  great 
degree,  render  the  execution  of  the  law  in  question  im- 
practicable. Strictly  legal  evidence,  such  only  as  a  court 
would  receive,  cannot,  from  the  nature  of  the  case,  be  ob- 
tained. That  evidence  to  resolve  such  ambiguities  or  un- 
certainties would  be  competent  in  a  similar  case  in  a  court 
of  justice  cannot  be,  and  is  not,  denied.  The  admissibility 
of  the  evidence  tendered  for  the  purpose  stated  cannot,  we 
think,  be  doubted.    Ayre9  v.  Moan^  84  Neb.  210;  Crew»  v. 
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Coffman,  36  Neb.  824.  Good  faith  on  the  part  of  the  board 
required  it  to  act  fairly  and  impartially  in  the  matter,  and 
to  give  a  reasonable  opportunity  to  parties  interested  to 
produce  such  proof  as  they  might  be  able,  and,  when  pro- 
duced, to  weigh  it  in  like  manner.  No  doubt  the  decision 
of  the  board,  regularly  and  fairly  made,  as  to  the  facts 
proved,  would  be  conclusive;  but  here  the  board  illegally 
refused  to  consider  any  facts  dehors  the  petition  and  poll 
lists,  and  denied  the  right,  essential  to  a  fair  hearing,  of 
producing  evidence.  A  decision  thus  arrived  at  cannot 
be  held  conclusive  without  violating  every  principle  upon 
which  a  fair  and  impartial  determination  depends.  The 
case  of  La  Lande  v.  Supervisors^  80  Wis.  380,  affords  no 
support  to  such  a  method  of  procedure,  and  does  not  de- 
cide that  extrinsic  evidence  may  not  be  received  to  remove 
such  ambiguities  or  uncertainties.  Such  evidence  is  clearly 
necessary  to  enable  the  board  to  determine  whether  "the 
names  of  the  voters  on  the  poll  lists  have  been  signed  to 
the  petition." 

The  return  shows  upon  its  face  that  the  respondents  have 
not  fairly  pursued  their  authority,  and  have  not  executed 
the  discretion  confided  to  them  in  a  lawful  manner.  It  is 
the  proper  function  and  use  of  the  writ  of  mandamm  to 
keep  subordinate  and  inferior  bodies  and  tribunals  within 
their  jurisdiction,  and  to  compel  them  to  exercise  the  discre- 
tionary powers  vested  in  them  according  to  law.  The 
principle  which  governs  such  cases  is  that  the  writ  lies  to 
compel  the  performance  of  specific  duties  imposed  by  law 
upon  public  oflBcers  or  bodies,  in  the  absence  of  other  ade- 
quate remedy.  It  will  not  lie  in  any  matter  requiring  the 
exercise  of  oflBcial  judgment  or  resting  in  the  sound  dis- 
cretion of  the  officer  or  body  to  whom  a  duty  is  confided 
by  law,  either  to  control  the  exercise  of  that  discretion  or 
to  determine  the  decision  which  shall  be  finally  given,  bat 
only  to  set  the  part}^  in  motion  and  compel  him  to  fully 
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exercise  his  functions  when  he  has  refused  or  neglected  to 
exercise  them  at  all.  2  Spell.  Extr.  Relief,  §§  1432,  1433. 
And  it  lies  to  correct  arbitrary  and  illegal  action.  Merrill, 
Mand.  §§  39,  40 ;  Rex  v.  Justices  of  West  Riding,  5  Barn.  & 
Adol.  667.  The  function  of  the  return  is  not  simply  to 
show  what  would  amount  to  prima  facie  right  in  the  re- 
spondent, in  the  absence  of  any  allegation  to  the  contrary, 
but  to  show  a  right  to  refuse  obedience  in  view  of  the  alle- 
gations it  contains,  and  if  it  does  not  do  this  it  is  demur- 
rable. State  ex  reh  Cothren  v.  Lean,  9  Wis.  279.  The  return 
in  this  case  avows  and  does  not  justify  the  refusal  of  the 
board  to  receive  and  act  on  evidence  as  to  the  108  names 
mentioned,  or  the  refusal  to  act  upon  the  second  petition, 
and  to  this  extent  it  appears  that  the  relator  is  entitled  to 
relief.  The  order  of  the  circuit  court  overruling  the  de- 
murrer should  be  reversed. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  directions  to  sustain  the 
demurrer. 


Hbnby,  Appellant,  vs.  Martin,  Assignee,  Respondent. 

September  IS —October  i,  1894. 

Banks  and  banking:  Voluntary  assignment:  Preferences:  Trust  fund. 

Before  the  making  of  an  assignment  hy  an  insolvent  bank,  an  agent 
deposited  money  of  bis  principal  therein  in  another  than-bis  own 
name,  with  notice  to  the  bank  that  it  belonged  to  third  parties. 
The  deposit  not  having  been  a  special  one,  and  it  not  being  claimed 
that  any  part  of  the  money  which  came  to  the  assignee  was  the 
identical  money  deposited,  the  assets  of  the  bank  are  not  impressed 
with  any  trust  in  favor  of  the  principal  so  as  to  make  him  a  pre- 
ferred creditor. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

The  plaintiff  sent  money,  to  be  loaned  for  him,  to  one 

Vesper  Morgan.     Morgan  deposited  the  money  in  Sey- 
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monr's  Bank,  in  the  name  of  J.  D.  Morgan,  with  notice 
that  it  was  the  money  of  third  parties.  He  claims  that  at 
the  time  when  the  money  was  deposited  Jhe  bank  was  in- 
solvent, and  that  Seymour  and  his  clerks  knew  that  it  was 
insolvent.  Seymour  failed,  and  assigned  to  the  defendant 
for  the  benefit  of  his  creditors.  A  small  sum  of  money 
came  to  the  hands  of  the  assignee.  The  plaintiff  claims  to 
recover  from  the  assignee  his  entire  deposit  on  the  ground 
that  it  was  a  trust  fund,  which  remains  in  the  hands  of  the 
assignee.  There  was  a  general  demurrer  to  the  complaint, 
which  was  sustained.    The  appeal  is  from  that  judgment. 

Vesper  Morgan^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  T.  F.  Frawley 
and  T.  J.  Connor^  attorneys,  and  G.  T,  Bundy^  of  counsel, 
and  the  cause  was  argued  orally  by  Mr.  Frawley, 

Newman,  J.  This  case  is  ruled  by  NonoUick  Silk  Co,  v. 
Flanders^  87  Wis.  237.  The  plaintiflf  made  no  special  de- 
posit of  his  money  in  Seymour's  Bank.  It  was  not  ex- 
pected that  the  identical  money  deposited  would  be  kept 
and  returned,  nor  is  it  claimed  that  it  has  been  kept;  nor 
that  any  part  of  the  money  found  in  the  assignee's  hands 
is  the  identical  money  deposited.  The  deposit  created  the 
relation  of  debtor  and  creditor.  The  bank  became  the 
plaintiff's  debtor,  not  his  bailee.  The  plaintiffs  relation  to 
the  assets  of  the  bank  in  the  hands  of  the  assignee  is  in  no 
wise  different  from  the  relation  of  the  common  creditors 
of  the  bank  to  the  same  assets. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Digitized  by 


Google 


Wi&]  AUGUST  TEEM,  1894.  869 

Hofflund  v&  The  Journal  Ck>. 


HoFFLUND,  Appellant,  vs.  The  Joubnal  Company,  Re- 
spondent. 

September  IS  —  October  g,  1894. 

Libel 

A  newspaper  publication :  "  Spoiled  a  Sensation.  An  Al]eg:ed  Short- 
age at  W.  Settled  by  Bondsmen.  A  rather  sensational  feature  was 
promised  for  the  meeting  of  the  county  board  this  afternoon.  It  is 
alleged  that  there  was  a  deficit  of  |2,500  in  the  accounts  of  £x- 
Ck>unty  Treasurer  H.  The  supervisors  claimed  that  the  books  were 
short  $3,600.  It  is  claimed,  however,  for  H.  that  this  is  for  fees  col- 
lected which  belonged  to  the  office  and  not  to  the  county.  The 
matter  was  settled  by  the  bondsmen  before  the  meeting  of  the 
board,-'  —  is  not  libelous  per  se,  and  its  meaning  cannot  be  enlarged 
by  innuenda 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Orownhart^  Owen 
ik  Foley^  and  oral  argument  by  0.  H,  Crownhart  They 
oontended,  inter  aliaj  that  the  statements,  "An  alleged 
shortage  at  West  Superior  settled  by  bondsmen"  and 
*'  The  matter  was  settled  by  the  bondsmen  before  the  meet- 
ing of  the  board,"  charge  embezzlement.  Cochran  v.  Me- 
lendyy  59  Wis.  209 ;  Mallory  v.  Pioneer-Press  Co.  34  Minn. 
521 ;  More  v.  Bennett^  48  N.  Y.  475 ;  Bradley  v.  Cramer^ 
69  Wis.  309.  If  it  is  not  plain  that  these  statements  charge 
embezzlement,  then,  the  complaint  having  so  alleged  with 
the  proper  innuendo,  their  meaning  should  have  been  left 
to  the  jury.  Townshend,  Slander  &  Libel,  §§  284-6;  New- 
ell, Defamation,  S.  &  L.  274 ;  Mallory  v.  Pioneer-Press  Co. 
34  Minn.  521 ;  Edwards  v.  Chandlery  14  Mich.  476-7. 

For  the  respondent  there  was  a  brief  by  Winkler^  Flan- 
dersy  Smithy  Bottum  &  VilaSy  and  oral  argument  by  K  C. 
WinUer. 

You  88—24 
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* 

OfiTON,  C.  J.  This  is  an  action  for  libel.  The  publication 
is  as  follows: 

"SPOILED  A  SENSATION. 

"An  Alleged  Shoetagb  at  West  Superior  Settled  by 

Bondsmen. 

"West  Superior,  Wis.,  Feb.  6.  A  rather  sensational 
feature  was  promised  for  the  meeting  of  the  county  board 
this  afternoon.  It  is  alleged  that  there  was  a  deficit  of 
$2,500  in  the  accounts  of  Ex-County  Treasurer  Dwrh  Hcff- 
lund.  The  supervisors  claimed  that  the  books  were  short 
$2,500.  It  is  claimed,  however,  for  Mr.  Hofflund  that  this 
was  for  fees  collected  which  belonged  to  the  office  and  not 
to  the  county.  The  matter  was  settled  by  the  bondsmen 
before  the  meeting  of  the  board." 

The  answer  is  in  justification. 

1.  The  defendant  objected  to  any  evidence  under  the 
complaint  on  the  ground  that  it  stated  no  cause  of  action. 
The  objection  was  overruled.  There  is  no  special  damage 
alleged.  There  is  an  allegation  that  the  words  mean  that 
the  plaintiff  was  "  guilty  of  having  embezzled  and  converted 
to  his  own  use  $2,500,  money  belonging  to  the  said  county 
of  Douglas.'^  The  meaning  of  the  words  cannot  be  en- 
larged by  innuendo.  The  publication  is  not  actionable  ^^ 
86.  It  does  not  impute  the  crime  of  embezzlement.  It  is 
only,  in  effect,  that  there  was  a  deficit  in  the  plaintiff's  ac- 
counts of  $2,500,  which  he  claimed  was  for  fees  collected 
which  did  not  belong  to  the  county  but  to  thg  office;  and 
this  is  not  disputed  in  the  publication.  The  matter  was 
settled  before  it  came  before  the  board.  There  was  no 
demand  for  the  money  or  for  an  accounting,  or  refusal  to 
pay  on  demand,  charged.  The  language  is  far  short  of  em- 
bezzlement or  of  any  other  crime.  The  objection  should 
have  been  sustained. 

2.  The  court  directed  a  verdict  for  the  defendant  on  the 
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evidence,  and  did  right  in  doing  so.  Whatever  the  charge 
was,  it  was  more  than  proved  true.  The  plaintiff  failed  to 
pay  over  to  his  successor,  as  clerk  of  the  circuit  court, 
$2,500,  money  in  his  hands,  which  his  successor  was  entitled 
to  receive  from  him  on  the  2d  day  of  January,  1898,  for 
about  a  month  afterwards.  His  successor  often  requested 
him  to  pay  over  the  money,  and  he  said  he  did  not  have  it ; 
that  his  bondsmen  had  it.  The  bondsmen  finally  paid  the 
plaintiff  the  $2,500,  and  the  plaintiff  paid  it  over  to  his  sue* 
cessor  on  February  4,  1893.  The  plaintiff,  as  a  witness 
called  by  the  defendant,  refused  to  answer  many  of  the 
most  material  questions,  on  the  ground  that  his  answers 
might  criminate  him,  but  produced  the  receipt  of  Mr. 
Thompson,  his  successor,  dated  the  4th  day  of  February, 
1893,  for  the  sum  of  $2,500  in  trust  funds.  It  is  not  pleas- 
ant to  speak  of  the  testimony  in  this  case.  It  certainly 
more  than  justifies  the  publication. 

By  the  Court. —  The  judgment  of  the  circuit  court  is 
affirmed. 


Htjtohins,  Appellant,  vs.  Da  Costa,  Bespondent. 

September  IS  —  October  f ,  1894. 

Vendor  and  purchaser  of  land:  Cancellation  of  contract:  Surrender  of 
interest  by  act  of  parties:  Bank  check:  Consideration. 

The  parties  to  a  contract  for  the  purchase  of  land  mutually  agreed 
that  the  deal  should  be  considered  off,  and  the  contract  was  accord- 
ingly surrendered  to  the  purchaser,  and  the  vendor  agreed  also  to 
surrender  to  him  a  check  given  for  a  part  of  the  purchase  price 
and  which  had  been  sent  away  for  collection,  and  that  in  the  mean 
time  payment  thereof  be  stopped.  Payment  of  the  check  was 
stopped  accordingly,  and  it  was  subsequently  returned  to  the  vendor 
by  the  bank  to  which  he  had  delivered  it  for  collection  and  which 
had  credited  him  with  the  amount  thereof,  upon  his  giving  his 
own  check  to  make  good  the  account    Afterwards  the  vendor 
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delivered  the  check  to  an  agent  who  had  negotiated  the  contract  for 
the  sale  of  the  land,  but  who  paid  no  consideration  for  such  deliv- 
ery. Held,  that  there  had  been  a  valid  surrender  of  the  purchaser's 
interest  in  the  land,  and  a  cancellation  of  his  check,  and  that  the 
delivery  of  the  latter  to  the  agent  did  not  make  it  an  existing  obli- 
gation. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  action  was  commenced  October  14,  1893,  to  recover 

the  amount  of  a  check  of  which  the  following  is  a  copy, 

to  wit : 

"  New  York,  October  28th,  1891. 

"  Ifational  Bank  of  Commerce  in  New  York^ 

"  Pay  to  Frank  Ostrander,  or  order,  twenty -five  hun- 
dred dollars. 

« $2,500.  A.  M.  Da  Costa."      * 

The  defense  alleged  and  relied  upon  is  to  the  effect  that 
October  27, 1891,  the  said  Da  Costa  and  the  said  Ostrander 
entered  into  a  written  contract,  dated  October  27,  1891, 
reciting,  in  effect,  that  Ostrander  had  received  of  Da  Costa 
$2,500  (being  the  check  in  question),  being  earnest  and 
partial  payment  for  the  real  estate  therein  described,  for 
which  Da  Costa  therein  agreed  to  pay,  within  sixteen  days 
after  hearing  from  mortgagee  relative  to  release,  $16,500; 
i.  e.  $2,500  upon  delivery  of  this  receipt,  and  $14,000 
upon  delivery  of  a  good  and  suflRcient  warranty  deed  of 
conveyance,  vesting  good,  clear,  and  unincumbered  title 
in  Da  Costa  or  his  order;  that  if  Da  Costa  failed  in  any 
of  the  things  to  be  done  by  him  in  completing  this  pur- 
chase, time  being  of  the  essence  of  this  contract,  said 
earnest  payment  to  be  forfeited  to  Ostrander  and  Hutchins^ 
as  a  consideration  paid  for  this  agreement;  but  if  Ostran- 
der fail  to  transfer  the  above-described  property,  the  pur- 
chaser having  performed  his  part  within  the  time  above 
specified,  then  said  earnest  payment  shall,  upon  presenta- 
tion of  this  receipt,  be  returned  to  Da  Costa^  and  this  deal 
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shall  be  void.  That  said  note  and  said  agreement  were 
deposited  with  the  First  National  Bank  of  West  Superior, 
with  written  instructions  to  the  effect  that  said  receipt  be 
delivered  to  Da  Costa  and  said  check  to  Ostrander  as  soon 
as  Ostrander  informed  the  bank  he  had  secured  satisfac- 
tion of  the  mortgage  on  the  property  described  in  the  re- 
ceipt, and  in  case  Ostrander  failed  to  secure  said  satisfac- 
tion the  $2,500  was  to  be  refunded  to  Da  Costa  and  the 
receipt  returned  to  Ostrander, —  such  memoranda  to  be 
governed  by  the  terms  of  the  written  contract;  and  in- 
dorsed thereon,  signed  by  Ostrander,  were  these  words : 
"  Received  the  $2,500,  and  mortgagee  will  furnish  satisfac- 
tion." That  November  3,  1891,  the  said  First  National 
Bank  delivered  the  check  to  Ostrander,  who  thereupon 
wrote  his  name  upon  the  back,  and  the  same  was  then  de- 
posited by  Ostrander  in  the  First  National  Bank  to  his 
credit.  That  the  First  National  Bank  thereupon  sent  the 
check  to  New  York  for  collection,  with  this  iildorsement, 
under  Ostrander's  name,  on  the  back :  "  Pay  William  J. 
Quinlan,  Jr.,  cashier,  or  order,  for  collection,  and  credit 
account  of  the  First  National  Bank,  West  Superior.  W.  H. 
Slack,  Cashier."  That  November  6,  1891,  the  said  Da 
Costa  and  Ostrander  met  and  mutually  agreed  that  the 
deal  should  be  declared  off  and  canceled,  and  the  papers 
returned  to  Da  Costa.  That  the  defendant,  on  the  same 
day,  telegraphed  the  New  York  bank,  stopping  payment  of 
the  check.  That  thereupon  the  words  "  Payment  stopped  " 
were  written  across  the  face  of  the  check  in  red  ink.  That 
thereupon  Ostrander  informed  the  plaintiff  that  the  deal 
was  off.  That  November  12,  1891,  the  check,  having  been 
returned  to  the  First  National  Bank  of  West  Superior, 
was  delivered  by  that  bank  to  Ostrander,  who  gave  his 
own  check  in  lieu  thereof.  That  about  a  month  afterwards 
Ostrander  delivered  the  check  in  suit  to  the  plaintiff,  with- 
out his  paying  any  consideration  therefor,  and  turned  over 
to  the  plaintiff  all  the  papers  he  had  in  the  matter. 
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At  the  close  of  the  trial,  the  court  directed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  and  they  did  so 
accordingly.  From  the  judgment  entered  upon  that  ver- 
dict, in  favor  of  the  defendant,  the  plaintiff  appeals. 

F.  H,  Bemingtony  for  the  appellant,  to  the  point  that 
there  had  been  no  legal  rescission  of  the  contract,  cited 
Richardson  v.  Jo/mseny  41  Wis.  100 ;  Telford  v.  JFrostj  76  id. 
172-174;  O'Donnell  v.  Brandy  85  id.  97-101. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  EnowleSy  JDickzjisony  Bv^hanany  Graham  dk  Wilson. 

Cassodat,  J.  The  foregoing  statement  contains  the  lead- 
ing facts  in  the  case.  The  land  mentioned  was  the  prop- 
erty of  Ostrander.  The  plaintiff  had  no  right,  title,  or 
interest  in  the  land.  He  was  the  agent  of  Ostrander,  and 
as  such  negotiated  the  contract  of  sale  with  the  defendant. 
The  plaint iflTs  contract  or  arrangement  with  Ostrander 
was  such  that  he  was  to  receive  a  commission  on  such  sale; 
but  he  was  in  no  sense  the  agent  of  the  defendant,  and  had 
no  contractual  relation  with  him  of  any  kind.  He  testified ' 
to  the  effect  that  he  was  not  acting  for  the  defendant  in 
the  transaction ;  that  he  never  acted  as  his  agent ;  that  he 
was  merely  selling  him  the  property ;  and  that  the  defend- 
ant was  not  to  pay  him  a  commission.  He  does  not  seek 
to  recover  such  commission,  or  for  such  commission,  or  for 
any  commission  or  services  in  this  action.  The  action  is 
against  the  defendant  as  the  maker,  of  the  $2,500  check, 
and  is  based  upon  that  check  and  nothing  else.  The  com- 
plaint alleges,  in  effect,  that  the  defendant  delivered  the 
check  to  Ostrander,  who  thereupon  became  the  owner  and 
holder  of  it ;  that  before  the  commencement  of  this  action 
the  check  was  indorsed  by  Ostrander  and  by  him,  for  value, 
transferred  and  delivered  to  the  plaintiff;  and  he  demands 
judgment  for  the  full  amount  of  it. 

The  evidence  is  undisputed  that  November  3,  1891, 
Ostrander  indprsed  the  check,  merely  to  enable  the  First 
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National  Bank  of  West  Superior  to  collect  the  same  from 
the  New  York  bank  upon  which  it  was  drawn;  that  the 
cashier  of  the  First  National  Bank  thereupon  indorsed  it 
for  collection ;  that  November  6, 1891,  and  before  it  was 
paid  by  the  New  York  bank,  the  defendant  and  Ostrander 
mutually  agreed  that  the  deal  should  be  considered  off  and 
that  the  contract  signed  by  Ostrander  and  the  defendant, 
and  held  by  the  First  National  Bank  of  West  Superior,  be 
surrendered  to  the  defendant ;  that  the  same  was  on  that 
day,  and  in  the  presence  and  at  the  request  of  Ostrander, 
surrendered  to  the  defendant;  that  on  the  same  day  the 
defendant  notified  the  New  York  bank  not  to  pay  the 
check,  and  it  thereupon  refused  such  payment,  and  the 
same  was  returned,  indorsed  as  mentioned ;  that  November 
12, 1891,  that  check  was  delivered  to  Ostrander,  upon  his 
giving  his  own  check  for  the  same  amount,  to  make  good 
his  account  with  the  bank. 

The  question  recurs  whether  Ostrander,  after  so  receiving 
the  check,  had  any  legal  claim  against  the  defendant  for 
the  amount  of  it.  As  indicated,  he  had  surrendered  bis 
contract  with  the  defendant  respecting  the  land  six  days 
before,  and  had  agreed  to  surrender  the  check  when  it 
should  be  returned  from  New  York.  The  statute  expressly 
authorizes  an  "estate  or  interest  in  lands"  to  be  "surren- 
dered or  declared,"  "  by  act  or  operation  of  law,"  as  well 
as  by  deed  or  conveyance  in  writing.  R  S.  sec.  2302.  The 
surrender  to  the  defendant  of  the  contract  and  written  in- 
structions, and  the  consent  of  Ostrander  to  the  payment 
of  the  check  being  stopped  by  the  defendant,  and  the 
taking  up  of  the  check  from  the  bank  by  Ostrander,  as 
mentioned,  were  acts  which  operated  in  law  as  a  surrender 
and  cancellation  of  all  the  interest  which  the  defendant  had 
acquired  in  the  land,  and  also  a  surrender  and  cancellation 
of  the  check.  This  principle  has  been  repeatedly  consid- 
ered and  sanctioned  by  this  court.     Telford  v.  Frost,  Y6 
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Wis.  174,  and  cases  there  cited ;  Kneeland  v.  Schmidt^  78 
Wis.  348;  O'Donnellv.  Brandy  85  Wis.  101..  In  fact,  the 
contract  itself  provides  for  its  cancellation  in  a  certain 
event  by  a  simple  return  of  the  papers.  By  such  surren- 
der and  cancellation  the  check  became  a  mere  nullity  in 
the  hands  of  Ostrander.  The  mere  fact  that,  some  thirty 
days  afterwards,  Ostrander  delivered  the  check  to  the 
plaintiff,  did  not  put  life  into  it  as  an  existing  obligation, 
especially  as  it  appears  from  the  undisputed  evidence  that 
the  plaintiff  paid  no  consideration  for  such  delivery. 

By  ths  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Showalteb,  Appellant,  vs.  Fairbanks,  Morse  &  Compakt, 
Respondent. 

September  IS —October  g,  1894, 

Master  and  servant:  Injury  from  caving  in  of  trench:  Assumption  of 
risk:  Assurances  of  superintendent:  Promise  to  remove  danger, 

1.  Plaintiff  was  injured  by  the  caving  in  of  the  sides  of  a  trench  about 

nine  feet  deep  in  which  he  was  calking  water  pipe  for  defendant 
He  was  a  man  of  mature  years  and  ordinary  intelligence,  and  bad 
had  considerable  experience  in  that  sort  of  work,  and  knew  that 
trenches  of  that  depth  were  liable  to  cave  in.  The  same  trench 
had  partially  caved  in  a  few  feet  away  about  ten  minutes  before^ 
and  plaintiff  with  others  had  left  the  work,  but  he  had  returned 
upon  being  told  to  go  back  by  defendant's  superintendent,  who 
said  the  ditch  was  perfectly  safe  and  promised  to  buy  some  lumber 
and  have  it  braced  up.  Held  that,  notwithstanding  such  direction 
and  such  assurance  of  safety  by  the  superintendent,  the  plaintiff, 
having  full  knowledge  of  the  danger,  assumed  the  risk  when  he 
chose  to  continue  his  work. 

2.  It  appearing  that  plaintiff  in  going  back  to  work  relied  upon  the 

assurance  that  the  ditch  was  safe  and  not  upon  the  promise  to  have 
it  braced  up,  such  promise  did  not  entitle  him  to  continue  work 
without  being  charged  with  assumption  of  the  risk.    [Whether  re- 
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liance  upon  a  promise  to  remove  the  danger  could  operate  in  such 
a  case  to  relieve  a  workman  from  assumption  of  risk,  is  doubtfuL] 
8.  The  promise  to  buy  lumber  and  have  the  trench  braced  up  could  not 
be  construed  to  refer  to  that  part  in  which  plaintiff  was  working 
when  injured,  since  in  the  natural  course  of  the  work  he  would 
have  been  through  there  before  the  materials  to  brace  the  trench 
could  be  got 

APPEAL  from  the  Circuit  Court  for  Barron  County. 

This  action  is  brought  to  recover  for  personal  injuries. 
The  evidence  showed  that  the  defendant,  in  August,  1892, 
was  engaged  in  putting  in  a  system  of  waterworks  in  the 
city  of  Eice  Lal^e,  and  in  the  course  of  this  work  was  exca- 
vating deep  trenches  and  laying  waterpipes  through  the 
streets.  The  plaintiff  was  employed  by  defendant,  July  29, 
1892,  to  calk  the  pipe  in  the  trenches.  One  Elder  was  the 
superintendent  of  the  work.  Plaintiff  began  his  work  of 
calking  pipe  on  the  30th  of  July,  and  continued  at  the  work 
until  August  4th.  On  the  last-named  day,  while  plaintiff, 
with  one  Simmons,  was  at  work  calking  pipe  in  a  trench 
about  nine  feet  in  depth,  the  sides  of  the  trench  caved  in, 
and  plaintiflf  was  seriously  injured.  At  the  conclusion  of 
plaintiffs  evidence  a  nonsuit  was  granted,  and  from  judg- 
ment thereon  plaintiflf  appeals. 

For  the  appellant  there  was  a  brief  by  S,  O.  Ellsworth^ 
attorney,  and  T.  F.  Frawley^  of  counsel,  and  oral  argu- 
ment by  Mr.  Frawley.  They  contended,  i/titer  alia,  that 
the  risk  was  not  contemplated  in  the  contract  of  employ, 
ment.  Buswell,  Pers.  Inj.  §§  207,  208;  Baxter  v.  liohertSy 
44  Cal.  187;  III.  Cent.  R.  Co.  v.  Welch,  52  111.  183;  Chicago 
dk  I.  R.  Co.  V.  Russell,  91  id.  298;  Roux  v.  B.  <fe  D.  L.  Co. 
85  Mich.  519;  Swohoda  v.  Ward,  40  id.  420;  Eing  v.  Ford 
R.  L.  Co.  93  id.  172;  Booth  v.  B.  &  A.  R.  Co.  73  K  T.  38; 
Pantsar  v.  Tilly  F.  1.  M.  Co.  99  id.  368;  Rumwell  v.  DH- 
worth,  111  Pa.  St.  843;  Union  P.  R.  Co.  v.  Fort,  17  Wall. 
553;  Hough  v.  T.  dk  P.  R.  Co.  100  U.  S.  213;  Strahlendorf 
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V.  BosenthaZy  30  Wis.  674;  Hulehm  v.  O.  J?.,  W.  cfe  St.  P. 
n.  Co.  68  id.  520;  EeUeher  v.  M.  <&  N.  B.  Co.  80  id.  58i. 
Not  being  within  the  contract  of  employment,  to  charge 
plaintiff  with  having  subsequently  assumed  the  risk,  it 
must  have  appeared  that  he  had  actual  knowledge  of  the 
precise  danger  of  sustaining  injury  by  Ihe  caving  in  of  the 
walls  of  the  trench.  2  Thomp.  Neg.  974,  975 ;  Cook  v.  St. 
P.,  M.  <&  M.  R.  Co.  34  Minn.  45;  Clapp  v.  M.  dk  St.  Z.  R. 
Co.  36  id.  6;  Kirhg  v.  Ford  R.  L.  Co.  93  Mich.  172;  Dotiey 
V.  PhiUips  (&  C.  Comt.  Co.  42  Wis.  583;  Hvlehan  v.  O.  B., 
W.  &  St.  P.  R.  Co.  68  id.  520;  Nadau  v.  White  River  L. 
Co.  76  id.  120.  General  knowledge  of  the  liability  of  earth 
to  cave  in  is  not  sufficient  to  charge  plaintiff  with  assump- 
tion of  the  risk.  Cook  v.  St.  P.,  M.  d6  M.  R.  Co.  34  Minn. 
45;  Kearns  v.  C,  M.  cfe  St.  P.  R.  Co.  22  Am.  &  Eng.  R 
Cas.  287 ;  Dumas  v.  Stone,  65  Vt.  442 ;  Huddleston  v.  Lowell 
M.  Shop,  106  Mass.  282;  Doyle  v.  Baird,  6  N.  Y.  Supp.  517. 
Having  returned  to  work  at  the  request  and  upon  the  as- 
surance of  the  defendant  that  there  was  no  danger  in  con- 
tinuing to  work  in  the  trench,  the  plaintiff  did  not  assume 
the  risk  of  being  injured.  2  Thomp.  Neg.  1010;  Hutchinr 
son  V.  T.y  jy.  (&  B.  B.  Co.  5  Exch.  343;  BusseU  v.  M.  <& 
St.  L.  B.  Co.  32  Minn.  230;  Cook  v.  St.  P.,  M.  dk  M.  B. 
Co.  34  id.  45;  Keegan  v.  KavanaugK,  62  Mo.  230;  Flynn  v. 
K.  C,  St.  J.  &  C.  B.  B.  Co.  78  id.  195;  Patterson  v.  P.  & 
C.  B.  Co.  76  Pa.  St.  393.  Having  returned  to  work  at  the 
request  of  and  relying  upon  the  promise  of  the  defendant  to 
protect  the  trench,  the  danger  not  being  imminent  and  the 
accident  occurring  within  a  reasonable  time,  plaintiff  is  not 
chargeable  with  assumption  of  the  risk.  Cooley,  Torts, 
661;  Bearing,  Neg.  §  201;  Thomp.  Neg.  1009;  Wharton, 
Neg.  §§  220,  221;  Greene  v.  3f.  &  St.  L.  B.  Co.  31  Minn. 
248;  Boux  v.  B.  cfe  D.  L.  Co.  85  Mich.  519;  Thorpe  v.  Mo. 
Pac.  B.  Co.  89  Mo.  650;  Hough  v.  T.  cfe  P.  B.  Co.  100  U.  S. 
213;  Stephenson  v.  Duncan^  73  Wis.  404. 
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"F.  W.  JameSy  for  the  respondent,  argued,  among  other 
things,  that  the  plaintiflf  assumed  the  risk,  which  was  as 
apparent  to  him  as  to  the  defendant.  Plaintiff's  testimony 
shows  him  to  have  acquired  about  as  much  knowledge  of 
the  liability  of  a  bank  of  earth  to  cave  as  could  be  acquired, 
arid  he  may  well  be  regarded  asr  an  expert  in  respect  to 
such  work.  Naylor  v.  C.  <&  iT.  W.  B.  Co.  53  Wis.  661; 
Johnson  V.  Ashland  W.  Co.  77  id.  51 ;  Faide  v.  Florence 
M.  Co.  80  id.  350;  Mulcaims  v.  Janesville^  67  id.  24;  Vin- 
cennes  W.  S.  Co.  v.  WhiUy  124  Ind.  376;  Griffin  v.  Ohio  cfe 
J/1  H.  Co.  id.  326 ;  Swcmson  v.  Lafayette^  134  id.  625 ;  Carl- 
son V.  Sioux  F.  W.  Co.  59  K  W.  Eep.  217;  Songstad  v.  B.^ 
C.  JS.  tfc  i\r.  a.  Co.  5  Dak.  517;  FairmourU  C.  Asso.  v. 
JDamSy  36  Pac.  Eep.  911;  Olson  v.  McMulleny  34  Minn. 
94;  Pederson  v.  Rushford^  41  id.  289;  Larich  v.  Moies^  28 
Atl.  Eep.  661;  G.,  H.  d6  S.  A.  R.  Co.  v.  Lemjpe,  59  Tex.  19; 
Anderson  v.  Winston^  31  Fed.  Eep.  528;  Rasmvssen  v.  C, 
R.  1.  (b  P.  R.  Co.  65  Iowa,  236;  Simmons  v.  C.  d6  T.  R. 
Co.  110  111.  340;  Leonard  v.  Collins,  70  K  Y.  90;  Bist.  of 
ColumHa  v.  McElligott,  117  U.  S.  621 ;  Brown  v.  Oregon 
L.  Co.  24  Oreg.  315;  Walsh  v.  St.  P.  cfe  B.  R.  Co.  27  Minn. 
367;  Hughes  v.  W.  <&  St.  P.  R.  Co.  id.  137.  Defendant's 
promise  to  get  lumber  and  brace  up  the  walls  of  the  trench 
after  plaintiff  should  have  laid  pipe  up  to  the  shovelers, 
does  not  relieve  plaintiff  from  the  assumption  of  risks  in- 
volved in  working  in  the  trench  as  it  then  was.  Corcoran 
V.  Milwaukee  G.  L.  Co.  81  Wis.  191 ;  Marsh  v.  Chickering, 
101  N.  Y.  396;  Meador  v.  L.  S.  db  M.  S.  R.  Co.  37  K  E. 
Eep.  721 ;  Gowan  v.  Barley,  56  Fed.  Eep.  973-982 ;  Laricli 
V.  Moies,  28  Atl.  Eep.  661.  Assurances  of  safety  by  the 
master  and  directions  to  perform  the  work  do  not  relieve 
the  servant  from  the  assumption  of  the  risks  of  a  situation 
that  is  open  and  obvious.  BToth  v.  Peters,  55  Wis.  405; 
Toomey  v.  Eureka  I.  <&  S.  Works,  89  Mich.  249 ;  Reese  v. 
Clark,  146  Pa.  St.  465;  Bradshaw  v.  L.  d6  N.  R.  Co.  21  S. 
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W.  Rep.  346;  Wheeler  v.  Berry ^  95  Mich.  250;  Linch  t?. 
Sagamore  Mfg.  Co.  143  Mass.  206;  RusseU  v.  TUlotson,  140 
id.  201;  Leary  v.  B.  cfe  A.  R.  Co.  139  id.  580;  Eean  v.  Be- 
troU  C.  dt  B.  R.  Mills,  66  Mich.  277;  Roul  v.  E.  Z,  F.  & 
O.  R.  Co.  85  Ga.  197;  Wormell  v.  Me.  Cent.  R.  Go.  79  Me. 
397;  Southern  Kan.  R.  Co.  v.  Moore,  49  Kan.  616;  Johiion 
V.  Ashland  Water  Co.  77  Wis.  51. 

WiNsiow,  J.  The  nonsuit  was  granted  on  the  ground 
that  the  plaintiff  had  assumed  the  risk.  In  orde^  to  fully 
understand  this  question  a  further  statement  of  the  facts 
in  evidence  is  necessary. 

The  proof  showed  that  the  plaintiff  was  a  man  thirty- 
seven  years  of  age  and  of  ordinary  intelligence;  that  he 
had  been  employed  laying  and  calking  pipe  for  waterworks 
contractors,  "  off  and  on,"  for  several  years  and  in  several 
cities ;  that  when  not  engaged  in  this  business  he  worked 
as  a  common  laborer ;  that  he  had  noticed  trenches  cave  in 
a  number  of  times  in  other  places,  and  three  times  at  Rice 
Lake,  the  last  time  being  about  ten  minutes  before  he  was 
hurt ;  that  he  knew  trenches  not  braced  were  liable  to  cave 
in,  from  experience ;  that  the  soil  where  the  trench  caved 
in  was  a  clay  soil  about  eighteen  inches  in  thickness,  with 
sand  and  gravel  beneath ;  and  that  the  digging  crew  was 
about  two  or  three  rods  ahead  of  plaintiff  and  Simmons, 
and  a  few  minutes  before  the  accident  some  sand  fell  from 
the  side  of  the  trench  where  the  diggers  were  at  work. 
When  this  happened  the  digging  crew  left  the  trench,  and 
plaintiff  and  Simmons  also  got  out  because  they  were  afraid 
it  would  cave  in.  The  superintendent.  Elder,  and  a  fore- 
man were  on  the  ground  when  the  plaintiff  got  out  of  the 
ditch.  The  foreman  said  he  would  not  be  afraid  to  lie 
down  in  the  ditch  all  night,  and  would  do  so  for  a  dollar 
and  a  half.  Mr.  Elder  said :  "  Boys,  go  back  to  the  ditch, 
and  lay  up  to  where  the  shovelers  are,  about  three  or  four 
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lengths.  The  ditch  is  perfectly  safe.  Go  back  and  go  to 
work.  I  will  go  right  down  to  the  oflBce,  buy  lumber,  and 
have  it  braced  and  curbed  up."  Upon  this  plaintiff  and 
Simmons  went  back  to  work  because,  as  plaintiff  says:  "I 
took  Mr.  Elder's  word.  I  thought  he  had  more  experience 
than  I  had,  and  I  felt  the  bank  was  perfectly  safe.  I  took 
Mr.  Elder's  word."  After  they  had  been  at  work  about 
ten  minutes  the  trench  caved  in,  inflicting  the  injuries  of 
which  plaintiff  complains. 

Upon  these  facts  we  are  clearly  of  opinion  that  the 
plaintiff  must  be  held  to  have  assumed  the  risk.  He  was 
of  ordinary  intelligence.  He  knew  that  trenches  of  this 
depth  were  liable  to  cave  in.  He  knew  that  this  very 
trench  had  just  partially  caved  in  at  a  distance  of  a  few 
feet.  He  came  out  of  the  ditch  because  of  that  very  fact. 
He  knew  all  the  facts  which  the  superintendent  knew,  and 
bad  fully  as  much  experience  as  the  superintendent.  No 
expert  engineer  could  have  given  him  any  additional  in- 
formation as  to  the  probability  of  the  ditch  caving  in.  In 
fact,  he  was  fully  informed  of  the  peril,  and  chose  to  con- 
tinue his  work.  No  principle  is  better  established  than 
that  under  such  circumstances  the  risk  is  assumed.  Naylor 
V.  C.  &  iT.  TF.  R.  Co.  53  Wis.  661 ;  Johnson  v.  Ashland 
Water  Co.  77  Wis.  51 ;  Paule  v.  Florence  Mining  Co.  80 
Wis.  350.  But  it  is  said  that  the  assurance  of  safety  given 
by  the  superintendent,  and  the  command  to  return  to  work, 
relieve  the  plaintiff  of  the  consequences  of  his  assumption 
of  the  risk.  This  is  not  the  case  where  the  employee  is  of 
full  age  and  capacity  and  knows  the  danger  as  fully  as 
the  superintendent.  Toomey  v.  EureJca  I.  d&  S.  Works^  89 
Mich.  249;  Linch  v.  Sagamore  Mfg.  Co.  143  Mass.  206; 
Kean  v.  Detroit  C.  c&  B.  R.  Mills,  66  Mich.  277;  Brad- 
shaw's  Adm'r  v.  L.  A  N.  R.  Co.  (Ky.)  21  S.  W.  Kep.  346. 
Plaintiff  had  the  right  to  refuse  to  obey  the  order,  and  if 
he  chose  to  obey  he  took  the  risk  of  which  he  had  full 
knowledge. 
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It  is  further  said  that  there  was  a  promise  to  remove  the 
danger,  and  that  plaintiff  was  entitled  to  work  for  a  reason- 
able length  of  time  in  reliance  on  that  promise  without 
being  charged  with  assumption  of  risk.  It  is  quite  doubt- 
ful whether  this  principle  applies  to  such  a  case.  Its  usual 
application  is  to  machinery  or  tools  which  are  found  to  be 
dangerously  defective.  Gowen  v.  Jlarley,  56  Fed.  Eep.  973. 
But,  conceding  its  application  to  such  a  case  as  the  present, 
the  evidence  of  the  plaiotiflf  is  that  he  relied  on  the  super- 
intendent's assurance  that  the  ditch  was  safe,  in  going 
back  to  work.  He  nowhere  claims  that  he  relied  on  the 
promise  to  brace  up  the  ditch.  There  must  be  reliance  on 
the  promise  to  repair,  in  order  to  make  such  a  promise  of 
any  avail  as  an  excuse  to  the  employee. 

Furthermore,  the  natural  meaning  of  the  promise  seems 
very  clearly  to  be  not  a  promise  to  brace  the  ditch  where 
the  plaintiff  was  then  working,  but  that,  if  plaintiff  would 
lay  the  pipe  up  to  where  the  shovelers  were,  the  ditch 
should  thereafter  be  braced.  The  superintendent  said  be 
would  buy  lumber  and  brace  the  trench.  Plainly,  this 
would  take  considerable  time,  while  the  plaintiff's  work 
was  transitory  simply;  and  we  do  not  see  how  such  a 
promise  could  be  reasonably  construed  to  refer  to  that  part 
of  the  trench  where  plaintiff  was  then  at  work,  and  which 
he  would,  in  the  natural  course  of  his  work,  leave  before 
lumber  could  be  bought  and  prepared  for  bracing. 

Errors  are  alleged  in- the  rejection  of  evidence.  As  these 
alleged  errors  do  not  affect  the  question  of  the  plaintiff's 
assumption  of  the  risk,  we  shall  not  discuss  them. 

By  the  Court. —  Judgment  affirmed. 
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Johnson,  Appellant,  vs.  The  City  of  Milwaukee,  Eespond- 

ent. 

September  IS  —  October  jf,  1894. 

Munieipal  corporations:  ConatitutionaJ  law:  OeneraJ  or  special  lawf 
Classification  of  cities, 

1.  Cities  in  tliis  state  being  divided  into  two  classes  —  those  incorpo- 

rated under  special  laws  and  those  chartered  under  the  general 
law,^—  a  statute  conferring  a  new  power  upon  all  the  cities  in  the 
former  class  is  a  general  law  and  uniform  in  its  operation  through- 
out the  state,  within  the  meaning  of  sec.  82,  art.  IV,  Const 

2.  A  construction  of  a  statute,  not  inconsistent  with  its  words,  which 

will  support  its  constitutionality  will  be  preferred  to  a  more  natural 
or  obvious  construction  which  would  render  it  invalid.  Thus,  a 
statute  granting  certain  powers  to  "any  city  operating  under  a 
special  charter  .  .  .  and  authorized  by  such  charter  to  construct 
sewers,"  may  be  construed  to  apply  to  all  cities  whose  special  char- 
ters, either  expressly  or  by  implication,  authorize  them  to  construct 
sewers. 

8w  All  cities  of  this  state  acting  under  special  charters,  being  authorized 
thereby  to  repair  and  keep  in  order  their  streets,  are  "authorized 
by  such  charters  to  construct  sewers,"  within  the  meaning  of  ch.  224, 
Laws  of  1898,  since  the  authority  first  mentioned  carries  with  it 
the  latter. 

4  A  statute  conferring  certain  powers  upon  all  specially  chartered 
cities  which  have  or  shall  attain  a  certain  population,  is  a  general 
law,  within  the  meaning  of  sea  82,  art  IV,  Const,  where  the  object 
to  be  advanced  by  it  bears  such  a  relation  to  population  as  to  justify 
a  classification  upon  that  basia  Ch.  811,  Laws  of  1898,  giving  au- 
thority to  all  specially  chartered  cities  having  a  population  of  8,000 
or  more  to  issue  bonds  for  the  construction  of  sewers,  for  the  pur- 
chase of  lands  for  public  parks,  and  for  permanent  street  improve- 
ments, is  held  a  general  law  and  valid. 

APPEAL  from  the  Circuit  Court  for  MUwauIcee  County. 

This  action  was  brought  in  the  circuit  court  for  Milwau- 
kee county  to  enjoin  that  city  from  issuing  certain  bonds, 
and  the  levy  of  taxes  for  their  payment,  upon  the  theory 
that  the  statutes  which  authorize  the  issuing  of  such  bonds 
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(ch.  224,  811,  Laws  of  1898)  are  unconstitational,  because 
they  are  within  the  prohibition  of  subd.  9,  sec.  31,  art.  IV, 
of  the  constitution,  which  forbids  special  legislation  to 
amend  the  charters  of  cities.  The  complaint  alleges  that 
the  defendant,  the  city  of  Milwaukee^  is  about  to  issue  its 
bonds  for  the  sum  of  $50,000  for  the  purpose  of  perfecting 
its  sewer  system,  under  said  ch.  224,  Laws  of  1893,  and  for 
the  further  sums  of  $57,000  for  permanently  improving 
the  streets  in  that  city,  and  $100,000  for  the  purchase  of 
lands  for  public  parks  and  for  the  improvement  thereof, 
under  said  ch.  311,  Laws  of  1893.  There  was  a  general 
demurrer  to  the  complaint,  which  was  sustained.  From 
the  order  which  sustains  the  demurrer  the  plaintiff  appeals. 
For  the  appellant  there  was  a  brief  by  Elliott^  Hickox  d 
Grothy  and  oral  argument  by  E.  S.  EUioU.  They  con- 
tended, inter  alia^  that  legislation  applying  to  a  certain 
class  or  classes  is  special  and  not  general  unless  the  classifi- 
cation is  based  upon  substantial  distinctions  which  distin- 
guish the  members  of  one  class  from  the  members  of  an- 
other. General  legislation,  when  restricted  to  a  class,  must 
be  based  upon  necessity,  or  on  some  difference  in  the  situ- 
ation or  circumstances  of  the  subjects  composing  the  dif- 
ferent classes  by  which  the  necessity  of  different  legislation 
with  respect  to  them  is  suggested  and  justified.  State  ex 
rel.  Board  of  Comm^rs  v.  Cooley^  58  N.  W.  Eep.  153 ;  An- 
derson V.  Trenton^  42  N.  J.  Law,  486 ;  State  ex  rel.  Sander- 
eon  V.  Mann^  76  Wis.  479 ;  Cobb  v.  BordyAO  Minn.  479 ;  SiaU 
ex  rel.  liicharde  v.  Uaminer^  42  N.  J.  Law,  440 ;  Appeal  of 
AyarSy  2  L.  R  A.  582;  BraceviUe  Coal  Co.  v.  People^  147 
IlL  66.  General  legislation,  when  restricted  to  a  class,  must 
be  justified  by  the  peculiarities  of  the  class  to  which  such 
legislation  applies.  The  legislature  cannot  make  a  merely 
arbitrary  or  artificial  classification;  there  must  be  an  ap- 
parent reason  justifying  such  classification,  and  an  evident 
connection  between  the  distinctive  features  of  the  class 
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regulated  and  the  regulations  adopted.  State  ex  rd.  Board 
of  ComrrCrs  t>.  Cooley^  58  N.  W.  Eep.  153 ;  Philadelphia  v. 
Haddington  M.  E.  Church,  115  Pa.  St.  291;  State  v.  Tren- 
i<m,  48  N.  J.  Law,  438;  D&oine  v.  Cook  Co.  84  111.  590; 

Woodard  v,  Brien,  14' Lea,  520;  State  ex  rd.  Randolph  v. 

Wood,  49  N.  J.  Law,  88.  To  whatever  class  a  law  applies 
it  must,  to  become  a  general  law,  be  applied  to  every  mem- 
ber of  that  class.  Clark  v.  Janesville,  10  Wis.  135-177; 
Johnson  v.  St.  P.  d6  D.  R.  Co.  43  Minn.  222;    Weinma7i  v. 

TT.  cfe  E.  L.  P.  R.  Co.  118  Pa.  St.  192;  State  ex  rd.  Ran- 
dolph V.  Wood,  49  N.  J.  Law,  88.  Where  the  designated 
class  is  so  constituted  as  to  exclude  any  addition  to  its 
number,  legislation  restricted  to  such  class  is  special.  State 
ex  rel.  Sanderson  v.  Mann,  76  Wis.  479 ;  State  v.  Pugh,  43 
Ohio  St.  98;  State  ex  rd.  v.  Smithy  48  id.  211;  Devine  v. 
Cook  Co.  84  111.  590;    Woodard  v.  Brien,  14  Lea,  520. 

For  the  respondent  there  was  a  brief  by  Charles  H.  Ham- 
ilton,  city  attorney,  and  Charles  E.  Esiahrook,  of  counsel, 
and  a  separate  brief  by  Mr.  Hamilton,  and  Winkler,  Fla/nd- 
ers,  Smith,  BoUum  cfe  YiUis,  of  counsel ;  and  the  cause  was 
argued  orally  by  Mr.  Hamilton  and  Mr.  F.  C  Winkler.  As 
to  the  validity  of  the  classification  of  cities  involved  in  the 
acts  in  question,  they  cited  Cohh  v.  Bord,  40  Minn.  479; 
Sichols  V.  Walter,  37  id.  264;  Alexander  v.  Duluth,  58  N. 
W.  Rep.  866;  State  ex  rd.  Board  of  CoramWs  v.  Cooley,  id. 
150;  Walker  v.  Cincinnati,  21  Ohio  St.  14;  Bronson  v. 
Oherlin,  41  id.  476,  480;  State  ex  rel.  v.  Toledo,  48  id.  112; 
State  V.  Pugh,  43  id.. 98;  State  ex  rd.  v.  Smith,  48  id.  211; 
Costdlo  V.  Wyomiiig,  49  id.  202 ;  Stale  v.  Brewster,  39  id.  653, 
658;  McGill  v.  State,  34  id.  228;  State  v.  Powers,  38  id.  54; 

Wheder  v.  Philaddphia,  77  Pa,  St.  338 ;  Kilgore  v.  Magee^  86 
id.  401 ;  Appeal  of  Scranton  School  Dist.  113  id.  178;  Comm. 
V.  Reynolds,  137  id.  389;  Comm.  v.  Denworthy  145  id.  172; 
Stale  ex  rel.  Richards  v.  Hammer,  42  N.  J.  Law,  436,  440; 
State  V.  Trenton,  48  id.  438;  S.  C.  49  id.  423;  Paul  v. 
Vol.  88—25 
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Gloucester  Co.  50  id.  585 ;  Stoite  ex  rel.  Warner  v.  Hoaglamd^ 
51  id.  66;  Rutherford  v.  Heddens,  82  Mo.  388;  Rutherford 
V.  Hamilton^  97  id.  543;  Staie  ex  rel,  Mairtin  v.  Wofford^  25 
S.  W.  Rep.  851;  Bell  v.  Mauh,  36  N.  E.  Rep.  1118;  PeopU 
ex  rel.  D.,  O.  <&  O.  R.  Co.  ^.  GranvUle,  104  lU.  285;  PeopU 
ex  rel.  Meyer  v.  Hazehoood,  116  id.  319,  328,  329;  Haahel  v. 
Burlington^  30  Iowa,  232 ;  Burlington  v.  LeebricJcy  43  id. 
252.  257;  McAunich  v.  M.  d:  M.  R.  Co.  20  id.  338;  Iowa 
R.  R.  Land  Co.  v.  Soper^  39  id.  112;  Lake  v.  State  ex  rel. 
Palw^r^  18  Fla.  501;  15  Am.  &  Eng.  Ency.  of  Law,  984; 
22  Am.  Law  Rev.  403;  36  Cent.  Law  J.  266;  32  Am.  Law 
Reg.'&Rev.  816. 

Newman,  J.  The  constitutional  provisions  which  are 
involved  in  the  decision  of  this  case  are: 

Art.  lY,  sec.  81.  "The  legislature  is  prohibited  from 
enacting  any  special  or  private  laws  in  the  following  cases: 
.  .  .  (9)  For  incorporating  any  city,  town  or  village,  or 
to  amend  the  charter  thereof." 

Art.  IV,  sec.  32.  "  The  legislature  shall  provide  general 
laws  for  the  transaction  of  any  business  that  may  be  pro- 
hibited by  section  31  of  this  article,  and  all  such  laws  shall 
be  uniform  in  their  operation  throughout  the  state." 

The  statutes  challenged,  so  far  as  necessary  to  show  the 
questions  raised,  are  as  follows: 

Laws  of  1893,  ch.  224,  sec.  1.  "The  common  council  of 
any  city  operating  under  a  special  charter  granted  by  the 
legislature  of  this  state,  and  authorized  by  such  charter 
to  construct  sewers,  is  hereby  empowered  to  divide  such 
city  into  sewer  districts  and  to  levy  a  special  tax  of  not 
more  than  one  mill  and  a  half  of  a  mill  on  the  dollar  of  the 
assessed  value  of  the  taxable  property  in  any  such  sewer 
district,  if  in  the  opinion  of  the  common  council  such  spe- 
cial tax  shall  be  needed  for  the  extension  or  improvement 
of  the  sewer  system  for  such  district."    Sec.  2.  "  If  in  the 
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opiaioii  of  such  common  coancil  any  sach  sewer  district 
shall  require  an  extraordinary  oatlay  of  money  for  the 
construction  of  outlets  or  pumping  stations  to  perfect  its 
sewer  system,  such  common  council  is  hereby  authorized 
to  provide  by  ordinance  for  issuing  the  corporate  bonds  of 
such  city." 

Laws  of  1893,  ch.  311,  sec.  L  ^  The  common  council  of 
any  city  incorporated  by  and  operating  under  a  special 
charter  granted  by  the  legislature  of  this  state,  containing 
a  population  of  three  thousand  inhabitants  or  more,  as 
shown  by  the  last  state  or  national  census,  is  hereby  au- 
thorized to  issue  corporate  bonds  .  .  .  for  the  follow- 
ing purposes:  ...  (2)  For  the  construction  of  sewers, 
and  for  the  improvement  and  maintenance  of  the  same. 
...  (9)  For  the  purchase  of  lands  for  public  parks  and 
improvements  thereof.  .  .  .  (10)  For  permanently  im- 
proving streets  in  such  city  and  for  creating  a  fund  out  of 
which  to  advance  the  cost  of  repair  to  sidewalks.    .    .    ." 

Doubtless,  these  statutes,  if  valid,  operate  as  amendments 
to  the  charter  of  every  city  included  within  their  terms. 
If  they  are  general  laws,  within  the  meaning  of  the  consti- 
tutional provisions  cited«  they  are  valid  and  are  to  be  given 
the  effect  intended  by  the  legislature.  If,  on  the  other 
hand,  they  are  special  laws,  within  the  meaning  of  those 
constitutional  provisions,  they  are  void  and  can  have  no 
effect.  So  the  exact  question  presented  for  decision  is 
whether  the  statutes  cited  are  special  or  private  laws, 
within  the  meaning  of  the  constitution. 

These  constitutional  provisions  came  into  the  constitution 
by  amendment  after  many  cities  within  the  state  bad  been 
incorporated  by  special  laws.  The  fact  that  many  cities 
bad  been  incorporated  by  special  laws  may  be  assumed  to 
have  been  borne  in  mind  by  the  people  when  they  put  those 
amendments  into  the  constitution.  It  was  not  provided  or 
intended  that  these  special  charters  should  be  superseded  by 
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incorporation  under  a  general  law.  At  least,  that  was  not 
made  compulsory.  But  it  is  permitted  to  such  cities  as 
were  then  incorporated  under  special  laws  to  continue  to 
operate  under  their  special  charters.  This  must  have  been 
within  the  purpose  of  the  people  in  making  the  amend- 
ments. This  naturally  makes  a  constitutional  division'  of 
the  cities  of  the  state  into  two  classes  upon  that  line, — 
those  which  are  incorporated  under  special  laws,  and  those 
which  have  been  organized  under  the  general  law.  The 
fact,  too,  must  have  been  in  contemplation  of  the  people, 
that  in  process  of  time,  and  by  reason  of  the  growth  and 
development  of  the  cities  which  were  under  special  charters, 
and  changed  conditions,  new  and  enlarged  powers  would 
become  necessary  to  their  well-being  and  progress.  It  was 
intended  to  confer  the  power  to  grant  such  new  or  enlarged 
powers  upon  such  cities,  by  sec.  32  of  art.  IV.  It  was  in- 
tended to  confer  power  ample  for  the  purpose.  The  only 
restriction  is  that  such  powers  shall  be  conferred  only  by 
general  laws  having  a  uniform  operation  through  the  state. 
It  seems  clear  that  an  act  of  the  legislature  which  should 
confer  a  new  power  upon  all  the  cities  in  the  state  which 
are  in  that  class  of  cities  which  are  acting  under  special 
laws,  without  any  exception,  would  be  a  general  law  and 
uniform  in  its  operation  throughout  the  state,  within  the 
intention  of  the  constitution.  If  it  is  found  that  ch.  224, 
Laws  of  1893,  applies  to  all  the  cities  of  the  state  which  are 
acting  under  special  charters,  by  this  test  it  is  a  general 
law.  It  does  apply  to  all  such  cities  if  all  such  cities  are 
authorized  by  their  charters  to  construct  sewers. 

Perhaps  the  more  natural  and  obvious  meaning  of  the 
words  of  the  statute,  "  authorized  by  such  charters  to  con- 
struct sewers,"  is  "  authorized  expressly  by  such  charters 
to  construct  sewers."  If,  with  that  interpretation,  some 
cities  which  are  acting  under  special  charters  would  be 
exduded  from  its  benefits,  and  if  such  an  interpretation 
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would  make  the  statute  a  special  law,  within  the  meaning 
of  the  constitution,  then  some  other  interpretation,  not  in- 
consistent with  the  words  of  the  statute,  which  will  sup- 
port its  constitutionality  will  be  preferred,  even  if  it  is  not 
the  most  natural  or  obvious  construction  of  the  language 
used.  Bigelow  v.  West  Wis.  H.  Co.  27  Wis.  478, 486 ;  JSuffgles 
V.  Fond  du  Lac,  53  Wis.  436;  23  Am.  &  Eng.  Ency.  of 
Law,  349,  and  cases  cited  in  note  2.  To  hold  that  the  stat- 
ute intends  to  include  within  its  benefits  all  cities  acting 
under  special  laws  which  are  authorized,'  either  by  express 
provision  or  by  implication,  by  their  charters  to  construct 
sewers,  is  warranted  if  that  construction  is  necessary  to 
support  the  constitutionality  of  the  statute. 

It  would  perhaps  be  unsafe  to  assume  without  examina- 
tion in  detail  that  all  special  charters  of  cities  expressly 
authorize  the  construction  of  sewers ;  but  perhaps  it  will 
be  safe  to  assume,  without  such  examination,  that  all  spe- 
cial charters  do  give  authority  to  repair  and  keep  in  order 
the  streets  of  the  city.  This  is  one  of  the  more  common 
and  necessary  duties  of  the  city.  This  authority  to  repair 
and  keep  the  streets  in  order  carries  with  it,  without  spe- 
cial mention,  authority  to  construct  drains  and  sewers. 
2  Dillon,  Mun.  Corp.  (4th  ed.),  §  805,  and  the  cases  cited  in 
note  3.  So  it  seems  safe  to  say  that  all  the  cities  of  the 
state  which  are  acting  under  special  charters  are  '^  author- 
ized by  such  charters  to  construct  sewers."  So  it  is  held 
that  ch.  224,  Laws  of  1893,  applies  to  all  the  cities  in  the 
state  which  are  acting  under  special  charters,  and  is  a  gen- 
eral law,  uniform  in  its  application  throughout  the  state, 
and  is  valid. 

But  ch.  811,  Laws  of  1893,  divides  into  two  classes,  for 
the  purposes  of  that  chapter,  the  cities  which  are  operating 
under  special  charters,  and  confers  its  benefits  on  one  class 
only.  Those  having  a  population  of  3,000  or  more  are  au- 
thorized to  borrow  money  and  issue  bonds  for  certain 
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specified  purposes:  "(9)  For  the  purchase  of  lands  for 
public  parks  and  improvements  thereof.  .  .  .  (10)  For 
permanently  improving  streets  in  such  city."  This  pre- 
sents a  difiFerent  question. 

It  would  seem  that,  if  it  is  competent  to  legislate  at  all 
for  cities  acting  under  special  charters,  it  should  be  com- 
petent to  make  some  classification  of  them  suited  to  their 
different  conditions  and  necessities.  All  cannot  use  with 
benefit  powers  which  would  be  of  great  advantage  to  some. 
A  law  which  should  provide  for  one  case  only,  in  a  proper 
case,  should  be  held  to  be  a  general  law.  It  is  not  required 
that  all  general  laws  shall  be  equally  general.  A  law  leg- 
islating for  a  class  is  a  general  law  when  it  is  for  a  class 
^'  requiring  legislation  peculiar  to  itself  in  the  matter  cov- 
ered by  the  law.'^  A  law  relating  to  particular  persons  or 
things  as  a  class  is  said  to  be  general;  while  a  law  relating 
to  particular  persons  or  things  of  a  class  is  deemed  special 
and  private.  Whether  such  laws  are  to  be  deemed  gen- 
eral laws  or  special  laws  depends  very  much  upon  whether 
the  classification  is  appropriate.  Certain  rules  by  which 
the  propriety  of  the  classification  may  be  tested  have  been 
stated  by  courts  and  have  become  well  established.  These 
rules  are  applied  by  the  decisions  with  varying  strictness. 
The  main  difficulty  is  in  the  application  of  the  rules. 

One  rule  is:  All  classification  must  be  based  upon  sub- 
stantial distinctions  which  make  one  class  really  different 
from  another.  It  is  urged  in  favor  of  the  classification 
made  by  ch.  311  that  there  is  much  less  necessity  for  per- 
fectly and  expensively  constructed  streets  and  costly  and 
extensive  public  parks  in  small  cities  than  there  is  in  large 
ones.  In  small  cities  the  streets  are  much  less  used,  and  so 
high  a  degree  of  perfection  is  not  required ;  while,  as  to 
public  parks,  the  people  are  all,  already,  as  near  to  the 
country  and  the  free  air  as  many  of  the  citizens  of  large 
oities  can  be  to  any  public  park.    It  is  considered  that  there 
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is  something  substantial  in  this  view  of  the  difiFerent  re- 
quirements of  large  cities  as  compared  with  small  cities, 
which  makes  one  class  really  different  from  the  other  as 
respects  the  propriety  of  creating  debts  for  permanently 
improving  streets  or  for  buying  land  for  public  parks. 
The  difference  is  sufl3cient  to  account  for  and  to  justify 
such  a  classification  for  that  purpose.  It  is  usually  appro- 
priate to  classify  by  population,  especially  where  the  ob- 
ject to  be  advanced  by  it  bears  fairly  a  relation  to  the 
number  of  population  in  either  class;  and,  while  opinions 
may  fairly  differ  as  to  where  the  line  of  distinction  should 
be  drawn,  that  is  fairly  a  subject  for  the  exercise  of  legis- 
lative discretion.  It  is  not  open  to  question  by  the  courts, 
unless  it  shall  appear  to  be  a  mere  device  to  evade  the 
constitutional  provisions. 

Another  rule  is :  The  classification  adopted  must  be  ger- 
mane to  the  purpose  of  the  law.  The  distinction  in  the 
classification  made  by  ch.  311  is  based  upon  a  real  differ- 
ence of  situation,  as  between  large  and  small  cities,  as  re- 
gards the  necessity  or  propriety  of  creating  debts  for  per- 
manent improvement  of  streets,  and  for  the  purchase  of 
lands  for  public  parks  and  their  improvement.  It  is  ger- 
mane to  the  purpose  of  the  law. 

Another  rule  is :  The  classification  must  not  be  based 
upon  existing  circumstances  only.  It  must  not  be  so  con- 
stituted as  to  preclude  addition  to  the  numbers  included 
within  a  class.  The  test  provided  by  ch.  311  by  which  to 
determine  which  cities  are  within  its  provisions,  is  ^^  the 
last  state  or  national  census."  On  its  face,  the  statute 
seems  intended  to  be  prospective  in  its  operation ;  so  that 
such  cities  as  in  the  future  shall  attain  to  the  required 
population  may  have  the  benefits  of  its  provisions.  With 
this  interpretation,  it  is  in  compliance  with  this  rule.  If 
its  proper  interpretation  were  doubtful,  it  would  receive 
such  interpretation  as  would  render  it  in  compliance  with 
this  role. 
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Another  rule  is :  To  whatever  class  a  law  may  apply,  it 
must  apply  equally  to  each  member  thereof.  Ch.  311  com- 
plies with  this  rule.  It  operates  equally  upon  each  mem- 
ber of  the  class.  It  applies  equally  to  every  city  of  the 
class  having  a  population  of  3,000  or  more. 

Authorities  relating  to  the  questions  discussed  in  this 
opinion  will  be  found  as  follows :  15  Am.  &  Eng.  Ency.  of 
Law,  978,  and  several  following  pages,  and  in  the  notes; 
23  Am.  &  Eng.  Ency.  of  Law,  148-151,  and  notes;  articles 
in  32  Am.  Law  Reg.  &  Rev.  pp.  127,  816. 

The  questions  presented  have  not  been  considered  to  be 
free  from  doubt  and  diflBculty.  In  their  solution  the  prin- 
ciple that  a  statute  is  not  to  be  condemned  as  unconstitu- 
tional unless  it  is  clearly  so  has  had  its  appropriate  influ- 
ence. Both  of  the  statutes  questioned  are  considered  to 
be  general  laws,  within  the  intention  of  the  constitution, 
and  so  valid.  The  demurrer  to  the  complaint  was  rightly 
sustained. 

JBy  the  Court — The  order  of  the  circuit  court  is  aflSrmed. 


Nelson,  Respondent,  vs.  Duluth,  South  Shoke  &  Atlantic 
Railway  Cc»ipany,  Appellant. 
October  f  —  October  tS,  1894. 
Railroads:  Injury  to  person  at  highuxiy  crossing:  ConMbiUory  negH- 
gence:  Failure  to  look. 
Plaintiff  was  injured  by  a  passing  construction  train  while  attempting 
to  drive  across  defendant's  track.    He  was  a  teamster  by  trade, 
and  knew  the  surroundings  perfectly,  and  knew  tliat  this  train 
was  running  at  all  times.    While  approaching  the  track  he  had 
looked  and  had  seen  no  train,  but  had  afterwards  stopped  for  a 
minute  or  more  behind  a  building  thirty  feet  distant  from  the  track, 
which  cut  off  his  view  in  the  direction  from  which  this  train  came, 
and  had  then  driven  towards  the  track  without  looking  in  that 
direction  until  he  had  passed  the  building  twelve  or  fourteen  feet 
and  his  horses*  heads  were  within  four  or  five  feet  of  the  track. 
Heldj  that  he  was  guilty  of  contributory  negligence. 
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APPEAL  from  the  Circuit  Court  for  Douglas  County. 

Ihis  is  an  action  to  recover  damages  for  personal  injuries. 
The  defendant's  track  runs  directly  through  the  village  of 
Iron  River  from  east  to  west.  Main  street,  in  said  villagcj 
runs  north  and  south,  and  crosses  the  track  substantially 
at  right  angles.  The  defendant's  right  of  way  is  sixty-six 
feet  in  width,  and  its  track  is  in  the  center  of  the  right  of 
way,  and  is  straight  for  about  2,000  feet  east  of  Main  street. 
On  the  morning  of  the  17th  of  November,  1892,  in  the  day 
time,  the  plaintiff  was  driving  a  team  of  horses  on  Main 
street  and  approaching  the  track  from  the  south.  The 
team  was  attached  to  a  lumber  wagon,  and  plaintiff  stood 
up  about  the  middle  of  the  wagon.  At  the  southeast 
corner  of  Main  street  and  the  right  of  way  stood  a  store 
building,  which  cut  off  the  view  of  the  track  east  of  Main 
street  to  any  person  approaching  on  Main  street  from  the 
south,  until  he  arrived  at  a  point  about  thirty  feet  from  the 
track.  The  plaintiff  had  looked  up  the  track  to  the  east 
before  reaching  this  building,  but  saw  no  train.  He  stopped 
his  team  when  in  front  of  the  store,  and  readjusted  the 
wagon  box,  and  stayed  there  about  a  minute,  as  he  testi- 
fies. When  he  had  done  this,  he  drove  forward  down 
an  incline  of  about  three  feet  towards  the  track,  his  team 
walking  and  under  control.  An  engine  was  pushing  a 
train  of  loaded  fiat  cars  from  the  east,  and  when  the  horses 
got  within  four  or  five  feet  of  the  track  they  became 
frightened  at  the  approaching  cars,  jumped  forward  two 
or  three  jumps  across  the  track,  and  the  forward  car  of  the 
train  struck  the  wagon,  throwing  plaintiff  out  and  infiict- 
ing  serious  injuries.  There  was  evidence  that  the  train 
was  running  very  fast;  that  there  was  no  lookout  on  the 
forward  car;  and  that  no  whistle  was  blown  or  bell  rung. 

The  jury  returned  a  special  verdict,  by  which  they  found 
(1)  that  the  train  was  negligently  operated ;  (2)  that  such 
negligent  operation  of  the  train  caused  plaintiff's  team  to 
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become  an  manageable,  by  reason  of  which  plaintiff  was 
carried  in  front  of  the  train  and  was  injured ;  (3)  that  such 
negligence  was  the  proximate  cause  of  plaintiff's  injury ; 

(4)  that  plaintiff  was  not  guilty  of  contributory  negligence; 

(5)  that  plaintiff's  damages  were  $10,000.  A  motion  for 
a  new  trial  was  overruled,  and  from  judgment  for  the 
plaintiff  on  the  verdict  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Catlin  tfe 
Butler  and  Carl  C.  Pope^  attorneys,  and  A.  B.  Eldredge^  of 
counsel,  and  oral  argument  by  Mr.  Pope.  They  argued, 
among  other  things,  that  a  person  crossing  the  main  track 
of  a  railroad  must  take  notice  that  trains  are  liable  to  be 
passing  at  any  time,  and  he  must  stop,  look  both  ways,  and 
listen  before  attempting  to  cross,  if  he  would  fulfill  the  re- 
quirements of  ordinary  care.  Martin  v.  Bishop,  59  Wis. 
417;  Williams  v.  <7.,  M.  cfe  St.  P.  E.  Co.  64  id.  1,  4;  Gunn 
V.  W.  cfe  M.  R.  Co.  70  id.  203;  Seefddv.  C,  M.  d6  St.  P.  R, 
Co.  id.  216;  WinstarUey  v.  (7.,  M.  cfe  St.  P.  R.  Co.  72  id. 
375;  Abbot  v.  DwinneU,  74  id.  614;  Schmohe  v.  C,  M.  cfe 
St.  P.  R.  Co.  83  id.  659;  Hansen  v.  C,  M.  dk  St.  P.  R.  Co. 
id.  631.  He  must  use  his  senses  to  avoid  danger.  M*nst  v. 
H.  R.  R.  Co.  35  N.  Y.  9 ;  Ha'oens  v.  Erie  R.  Co.  41  id.  296; 
Harty  v.  Cetit  R.  Co.  42  id.  468 ;  Oorton  v.  Eric  R.  Co.  45  id. 
660;  Morrison  v.  If.  T.  C.  ds  H.  R.  R.  Co.  63  id.  643;  Shain 
V.  JeweUj  86  id.  616;  Mo.  Pao.  R.  Co.  v.  Mosdey,  6  C.  C.  A. 
641;  Rhoades  v.  C.  cfe  O.  T.  R.  Co.  68  Mich.  263;  Lake 
Slwre  cfe  M.  S.  R.  Co.  v.  MiUer,  25  id.  274;  Haas  v.  G.  R.  cfe 
1.  R.  Co.  47  id.  401 ;  Carver  v.  D.  cfe  S.  Plank  R.  Co.  61  id. 
584;  MaUa  v.  C.  cfe  W.  M.  R.  Co.  69  id.  109;  Brady  v.  T., 
A.  A.  cfe  N.  M.  R.  Co.  81  id.  616;  Grostick  v.  J9.,  L.  cfe  N.  R. 
Co.  90  id.  594.  Knowing  all  the  circumstances  as  the  plaint- 
iff did,  it  was  extreme  rashness  of  him  to  drive  down  to 
the  track  as  he  did.  Achtenhagen  v.  Watertown,  18  Wis. 
331 ;  Hopkins  v.  Rush  River,  70  id.  11 ;  Hausmann  v.  Mad- 
ison, 85  id.  187. 
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For  the  respondent  there  was  a  brief  by  Swifty  Murphy 
dk  Bundyy  and  oral  orgument  by  i?.  E.  Bundy,  To  the 
point  that  plaintiff  was  not  guilty  of  any  contributory  neg- 
ligence, they  cited  Winstanley  v.  (7.,  M.  <fe  St  P.  B.  Co.  72 
Wis.  375 ;  See/eld  v.  C,  M.  <fc  St.  P.  R.  Co.  70  id.  216 ;  Boh- 
erts  «.  C.  <&  N.  W.  B.  Co.  35  id.  679;  Duffy  v.  C.  db  N.  W. 
B.  Co.  32  id.  269;  Siegd  v.  M.  &  N.  B.  Co.  79  id.  404; 
Valin  V.  M.  dk  N.  B.  Co.  82  id.  1;  Bower  v.  CI,  M.  dk  St. 
P.  B.  Co.  61  id.  457. 

WiNSLow,  J.  There  was  ample  evidence  to  justify  the 
finding  of  the  jury  that  the  train  was  negligently  operated 
at  the  time  of  the  accident.  The  vital  question  in  the  case 
is  whether  the  finding  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  is  justified  by  the  evidence.  The 
plaintiff  was  a  man  twenty-two  years  of  age,  a  teamster 
by  trade,  and  had  lived  at  Iron  Eiver  a  year  and  a  half. 
He  knew  the  surroundings  perfectly,  and  knew  that  this 
construction  train  was  running  at  all  times.  According  to 
his  own  testimony,  he  started  from  behind  the  store  after 
having  looked  to  the  westward  and  listened  for  a  train 
from  the  east.  He  does  not  claim  even  to  have  looked  to 
the  east  after  he  got  out  from  behind  the  corner  of  the 
store,  until  his  horses'  heads  were  four  or  five  feet  from 
the  rail  of  the  track.  He  was  standing  up  in  the  wagon, 
about  twelve  or  thirteen  feet  back  of  the  horses'  heads. 
Thus,  it  is  clear  that  when  he  first  looked  to  the  east  he 
had  passed  the  corner  of  the  store  somewhere  from  twelve 
to  fourteen  feet.  Unless  there  was  some  obstruction  in 
the  way  which  would  prevent  his  looking  up  the  track 
after  he  passed  the  corner  of  the  store,  he  was  certainly 
negligent,  as  matter  of  law,  in  not  looking.  The  case  is 
not  as  if  he  had  been  advancing  steadily  along  the  street 
and  his  view  had  only  been  momentarily  cut  off  by  the 
building.    In  such  case,  if  he  had  looked  up  the  track  be- 
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fore  passing  in  front  of  the  building,  and  seen  no  train,  it 
might  well  be  that  the  question  whether  he  could  be  ex- 
cused from  looking  the  instant  he  passed  the  building  would 
be  one  for  the  jury.  In  the  present  case  he  had  stopped  a 
minute  or  more  in  front  of  the  building,  where  his  view  of 
the  track  to  the  east  was  entirely  cut  off.  This  effectually 
destroyed  the  value  of  any  previous  look  eastward,  and 
imposed  on  him  a  greater  obligation  to  use  his  eyes  at  the 
first  practicable  opportunity.  There  is  some  evidence  that 
there  were  some  piles  of  stumps  in  the  right  of  way  along 
the  north  side  of  the  store,  which  would  partially  impede 
the  view  of  a  man  standing  on  the  ground.  This  evidence 
is  quite  vague  and  unsatisfactory,  and  the  plaintiff's  lead- 
ing witness  on  the  point  testifies  that  from  the  center  of 
Main  street,  opposite  the  northwest  corner  of  the  store, 
you  could  see  125  feet  down  the  track.  This  witness  also, 
says  that  if  a  man  were  standing  in  a  wagon  he  could  see 
a  great  deal  better.  However  the  evidence  may  be  as  to 
the  view  of  a  man  on  the  ground,  there  is  no  witness,  not 
even  the  plaintiff  himself,  who  testifies  that  the  view  of  a 
man  standing  in  a  wagon  would  bo  materially  obstructed  by 
the  stumps  or  by  the  small  cut  which  existed  east  of  Main 
street.  To  justify  a  man  in  driving  out  from  behind  a 
building  thirty  feet  distant  from  a  railroad  track  towards 
the  track,  where  he  knows  trains  may  be  expected  at  any 
time,  without  attempting  to  use  his  eyes,  there  certainly 
must  be  some  substantial  evidence  that  such  attempt  would 
be  futile.  The  evidence  seems  to  us  to  show  clearly  a  case 
of  contributory  negligence  on  the  part  of  the  plaintiff. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  triaL 
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Bergebok,  Respondent,  vs.  Milks,  Appellant. 

October  2  —  October  tS,  2894, 

Deceit:  Confidential  relations:  Joint  purchase  of  lan± 

Defendant  induced  plaintiff  to  join  with  him  in  the  purchase  of  cer- 
tain land,  each  to  pay  one  half  of  the  purchase  price,  which  de- 
fendant falsely  represented  to  be  |8,000,  when  in  fact  it  was  but 
18,000.  Plaintiff  gave  defendant  ^4,000  to  be  used  in  paying  for 
his  share,  and  defendant  paid  for  the  land  with  $8,000  thereof,  and 
kept  the  remaining  $1,000  himself.  Held,  that  even  though  the 
land  was  worth  $8,000  the  deceit  was  actionable  and  plaintiff  was 
entitled  to  recover  the  amount  paid  to  defendant  in  excess  of  his 
share  of  the  actual  price. 

APPEAL  from  the  Circuit  Court  for  Chippewa  County. 

One  McDonough  had  an  option  to  purchase  certain  lands 
belonging  to  one  Mrs.  Putnam,  for  the  sum  of  $3,000.  The 
defendant  indu'ced  the  plaintiflf  to  purchase  with  him  an 
undivided  one-half  of  the  lands.  Each  was  to  pay  one 
half  of  the  purchase  price  thereof,  and  to  hold  the  same  as 
equal  joint  owners.  The  defendant  represented  to  the 
plaintiff  that  the  price  of  the  lands  was  $8,000,  and  that 
the  lands  were  worth  that  price.  The  plaintiff  gave  the 
defendant  $4,000,  to  be  used  in  paying  his  share  of  the 
purchase  money.  The  defendant  paid  for  the  lands  with 
$3,000  of  that  money,  and  obtained  a  deed  of  the  lands  to 
himself  and  the  plaintiff  jointly,  and  kept  the  remaining 
$1,000  himself.  The  defendant  himself  paid  nothing  for 
the  lands.  On  learning  the  facts  with  reference  to  the 
price  paid  for  the  land,  the  plaintiff  brought  this  action  to 
recover  from  the  defendant  the  amount  of  money  so  de- 
livered to  the  defendant  in  excess  of  his  share  of  the  price 
actually  paid  for  the  land. 

On  the  trial  the  court  submitted  to  the  jury  two  ques- 
tions :  "  (1)  Did  the  plaintiff  enter  into  an  agreement  with 
the  defendant  to  join  with  him  in  the  purchase  of  one  half 
interest  in  the  lands  mentioned  in  the  complaint,  through 
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McDonough,  with  the  understanding  that  the  consideration 
of  such  purchase  was  to  be  $8,000,  one  half  to  be  paid  by 
plaintiff  and  one  half  by  defendant?  And  (2)  if  to  the  first 
question  you  say,  'yes,'  did  the  defendant  represent  and 
tell  plaintiff  that  the  purchase  price  of  $8,000  was  Mrs. 
Putnam's  price  for  the  lands,  and  that  the  same  was  to  be 
paid  to  her?"  .  It  was  agreed  by  the  parties  that  these  two 
questions  covered  all  the  controverted  issues  in  the  case. 
The  jury  answered  both  questions  in  the  aflBirmative.  The 
court  gave  judgment  on  the  verdict,  for  the  plaintiff,  for 
$2,500.    From  that  judgment  the  defendant  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  T.  J,  Connor^  attorney,  and  H.  H.  Rayden^  of  counsel. 

T.  F.  Frawley^  for  the  respondent. 

Newman,  J.  On  the  question  whether  the  relation  of  the 
parties  was  such  that  the  deceit  practiced  upon  the  plaint 
iff  by  the  defendant  will  support  the  action  the  case  very 
much  resembles  Grant  v.  Hardy ^  38  Wis.  668.  To  make 
the  deceit  actionable,  it  is  not  necessary  that  the  relation 
of  the  parties  to  each  other  shall  be  that  of  partners  or 
tenants  in  common.  Other  relations  which  require  and 
inspire  trust  and  confidence  to  be  reposed  by  the  party  de- 
ceived in  the  other  may  be  sufficient  to  bring  the  ca«e  within 
the  rule,  as  stated  in  Orant  v.  Hardy  on  page  674.  If  the 
defendant  was  under  no  obligation  to  the  plaintiff  to  tell 
him  all  he  knew  about  the  land,  he  was  at  least  under  obli* 
gation  not  to  deceive  him  by  false  statements  with  refer- 
epce  to  it  or  the  price  at  which  it  was  to  be  bought  by 
them.  This  he  did,  and  so  obtained  from  him  much*  more 
than  plaintiff^s  share  of  the  price. 

It  is  not  denied  that  the  defendant  purposely  deceived 
the  plaintiff  as  to  the  purchase  price  of  the  land.  Plaintiff 
supposed  that  the  price  to  be  paid  was  $8,000.  It  was,  in 
truth,  only  $3,000.  As  it  was  represented  to  plaintiff,  his 
share  of  the  price  was  $4,000.    In  truth,  his  share  of  the 
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price  was  only  $1,600.  He  gave  to  the  defendant,  on  his 
representation,  $2,500  more  than  his  share  of  the  price 
and  more  than  he  wonld  have  given  if  the  defendant  had 
not  deceived  him.  Yet  it  is  argued  that  this  deceit  is  not 
actionable,  because,  it  is  said,  the  plaintiff  was  not  damaged 
by  it.  This  contention  is  based  upon  the  assumed  fact  that 
the  bargain  was  a  good  one  at  the  price  of  $8,000.  It  must 
be  evident  that  it  would  have  been  a  better  bargain  at  the 
price  of  $3,000.  The  plaintiff  was  entitled  to  his  share  of 
the  full  profit  of  the  bargain.  He  was  entitled  to  all  the 
profit  there  was  in  the  bargain  by  paying  only  his  share  of 
the  price.  Whatever  he  has  paid  more  than  his  share  of 
the  price,  by  so  much  is  the  value  of  his  bargain  diminished. 
This  is  damage.  It  is  damage  of  which  the  deceit  is  the 
cause.  The  plaintiff  paid  $2,500  more  than  his  share  of 
the  price.  The  judgment  of  the  circuit  court  is  right,  and 
is  affirmed. 

By  the  Court —  Judgment  affirmed. 


Baxteb,  Appellant,  vs.  Bbbo,  Eespondent. 

October  S  —  October  iS,  189 J^ 

(1)  Appeal:  Bill  of  exceptions,    (2)  Replevin:  Form  of  judgment  for  de- 

fendant* 

1.  On  appeal  from  the  judgment  in  a  case  tried  by  a  jury,  if  there  is  no  biU 

of  exceptions  containing:  aU  the  evidence,  the  only  question  which 
can  be  considered  is  whether  the  pleadings  support  the  verdict  and 
judgment 

2.  In  replevin  the  answer  was  a  general  denial.    The  property  was 

taken  by  the  writ,  but  remained  in  the  hands  of  the  officer.  Tlie 
verdict  found  its  value,  that  it  was  unjustly  taken  by  plainti£F  and 
that  defendant  was  entitled  to  a  return  thereof,  and  that  defendant 
was  damaged  in  a  certain  sum  by  reason  of  the  taking  and  deten- 
tion. Held,  that  the  judgment  should  have  been  in  the  alternative, 
under  aoc.  2888,  R  a,  for  a  return  of  the  property,  or  for  its  value 
in  case  a  return  could  not  be  had,  with  damages. 
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APPEAL  from  the  Superior  Court  of  Douglas  County. 

Replevin,  commenced  in  justice's  court.  The  complaint 
alleges  that  the  plaintiff  is  lawfully  entitled  to  the  possession 
of  the  property,  and  that  the  same  has  been  and  is  unjustly 
detained  by  the  defendant.  The  answer  is  merely  a  gen- 
eral denial.  The  plaintiff  recovered  judgment,  and  defend- 
ant appealed  therefrom  to  the  superior  court.  The  property 
was  taken  by  the  officer  at  the  commencement  of  the  ac- 
tion, but  upon  the  appeal  neither  party  gave  any  under- 
taking to  obtain  delivery  or  return  thereof,  and  it  seems  to 
have  remained  in  the  possession  of  the  officer.  In  the  su- 
perior court  there  was  a  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals.  The  form  of  the  verdict  and 
judgment  appear  from  the  opinion. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  H.  W,  Dietrich^  and  for  the  respondent  on  that  of  Thor- 
8on  dk  Crawford, 

For  the  appellant  it  was  argued,  among  other  things, 
that  as  the  plaintiff  did  not  acquire  possession  of  the  prop- 
erty under  the  statute,  the  judgment  should  have  been 
simply  for  the  return  of  the  property,  with  costs  and  dam- 
ages.    S.  &  B.  Ann.  Stats,  sec.  2888. 

For  the  respondent  it  was  contended,  inter  aliay  that  as 
the  answer  was  a  general  denial  and  did  not  claim  return 
of  the  property,  the  defendant  might  waive  return  and 
take  judgment  for  the  value.  The  case  does  not  come 
within  the  provisions  of  sec.  2888,  S.  &  B.  Ann.  Stats.,  be- 
cause the  property  was  not  delivered  to  the  plaintiff  but 
remained  in  the  hands  of  the  officer,  and  because  the  de- 
fendant did  not  claim  a  return.  Judgment  must  be  ren- 
dered, therefore,  in  accordance  with  the  provisions  prior  to 
the  enactment  of  that  section.  Farmer^  Z.  &  T.  Co,  ^. 
Coram,  Banh  15  Wis.  441-2;  Pratt  v,  Donova/n^  10  id.  385; 
Klcety  V,  Dellesj  45  id.  490.  Under  Terr.  Stats,  of  1839, 
p.  275,  sec.  32,  and  R  S.  1849,  ch.  119,  sec.  33,  the  judg- 
ment was  properly  entered  for  the  value. 
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Orton,  C.  J.  This  is  an  action  in  replevin  for  one  large 
refrigerator.  The  property  was  taken  by  the  writ.  The 
verdict  of  the  jury  is  "  that  the  value  of  the  property  in 
controversy  is  the  sum  of  J145 ;  that  the  same  was  unjustly 
taken  by  the  plaintiff,  and  that  the  defendant  is  entitled  to 
a  return  thereof;  and  that  the  defendant  has  been  dam- 
aged by  reason  of  the  taking  and  detention  in  the  sum  of 
one  dollar."  The  court  rendered  a  personal  judgment  in 
favor  of  the  defendant  of  $145  as  the  value  of  the  prop- 
erty^ and  $1  damages,  together  with  costs  and  disburse- 
ments. 

There  appears  to  be  no  bill  of  exceptions  in  this  case 
signed  by  the  judge,  and  there  is  no  stipulation  that  the 
document  stipulated  to  stand  as  the  bill  of  exceptions  con- 
tains all  the  evidence  in  the  case.  We  can  therefore  con- 
sider only  the  question  whether  the  pleadings  support  the 
verdict  and  judgment.  Edleman  v.  Kidd^  65  Wis.  18 ;  Strong 
V.  Steve7is  Pointy  62  Wis.  255.  The  only  error  apparent  on 
the  record  seems  to  be  the  form  of  the  judgment.  The 
judgment  should  have  been  for  a  return  of  the  property, 
and  for  its  value  and  damages  in  case  a  return  thereof  can- 
not be  had.  S.  &  B.  Ann.  Stats,  sec.  2888.  The  property 
was  taken  by  the  writ,  and  must  be  disposed  of  by  the 
judgment.  The  judgment  should  have  been  in  the  alterna- 
tive, as  above. 

By  the  Court —  The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  with  directions  to  render 
the  proper  judgment  for  the  defendant. 
Vol.  88—26 
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LiTTLB,  Respondent,  vs.  Superior  Ra.pid  Transit  Rmlwat 
Company,  Appellant. 

October  2  —  October  SS,  1894. 

Street  railways:  Negligence:  Collision  with  carriage:  Contributory  neg- 
ligence: Court  and  jury:  Instructions, 

1.  Plaintiff  was  injured,  while  attempting  to  cross  defendant's  street 

railway  tracks,  by  the  collision  of  an  electric  car  with  the  phaeton 
in  which  she  was  riding.  Upon  the  evidence  (stated  in  the  opinton) 
it  is  held  that  the  questions  of  defendant's  negligence  and  of  plaint- 
iff's contributory  negligence  were  for  the  jury. 

2.  An  instruction  that  "although  plaintiff  might  not  have  exercised 

ordinary  care  in  turning  upon  the  track,  still  if  the  motorman  saw 
her  so  in  danger  and  unconscious  of  peril,  and  thereupon  failed  to 
exercise  ordinary  care  to  avoid  the  collision,  and  such  want  of  or- 
dinary care  was  the  proximate  cause  of  the  injury,  plaintiff  should 
recover,"  is  criticised. 

3.  An  instruction  that  if  the  jury  concluded  that  a  witness  had  testified 

falsely  as  to  any  material  fact  they  might  disregard  all  of  his  testi- 
mony unless  it  was  supported  by  other  evidence,  was  erroneous, 
since  it  authorized  the  jury  to  disregard  the  uncorroborated  testi- 
mony of  a  witness  if  they  concluded  that  he  had,  even  through  in- 
advertence or  mistake,  sworn  falsely  as  to  any  mate-ial  fact 

4.  An  instruction  that  "there  is,  when  a  witness  is  testifying,  an  unde- 

finable  something  that  rings  of  truth,  that  in  spite  of  and  in  the 
face  of  everything  "  the  jury  "  have  a  right  and  should  give  heed 
to,"  was  erroneous  as  being  an  invasion  of  the  province  of  the  jury; 
and  the  error  was  not  cured  by  a  further  instruction  that  the  ver- 
dict must  be  based  upon  the  evidence  given  in  the  case,  and  upon 
nothing  else. 

APPEAL  from  the  Superior  Court  of  Dorighis  County. 

This  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff,  September  1,  1893,  on  N'orth 
Third  street  in  West  Superior,  caused  by  a  collision  of  one 
of  the  defendant's  street  cars,  propelled  by  electricity,  with 
a  phaeton  in  which  the  plaintiff  was  riding,  and  which  col- 
lision is  alleged  to  have  been  caused  by  the  defendant's 
negligence.    The  defendant  answered  by  way  of  admis- 
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sions  and  denials  and  allejjat ions  of  contributory  negligence 
on  the  part  of  the  plaintiff. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
<lict  to  the  effect  that  the  defendant's  negligence  caused 
the  collision  alleged,  and  was  the  proximate  cause  of  the- 
plaintiflTs  injury,  and  that  there  was  no  contributorj^  neg- 
ligence on  the  part  of  the  plaintiff,  and  also  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiflf,  and  therein  they 
assessed  her  damages  at  $1,500.  From  the  judgment  en- 
tered thereon  in  favor  of  the  plaintiff,  the  defendant  ap- 
{>eals. 

For  the  appellant  there  was  a  brief  by  Ross^  Dxvyev  cfe 
Ilaniteh^  and  oral  argument  by  W,  D,  Dwyer.  They  ar- 
gued, among  other  things,  that  as  against  positive  evidence 
of  credible  witnesses  of  the  ringing  of  a  bell,  there  must 
be  something  more  than  the  testimony  of  one  or  more  that 
they  did  not  hear  it,  to  authorize  the  submission  of  the 
question  to  the  jury.  Cidhane  v.  JV.  Y.  C.  cfe  //.  li.  It, 
Co,  60  N.  Y.  133-;  CMcckjo  cfe  R.  /.  R,  Co.  v.  Still,  19  111. 
509;  Chicago  (fc  A.  R.  Co.  v,  Gretzner,  46  id.  82;  Marcott 
V.  M.,  n,  c£-  0.  R.  Co.  49  Mich.  99.  Failure  to  look  before 
crossing  a  street  car  track  will  defeat  a  recovery  in  case 
of  collision  if  the  car  was  in  plain  sight  and  could  have 
been  seen.  Boerth  v.  West  Side  R.  Co.  87  AVis.  288;  Kelli; 
V.  HendriCj  26  Mich.  255 ;  Davenport  v.  Brooklyn  C.  R.  Co. 
100  N.  Y.  632;  McClainv.  Brooklyn  C.  R.  Co.  116  id.  465; 
Scott  V.  Third  Ave.  R.  Co.  59  Hun,  456;  lowing  v.  Atlantic 
Ave.  R.  Co.  11  N.  Y.  Supp.  626;  Harnett  v.  Bleecker  St.  c& 
F.  F.  R,  Co.  49  N.  Y.  Super.  Ct.  185;  Bxizhy  v.  Phila.  Trac- 
tion Co.  126  Pa.  St.  559;  SheeU  v.  Connolly  St.  R.  Co.  54 
N.  J.  Law,  518;  Schtdt^  v.  N.  O.  C.  tfe  L.  R.  Co.  44  La. 
Ann.  509;  Warner  v.  Peoples'  St.  R.  Co.  141  Pa.  St.  615; 
Wheelahan  v.  Phila.  Tractian  Co.  150  id.  187;  Ehrhinan 
V.  East  Ilarrisburg  C  P.  R.  Co.  id.  180;  Carson  v.  Fed.  St. 
ik  P.  V.  R.  Co.  147  id.  219;  Thomas  v.  Cit  Pass.  R.   Co. 
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132  id.  504;  Ward  v,  Roclie^Uv  E,  E.  Co.  17  N.  Y.  Supp. 
4'J7;  Murray  v.  Pontchartraiii  H,  Co.  31  La,  Ann.  490; 
Iol/t4  V.  Toronto  iSt.  li.  Co.  15  Ont.  App.  346;  Thompson 
V.  Thompson^  77  Ga.  692,  697;  Metropolitan  St.  li.  Co.  v. 
Johaaon,  91  id.  466;  North  Side  St  li.  Co.  v.  Want,  4  Tex. 
App.  Civ.  Cas.  237;  Railroad  Co,  v.  Gladmon,  15  Wall. 
401,  404,  409;  Adolph  v.  C.  P.,  iV.  cfe  K  li.  Ji.  Co.  76  N.  Y. 
537;  Wood  v.  JJetroii  C.  St.  li.  Co.  52  Mich.  402;  Coican  v. 
Third  Ave.  li.  Co,  1  N.  Y.  Supp.  612;  Davidson  v.  Denver 
Traiivwaij  Co.  35  Pac.  Rep.  920.  The  maxim  ^^falsus  in 
tawyfalsus  ^;^  oranihits  "  only  applies  where  a  person  know- 
ingly testifies  falsely.  Gottlieb  v.  Hartman^  3  Colo.  60; 
Bufalo  Co.  V.  Van  Sickle,  16  Neb.  363;  Mack  v.  State,  48 
Wis.  271,  286;  Saiitisdma  Trinidad,  7  Wheat.  283,339, 
340;  Pease  v.  Smith,  61  N.  Y.  477;  Wilkins  v.  Earl,  44  id. 
172:  Iliggins  v.  People,  58  id.  377. 

For  the  respondent  there  was  a  brief  by  McIIagh,  Lyons 
ik  Mcintosh,  and  oral  argument  by  lleher  McHugh.  They 
contended,  inter  alia,  that  it  is  the  duty  of  a  street  car 
driver  to  exercise  the  greatest  care  to  avoid  any  collision 
or  accident,  especially  at  street  crossings.  He  should  exer- 
cise all  the  care  that  prudence  may  suggest  in  looking 
about  and  listening  so  as  to  assure  himself  that  his  track 
is  clear  and  safe,  and  for  his  failure  to  do  so  his  employer 
is  responsible.  Heache  v.  Milwaukee  C.  R.  Co.  69  Wis.  402 ; 
Dahl  V.  Milwaukee  C  R.  Co.  65  id.  376;  Booth,  St.  liail- 
ways,  418;  Strutzel  v.  St.  Paul  C.  R.  Co.  47  Minn.  543; 
Shea  V.  St.  Paul  C  R.  Co.  50  id.  395 ;  Aiiderson  v.  Minneaj*- 
olis  St.  R.  Co.  42  id.  490 ;  Baltimore  C.  P.  R.  Co.  v.  McDon- 
nell, 43  Md.  534;  Omaha  St.  R.  Co.  v.  Duvall,  58  N.  W.  Rep. 
531;  Mayo  v.  B.  cfe  M.  R.  Co.  104  Mass.  137;  Murphy  v. 
Orr,  96  N.  Y.  14.  As  the  motorman  either  did  see,  or  by 
the  exercise  of  slight  diligence  could  have  seen,  the  plaint- 
iflTs  perilous  condition  in  thne  to  avoid  the  accident,  she  is 
entitled  to  recover.     Inland  cfc  S.  C.  Co.  v.  Tolson^  139  V. 
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S.  551;  ScoU  v.  D.  &  TF.  R.  Co.  11  Ir.  C.  L.  377;  Wood- 
ward v.  West  S.  St.  R.  Co.  71  Wis.  625;  Austin  v.  N.  J. 
Stenmloat  Co.  43  N.  Y.  82;  Heddles  v.  C.  i&  JST.  W.  R.  Co. 
74  Wis.  239;  Morris  v.  C,  B.  ds  Q.  R.  Cb.  45  Iowa,  32; 
Valiii  V.  M.  <&  N.  R.  Co.  32  Wis.  1.  Contributory  negli- 
gence in  order  to  defeat  recovery  must  be  the  proximate 
cause,  not  the  remote  cause  of  the  injury,  and  it  is  for  the 
jury  to  determine  whether  the  cause  is  remote  or  proxi- 
mate. Therefore  if  there  be  negligence  on  the  part  of  the 
plaintiff,  yet  if  at  the  time  when  the  injury  was  committed 
it  might  have  been  avoided  by  the  defendent  in  the  exer- 
cise of  reasonable  care  and  prudence,  an  action  will  lie  for 
the  injury.  Stuclce  v.  M.  &  M.  R.  Co:  9  Wis.  215 ;  Trow  v. 
Vt.  Cent.  R.  Co.  24  Vt.  487;  Kline  v.  Cent.  Pac.  R.  Co.  37 
Cal.  400 ;  Weymire  v.  Wolfe^  52  Iowa,  533 ;  Walsh  v.  3fm. 
V.  Transp.  Co.  52  Mo.  434;  Thirteenth  &  R  St.  P.  R.  v. 
Broudroxi,  92  Pa.  St.  475;  Pittshurgh,  C.  <&  St.  L.  R.  Co.  v. 
Conn^  104  Ind.  64.  Under  the  evidence  in  the  case  the 
court  cannot  say,  as  a  matter  of  law,  that  the  plaintiflf  was 
guilty  of  contributory  negligence.  Beach,  Cont.  Neg.  §  21)0 ;  * 
Thoresen  v.  La  Crosse  C.  R.  Co.  87  Wis.  ^9^  \  Johnson  v.  L. 
S.  T.  db  T.  Co.  86  id.  64;  Wells  v.  BrooUyn  C.  R.  Co.  5S 
Hun,  389;  Kellny  v.  Mo.  Pac.  R.  Co.  8  L.  R..A.  783;  Shm 
V.  St.  Paul  C  R.  Co.  50  Minn.  395;  Shea  v.  P.  &  B.  V.  R. 
Co.  44  Cal.  414;  Spurrier  r.  Front  St.  C  R.  Co.  3  Wash. 
659;  Swain  v.  Fourteenth  St.  R.  Co.  93  Cal.  179;  Pallas  R. 
T.  R.  Co.  V.  EllioUy  26  S.  W.  Eep.  45d;  Will  v.  West  S.  R. 
Co.  84  Wis.  42;  Quinn  v.  Atl.  Ave.  R.  Co.  12  N.  Y.  Su'pp. 
223;  Chicago  C.  R.  Co.  v.  Robinson^  127  111.  9;  llaney  v. 
Pittsburgh,  A.  <&  M.  T.  Co.  159  Pa.  St.  399.  The  failure 
to  look  and  listen  before  crossing  a  street  railway  track  is 
not,  as  matter  of  law,  negligence.  Beach,  Cont.  Neg.  §  290; 
Buzhy  V.  Phila.  Traction  Co.  126  Pa.  St.  559;  Shea  v. 
St.  Pa^il  C.  R.  Co.  50  Minn.  395;  Anderson  v.  Minneapolis 
St.  R.  Co.  42  id.  490;  McClain  v.  Brooklyn  C.  R.  Co.  116 
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N.  T.  459;  Dallas  R,  T.  R,  Co.  v.  DxiixLap,  26  S.  W.  Rep. 
877;  Chicago  C  R.  Co.  v.  Robinson,  127  III.  9;  Bald  v.  Mil- 
waukee  C.  R.  Co.  65  Wis.  371 ;  Thoresen  v.  La  Crosse  C.  R. 
Co.  87  id.  597. 

Cassoday,  J.  The  evidence  on  the  part  of  the  plaintiff 
tends  to  prove  that  she  and  another  person  were  riding  in 
a  phaeton  with  Mrs.  Jones,  who  was  an  experienced  driver; 
that  Mrs.  Jones  was  siting  on  the  right-hand  side  of  the 
phaeton ;  that  the  horse  was  going  west  on  a  walk,  between 
the  curb  of  the  street  and  the  south  rail  of  the  south  track ; 
that  a  sprinkling  wagon  was  approaching  from  the  west, 
about  a  block  away;  that  to  avoid  the  sprinkling  wagon 
the  driver,  Mrs.  Jones,  attempted  to  cross  the  defendant's 
tracks  by  turning  and  going  diagonally  in  a  northwesterly 
direction,  at  an  angle  of  about  forty-five  degrees ;  that  the 
horse  had  crossed  the  south  track,  and  also  the  space  be- 
tween the  two  tracks,  and  the  hind  wheel  of  the  phaeton 
was  on  the  north  track  when  the  collision  occurred ;  that 
4.he  top  of  the  phaeton  was  up;  that  there  were  no  curtains 
on  the  sides;  that  before  and  after  turning  the  driver  and 
the  plaintiff  were  both  listening  for  a  car;  that  just  after 
so  turning  the  driver  looked  back  along  the  track  a  distance 
of  about  forty-five  feet  to  see  whether  a  car  was  approach- 
ing; that  she  saw  no  car;  that  just  as  she  turned  the 
plaintiff  looked  back  along  the  track  a  distance  of  one  hun- 
dred feet,  and  saw  no  car;  that  neither  the  plaintiff  nor 
the  driver  nor  the  other  person  mentioned  knew  of  the 
;approach  of  the  car,  or  heard  any  signal,  until  it  was  within 
'eight  or  ten  feet  of  the  carriage ;  that  the  car  was  moving 
at  an  unlawful  rate  of  speed, —  to  wit,  exceeding  ten  miles 
an  hour;  that  the  collision  occurred  instantly  after  they 
discovered  the  car.  The  evidence  on  the  part  of  the  de- 
fendant tends  to  prove  that  the  phaeton  was  at  the  time 
going  nearly  straight  across  the  track ;  that  the  speed  of 
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the  car  at  the  time  did  not  exceed  five  to  seven  miles  per 
hour;  that  timely  signals  were  given  by  those  in  charge  of 
the  car;  and  that  the  plaintiff  and  the  driver  could  have 
seen  the  c^r  in  time  to  have  avoided  the  injury,  had  they 
looked  and  listened  as  they  should  have  done.  We  are 
constrained  to  hold  that  under  the  peculiar  circumstances 
of  this  case  the  evidence  v/as  sufficient  to  justify  the  trial 
court  in  submitting  the  question  of  the  defendant's  negli- 
gence to  the  jury  for  determination. 

Counsel  for  the  defendant  are  undoubtedly  right  in  con- 
tending, in  effect,  that  a  person  approaching  a  railway 
track  with  the  view  of  crossing  the  same  is  bound  to  use 
his  eyes  in  looking  and  his  ears  in  listening,  and  if  he  fails 
to  do  so  and  is  injured  in  consequence,  then  he  cannot  re- 
cover, even  though  the  defendant  was  guilty  of  a  want  of 
ordinar}^  care.  The  decisions  of  this  court  to  that  effect 
are  too  numerous  to  mention.  But,  under  the  peculiar  cir- 
cumstances of  this  case,  we  are  constrained  to  hold  that 
the  evidence  was  sufficient  to  justify  the  trial  court  in  sub- 
mitting to  the  jury  for  determination  the  question  of  con- 
tributory negligence. 

Among  other  things,  the  court  charged  the  jury  that : 
"  If  you  find  a  witness  —  conclude  a  witness  —  has  testified 
falsely  as  to  any  material  fact  in  the  case,  you  are  per- 
laiited  to  disregard  all  of  that  witnesses  testimony^  unless  it 
is  supported  hy  other  evidence."  This  instruction  author- 
ized the  jury  to  disregard  all  the  uncorroborated  testimony 
of  any  witness  if  they  reached  the  conclusion  that  he  had, 
even  through  inadvertence  or  mistake,  sworn  falsely  as  to 
any  material  fact.  This  was  error.  As  a  general  rule  the 
question  of  the  credibility  of  witnesses  is  for  the  jury.  If 
they  find  tljat  a  witness  has  testified  falsely  as  to  a  material 
fact,  they  are,  of  course,  at  liberty  to  disregard  such  false 
testimony.  But  before  they  should  apply  the  maxim, 
*'  False  in  one  thing,  false  in  all  things,-'  they  should  find 
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that  the  witness  knowingly  or  intentionally  or  corruptly 
swore  falsely  as  to  a  material  fact.  Mercer  v.  WrighU  ^ 
Wis.  645;  Morely  v.  Bunhar,  24  Wis.  185,  189;  Loucheine 
V.  Strome,  49  Wis.  624;  Black  v.  State,  59  Wis.  471;  People 
V,  Evans,  40  N.  Y.  5 ;  Pease  v.  Smith,  61  N.  Y.  483 ;  Peoj)Ie 
V,  Chapleau,  121  N.  Y.  276.  The  maxim  was  apparently 
founded  upon  the  old  rule  which  rendered  a  witness  con- 
victed of  wilful  perjury  incompetent  to  testify  at  all.  That 
rule  has  in  this  state  been  abolished  by  statute,  although 
the  fact  may  be  shown  to  affect  his  credibility.  R.  S. 
sec.  4073.  In  view  of  this  change  in  the  rule  it  would  seem 
that  the  court  should  in  no  case  take  the  question  as  to  the 
credibility  of  a  witness  from  the  jury.  Mack  v.  State,  4S 
Wis.  286. 

The  portion  of  the  charge  quoted  was  followed  by  this: 
"After  all,  gentlemen,  there  is,  when  a  witness  is  testify- 
ing, an  indefinahle  something  that  rimjs  of  truths  that  in 
spite  <?^and  in  the  face  of  everything  you  have  a  right  and 
should  give  heed  to."  This  made  it  the  duty  of  each  jury- 
man to  define  for  himself  this  "  indefinable  something/' 
and  then  to  give  heed  to  it,  "  in  spite  of  and  in  the  face  of 
everything"  else,  which,  in  his  mind,  may  have  included  a 
preponderance  of  the  evidence.  This  was  an  invasioa  of 
the  province  of  the  jury.  Besides,  it  gave  them  an  intan- 
gible and  unwarranted  license,  and  hence  was  misleading. 
"Every  party  to  art  action  at  law  in  this  state  has  a  right 
to  insist  upon  a  verdict  or  finding  based  upon  the  law  and 
the  evidence  in  the  case,  and  not,  in  the  absence  of  evidence, 
upon  mere  inference,  conjecture,  and  personal  experience." 
Sherman  v,  Menominee  li,  Z.  Co.  77  Wis.  22.  True,  the 
jury  were  told  that  the  verdict  must  be  based  upon  the 
evidence  given  in  the  case,  and  upon  nothing  else.  But 
this  did  not  euro  the  error.  Sears  v,  Loy,  19  Wis.  96;  h\- 
hoffv.  a  cfe  M.  R.  Co,  20  Wis.  344.  The  two  instructions 
were  inconsistent,  and  tended  to  confuse  the  jury.    Ihifl 
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There  is  another  portion  of  the  charge  justly  subject  to 
criticism.  It  is  this:  "Although  plaintiff  might  not  have 
exercised  ordinary  care  in  turning  upon  the  track,  still  if 
the  motorman  saw  hsr  so  in  danger  and  unconscious  of 
peril,  and  thereupon  failed  to  exercise  ordinary  care  to 
avoid  the  collision,  and  such  want  of  ordinary  care  was  the 
proximate  cause  of  the  injury,  plaintiff  should  recover." 
If  the  motorman  so  saw  the  plaintiflE  in  such  danger  and 
unconscious  of  her  peril,  and  might,  by  the  exercise  of  rea- 
sonable care  and  prudence,  have  avoided  the  consequences 
of  the  plaintiffs  negligence,  but  failed  to  do  so,  then  such 
failure  was  something  more  than  a  want  of  ordinary  care 
on  his  part,  and  amounted  to  wanton  or  reckless  conduct, 
as  indicated  in  the  portion  of  the  charge  following  the  part 
quoted.  Inland  <&  S.  C.  Co.  v.  Tolson,  139  U.  S.  551,  558; 
Valin  V.  M.  &  N.  R.  Co.  82  Wis.  16.  Certainly,  a  plaintiff 
cannot  recover  where  both  parties  are  equally  guilty  of  a 
mere  want  of  ordinary  care  —  otherwise,  contributory  neg- 
ligence would  not  be  a  defense. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 


Cadden,  Respondent,  vs.  American  Steel  Barge  Company, 

Appellant. 

October  5  —  October  23, 1894. 

Master  and  servant:  Injury  from  improperly  placed  scaffold:  Fellow- 
senmnts:  Evidence  of  custom:  Contributory  negligence. 

1.  Plaintiff  was  injured  while  working  for  defendant  as  a  riveter  on  a 
"whaleback"  vessel,  by  reason  of  the  improper  and  dangerous 
manner  in  which  a  scaffold  had  been  suspended  and  adjusted  for 
him  to  work  upon.  It  was  the  custom  and  understanding  that  all 
scaffolds  sliould  be  supplied  for  the  riveters  by  the  defendant,  and 
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placed  in  position  and  adjusted  by  men  employed  by  defendant  for 
that  special  purpose  and  doing  the  work  under  its  supervision,  and 
that  the  riveters  should  give  them  no  assistance  or  directions  except 
to  indicate  where  the  scaffolds  should  be  placed.  Held,  that  the 
scaffold  builders  were  not  fellow-servants  with  plaintiff,  but  were 
charged  with  the  duty  which  defendant  owed  him  of  providing  a 
safe  place  for  him  to  work,  and  hence  their  negligence  in  that  re- 
spect is  the  negligence  of  the  defendant 

2.  The  testimony  of  a  witness  as  to  the  custom  in  respect  to  the  relation 
between  the  scaffold  builders  and  the  riveters  was  properly  ex- 
cluded, where  it  appeared  that  he  knew  only  what  defendant's 
superintendent  had  told  him. 

dL  The  evidence  —  showing  among  other  things  that  plaintiff  was  not 
present  while  the  scaffold  was  being  placed ;  that  he  was  told  by 
the  scaffold  builders  that  it  was  all  right;  that  before  getting  down 
upon  it  he  looked  over  the  side  of  the  vessel  to  see  if  it  was  all 
right,  and  it  appeared  to  be  so ;  and  that  two  other  persons,  who 
viewed  it  from  different  directions,  testified  that  it  tipped  the  wrong 
way  —  is  held  to  sustain  a  finding  by  the  jury  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

APPEAL  from  the  Superior  Court  of  Douglas  County. 

This  action  was  brought  by  the  plaintiflE  to  recover 
the  damages  sustained  by  him  while  in  the  employ  of  the 
defendant,  alleged  to  have  been  caused  by  its  negligence. 
The  defendant  owned  and  operated  the  American  Steel 
Barge  Works  at  Superior,  for  building  the  vessels  known 
as  "  Whalebacks ; "  and  at  the  time  of  the  injury  of  which 
the  plaintiff  complained,  June  28,  1892,  he  was  in  defend- 
ant's employ  as  a  riveter  in  and  about  its  works.  In  his 
said  employment  it  was  the  plaintiflf's  duty  to  go  upon  an 
elevated  scaffold  or  platform  on  and  along  the  side  of  a 
certain  whaleback  to  work  as  a  riveter  thereon ;  and  it  is 
alleged  that  it  was  the  defendant's  duty  to  procure  and 
furnish,  for  the  use  of  the  plaintiff,  a  good,  safe,  and  secure 
scaffold  upon  which  to  stand  while  so  at  work;  that  the 
defendant,  by  two  persons  employed  by  it  to  erect  and 
suspend  said  scaffold  and  put  it  in  order,  performed  said 
work  in  a  negligent,  unskilful,  and  unsafe  manner,  of  which 
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the  defendant  bad  notice,  but  its  unsafe  and  dangerous  con- 
dition was  unknown  to  tbe  plaintiflf,  and  the  defendant  neg- 
ligently omitted  to  warn  tbe  plaintiflf  thereof;  that  while 
the  plaintiflf  was  on  the  said  scaflfold  in  his  said  employ- 
ment, by  reason  of  its  unsafe  and  dangerous  condition  it 
tipped  up  to  one  side,  without  fault  on  his  part,  whereby 
the  plaintiflf  was  thrown  from  the  same  down  to  the  dock, 
a  distance  of  twenty  feet,  and  severely  injured,  to  his  dam- 
age, etc.  The  defendant  denied  the  alleged  negligence,  and 
that  it  provided  or  furnished  any  unsafe,  defective,  or 
insufficient  scaflfolding,  or  that  the  plaintiflf  was  injured 
thereby,  and  alleged  that  he  was  injured  by  and  through  his 
own  fault  and  negligence. 

Upon  a  trial  before  the  court  and  a  jury,  a  special  verdict 
was  found:  (1)  That  the  plaintiflf  in  June,  1892,  while  in 
the  employ  of  the  defendant,  fell  from  a  suspended  scaflfold 
and  received  injuries.  (2)  That  there  was  a  crew  of  men 
employed  by  defendant  whose  exclusive  duty  it  was  to  con- 
struct or  place  scaflfolding  where  and  when  called  upon  by 
the  workmen  employed  in  building  barges.  (3)  That  it 
was  the  custom  and  understanding  that  the  scaflfold  builders 
should  receive  no  suggestions,  directions,  or  assistance  as  to 
and  in  constructing  or  placing  in  position  the  scaflfolds,  but 
should  themselves,  without  interference  or  assistance  from 
the  workers  calling  for  the  scaflfolds,  construct  and  place 
the  same.  (4)  That  in  the  present  case  the  plaintiflf  did  not 
erect  or  assist  as  to  placing  or  adjusting  the  scaflfold  from 
which  he  fell.  (5)  That  the  persons  who  placed  the  scaf- 
fold in  position  did  not  exercise  ordinary  care  in  so  doing. 
(6)  That  the  scaflfold,  as  left  by  those  who  placed  it,  \yas 
not  in  a  position  reasonably  safe  for  the  purposes  for  which 
it  was  to  be  used.  (7)  That  the  plaintiflf  did  not  know,  and 
in  the  exercise  of  ordinary  care  would  not  have  known,  of 
the  unsafe  character  of  th*e  scaflfold  before  his  fall  and  in 
season  to  avoid  the  danger.    (8)  After  the  plaintiflf  got  ou 
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the  scaffold,  he  exercised  ordinary  care  for  his  own  safety. 
(0)  Scaffolds  and  appliances  of  the  kind  of  the  one  in  ques- 
tion were  not  in  general  use  in  the  defendant's  yards  for 
a  length  of  time  prior  to  the  accident.  (10)  They  were  not 
used  for  a  length  of  time  for  the  convenience  of  the  riv- 
eters. Plaintiff's  compensation  for  the  injury  was  fixed 
at  $3,250. 

The  court  made  findings  of  facts  on  certain  other  ques- 
tions from  the  evidence,  by  consent  of  the  parties,  in  sub- 
stance that  Mongela  and  Johnson,  employees  of  defendant 
and  members  of  scaffold  building  crews,  were  the  only 
persons  who  aided  or  directed  in  building  or  erecting  and 
suspending  the  scaffold  in  question;  that  the  want  of  ordi- 
nary care  on,  their  part  in  building,  erecting,  and  suspending 
the  scaffold  was  the  proximate  cause  of  plaintiff's  injuries; 
and  that  the  defendant  retained  supervision  over  the  build- 
ing and  erecting  and  suspending  the  scaffold  in  question, 
and  over  the  men  who  erected  the  same. 

Judgment  was  given  in  favor  of  the  plaintiff  and  against 
the  defendant  for  said  $3,250  and  costs,  from  which  the 
latter  appealed.  Such  other  facts  as  are  material  are  stated 
in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Kennedy  cfe  Bur- 
nett^ and  oral  argument  by  E,  C,  Kennedij,  They  contended, 
inter  alia^  that  there  is  no  evidence  that  the  defendant  re- 
tained any  supervision  whatever  over  the  erection  or  plac- 
ing in  position  of  this  scaffold.  No  person  other  than  the 
one  for  whose  use  the  scaffold  was  erected  had  or  exercised 
any  authority  as  to  the  erection  of  the  scaffold,  or  placing 
the  same  in  position.  The  negligence  of  the  scaffold  build- 
ers in  such  a  case  is  that  of  a  fellow-servant,  for  which  the 
master  is  not  liable.  Peschel  v.  6%  M.  cfe  St  P.  li.  Co,  62 
Wis.  338;  Armoitr  v.  Ilahn,  111  U.  S.  313;  Johnson  v.  Ash- 
land W.  Co.  77  Wis.  51;  Webber  v.  Piper,  109  N.  Y.  4%; 
Pwyer  v.  Am,  Exp,  Co,  32  AVis.  307;  Ling  v.  St.  P.,  if.  c& 
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M.  R.  Co,  50  Minn.  160;  Kelleij  v,  Norcrosit,  121  Mass.  508; 
Poi^e^*  V.  Silver  C.  cfe  M.  C.  Co.  84  Wis.  418 ;  KlUea  v.  F(umn, 
125  Mass.  485;  Buswell,  Pers.  Inj.  §  217,  and  cases  cited; 
Butler  V,  Townserul^  126  N.  Y.  105 ;  Burns  v.  SeiuieU,  99 
Oal.  363.  Tiie  mere  fact  that  the  scaffold  builders  were 
negligent  in  allowing  the  scaffold  to  tip  outward  when  sus- 
pended, is  not  sufficient  to  charge  the  defendant  with  neg- 
ligence in  the  employment  of  the  scaffold  builders.  Cooper 
V,  M,  cfe  P.  du  C.  R.  Co.  23  Wis.  QQ^]  Bauleo  v.  iV.  Y.  c& 
//.  R.  Co.  59  X.  T.  356 ;  Bailey,  Master's  Liability,  55  et  seq. 
The  danger  attending  the  tipping  of  the  scaffold  outward 
while  the  inner  edge  rests  upon  an  oval  surface  arises  from 
the  ordinary  operation  of  familiar  laws  of  gravitation ;  and 
the  plaintiff  in  this  case,  in  view  of  the  experience  he  had 
had,  must  be  presumed  to  be  acquainted  with  such  laws. 
If  he  failed  to  observe  the  operation  of  these  laws,  the  risk 
was  his  own  and  not  that  of  defendant.  Wahh  v.  St.  P.  tfc 
/>.  R.  Co.  27  Minn.  367;  Keem  v.  Detroit  C  d  B.  R.  Mills, 
66  Mich.  277;  Melzer  v.  Peninsular  Car  Co.  76  id.  94;  Sweet 
V.  Ohio  C.  Co.  78  Wis.  127;  Ilobhs  v.  Stauer,  62  id.  108; 
JVa^lor  V.  C.  cfc  K.  W.  R.  Co.  53  id.  661 ;  Goltz  v.  M.,  L.  S. 
A  W.  R.  Co.  76  id.  136;  Peffer  v.  Cutler,  83  id.  281;  Nixon 
V.  Selhy  S.  c&  L.  Co.  102  Cal.  458. 

For  the  respondent  there  was  a  brief  by  MiUs  cfe  Dahl, 
and  oml  argument  by  E^  T.  Mills.  They  argued,  among 
other  things,  that  where  it  has  become  the  custom  and 
practice  of  defendant  to  erect  scaffolds  for  its  riveters,  and 
a  contract  is  made  with  that  custom  in  view,  and  defendant 
nndertakes  to  erect  a  scaffold  by  a  separate  crow  over  which 
it  retains  supervision,  and  whose  exclusive  duty  it  is  to 
snspend  scaffolds,  a  riveter  is  not  a  fellow-servant  with  the 
scaffold  builders.  Siws  v.  Ain.  S.  B.  Co.  57  N.  W.  liep.  322 ; 
Conner  v.  Pioneer  F.  P.  Const.  Co.  29  Fed.  liei).  629;  Bralh 
hits  V.  C.  cJ&  K  W.  R.  Co.  38  Wis.  289;  Johnson  v.  First  jVat. 
Bank,  79  id.  414;  Van  den  Ileuvel  v.  JS'at.  F.  Co.  84  id.  {j'd<C}', 
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Beasex  v.  C.  <&  N.  TF.  J?.  Co.  45  id.  477;  Hulehan  v.  G.  J?., 
W.  &  St.  P.  R.  Co.  68  id.  520;  Phillips  v.  C,  J/l  cfe  St.  P. 
R.  Co.  64  id.  475;  Heine  v.  C  cfe  X.  W.  R.  Co.  58  id.  531 ; 
McClarney  v.  C,  M.  cfe  St.  P.  R.  Co.  80  id.  278;  Pivr/er  v. 
Am.  Exp.  Co.  82  id.  307;  Shxdtz  v.  C.  M.  <&  St.  P.  R.  Co. 
40  id.  589;  Smith  v.  C,  31.  db  St.  P.  R.  Co.  42  id.  520;  1 
Shearin.  &  Redf.  Neg.  §  205 ;  Bekm  v.  At^our,  58  Wis.  1  ? 
Benzing  v.  Stelmcayy  101  N.  Y.  547;  Smith  v.  Peninsnlar 
Car  Workffy  60  Micb.  501 ;  Arhersoii  v.  Pennison,  117  Mass. 
408;  Shennan  v.  Meyiominee  R.  L.  Co.  72  Wis.  122;  Lanlng 
V.  J\r.  Y  C.  R.  Co.  49  N.  Y.  521;  7  Am.  &  Eng.  Ency.  of 
Law,  830;  Fnller  v.  Jewett,  80  N.  Y.  46;  Kirlpatrick  v. 
N.  Y.  C.  c&  //.  R.  li.  Co.  79  id.  240;  Green  v.  Banta,  4S 
N.  Y.  Super.  Ct.  156;  Kain  v.  Smith,  SO  N.  Y.  375;  Pevliii 
V.  Smith,  id.  470;  Manning  v.  llogan,  78  id.  615;  Mxdch^y 
V.  Methodht  R.  Soc.  125  Mass.  487;  Pullman  P.  C.  Co.  v. 
Loach,  143  IlL  242;  Northern  Pac.  R.  Co.  v.  Churless,  51 
Fed.  Rep.  502;  Penning  v.  Gould,  157  Mass.  563;  McLeaih 
V.  Standard  0.  Co.  21  N.  Y.  Supp.  874;  E^^nst  v.  Broicn 
H.  &  C.  Co.  24  id.  359;  Cougle  v.  McKee,  151  Pa.  St. 
602;  Foster  v.  Mo.  Pac.  R.  Co.  115  Mo.  165;  Haworth  t\ 
Seevers  Mfg.  Co.  51  N.  ^Y.  Rep.  68;  ReUy  v.  Erie  T.  cfe  J. 
Co.  34  Minn.  321;  Hechnan  v.  Mackey,  35  Fed.  Rep.  353. 
Plaintiff  had  a  right  to  assume  that  the  scaffold  was  safe, 
especially  after  being  told  so,  and  he  did  not  know  its  un- 
safeness.  He  had  a  right  to  assume  that  it  was  fastened 
with  a  proper  lateral  support  in  such  a  manner  that  it 
would  not  give  way.  From  where  he  stood  he  could  not 
tell  whether  it  rested  against  the  oval  or  perpendicular  sur- 
face of  the  boat.  The  assumption  of  the  risk  was  a  ques- 
tion for  the  jury.  Bessex  v.  C.  ik  N.  W.  R.  Co.  45  Wis.  477; 
Cole  V.  a  c&  iV.  W.  R.  Co.  67  id.  272;  Clapp  v.  M.  <&  St.  R 
R.  Co.  36  Minn.  6;  Piette  v.  Bavarian  B.  Co.  91  Mich.  605; 
14  Am.  &  Eng.  Ency.  of  Law,  854 ;  Slndtz  v.  C,  M.  &  St.  P. 
R.  Co.  40  Wis.  589;  Ditherner  v.  C,  M.  cfe  St.  P.  R.  Co.  ^7 
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id.  138;  Northern  Pac.  E.  Co.  v.  Herbert,  116  U.  S.  642; 
Kellogg  v.  C.  cfe  N.  W.  B.  Co.  26  Wis.  223;  Grannie  v.  C^ 
St.  P.  cfe  K.  C.  R.  Co.  81  Iowa,  444;  Johnson  v.  First  Nat. 
Banky  79  Wis.  414;  Mledge  v.  N.  C.  <&  O.  H.  Co.  100  Cal. 
282;  Mxon  v.  SeJhy  S.  (&  L.  Co.  102  id.  458. 

PiNNEY,  J.  1.  There  does  not  appear  to  have  been  much 
dispute  in  respect  to  the  facts,  and  the  verdict  of  the  jury 
is,  we  think,  sustained  by  sufficient  evidence.  It  shows 
that  the  custom  and  practice  was  that  all  scaffolds  were 
supplied  for  the  riveters  by  the  defendant  company,  and 
there  were  men  there  under  its  control  for  the  special  pur- 
pose of  building  and  placing  them  in  the  positions  directed 
by  the  riveters.  With  this  the  riveters  had  nothing  what- 
ever to  do,  beyond  telling  them  where  they  wanted  the 
scaflfolds  placed.  The  scaffold  was  constructed  of  two  planks 
nailed  upon  crosspieces  at  each  end,  with  ropes  attached  to 
the  crosspieces  on  the  inside  and  outside  to  suspend  it,  and 
these  were  fastened  to  stanchions  above  the  deck.  The 
inner  ropes  lay  flat  against  the  side  of  the  boat,  which 
curved  inward.  It  was  necessary  that  the  outer  side  of  the 
scaflfold  should  be  the  highest,  so  that  it  would  tip  toward 
the  side  of  the  boat  and  rest  securely  against  it.  It  ap- 
peared that  the  accident  was  caused  by  the  improper  and 
dangerous  manner  in  which  the  scaffold  was  suspended  and 
adjusted,  so  that  it  tipped  outward  and  to  the  dock;  and  in 
consequence,  when  the  plaintiff  got  upon  it,  the  inner  side 
of  the  scaffold  slipped  up  the  side  of  the  boat,  and  rested 
flatwise  on  its  side,  instead  of  its  edge  resting  securely 
against  it,  whereby  the  plaintiff  was  thrown  upon  the  dock 
below. 

2.  The  ruling  of  the  court  excluding  the  testimony  of  the 
witness  Kogers  as  to  the  custom  of  the  defendant  relative 
to  the  control  of  the  scaffold  builders  was  properly  made. 
It  did  not  appear  that  he  was  sufficiently  qualified  to  tes- 
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tif y  on  the  subject.  Ho  said,  in  substance,  that  he  learned 
the  custom  from  the  defendant's  superintendent  when  he 
(witness)  took  charge  as  foremaiU  of  the  carpenters,  about 
six  months  before  the  accident;  that  they  were  told  the 
scaffold  builders  were  to  do  whatever  they  told  them,  and 
whenever  they  told  them.  He  did  not  profess  to  have  any 
knowledge  as  to  the  relation  between  the  scaffold  builders 
and  riveters,  or,  indeed,  of  any  custom  at  all.  He  knew 
simply  what  the  superintendent  had  told  him. 

3.  It  is  contended  that  the  plaintiiBf  was  guilty  of  con- 
tributory negligence  in  going  upon  the  scaffold  in  the  man- 
ner in  which  it  had  been  adjusted  and  suspended,  but  the 
verdict  of  the  jury,  upon  sufficient  and  competent  evidence, 
has  found  on  this  point  in  favor  of  the  plaintiff.  It  appears 
that,  after  the  plaintiff  had  riveted  up  the  side  of  the  whale- 
back  three  or  four  feet,  he  directed  the  scaffold  builders  to 
raise  the  scaffold  up  so  the  hatch  could  be  finished,  and 
they  began  doing  so,  when  he  left  to  take  some  chisels  to 
be  sharpened.  He  returned  after  an  absence  of  fifteen 
minutes,  and  the  scaffold  builders  were  about  leaving  just 
as  he  came  on  deck,  within  about  100  or  150  feet  from 
where  the  scaffold  was  hung.  He  asked  one  of  them 
(Johnson),  "Is  that  scaffold  all  right  now?"  and  he  said, 
^*  Yes."  He  looked  no  further  until  he  got  down  to  where 
the  scaffold  was,  and  then  down  to  the  scaffold,  and  then 
he  looked  over  to  see  if  it  was  in  its  right  place,  and  it  ap- 
peared to  be.  He  then  had  to  slide  down  over  the  side  of 
the  whaleback  six  or  seven  feet  to  get  upon  it.  He  testi- 
fied that  he  always  took  a  look  at  a  swinging  scaffold  be- 
fore going  upon  it,  to  see  if  it  was  all  right,  and  took  a 
look  at  this  one.  "  It  appeared  to  me  to  be  all  right,  over 
where  I  was  standing."  Two  witnesses,  viewing  it  from 
different  directions,  testified  that  the  scaffold  tipped  out 
over  the  dock,  when  it  should  have  tipped  toward  the  side 
of  the  boat  in  order  to  be  secure  and  safe.    There  was 
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:8nfficient  evidence  to  sustain  the  verdict  of  the  jury  on  this 
question,  as  well  as  others ;  and  the  trial  judge  was  satisfied 
with  the  verdict  and  denied  a  motion  for  a  new  trial  made 
on  the  ground  that  the  verdict  was  contrary  to  evidence. 
We  cannot  interfere  with  the  finding. 

4.  The  verdict  of  the  jury,  as  well  as  the  evidence,  is 
<5learly  to  the  eflfect  that,  as  between  the  plaintiff  and  de- 
fendant, it  was  its  duty  to  furnish  him  with  proper  scaflFolds, 
securely  and  safely  placed,  where  he  could  safely  work  for 
it  in  riveting  upon  the  sides  of  the  whaleback  in  question, 
and  they  were  to  be  suspended  along  the  side  of  the  boat 
wherever  and  whenever  he  indicated,  to  enable  him  safely 
to  prosecute  his  work.  This  '*  was  the  custom  and  under- 
4standing."  He  had  no  other  control  over  or  relation  to 
them,  and  they  were  in  all  other  respects  under  the  control 
•of  the  superintendent  of  the  defendant,  under  whom  it  was 
their  exclusive  duty  to  build  and  so  place  such  scaffolds. 
The  contention  of  the  defendant's  counsel  that  the  plaintiff 
and  the  scaffold  builders  were  fellow-servants  of  the  de- 
fendant, engaged  in  a  common  service  or  employment,  and 
that  the  defendant  was  therefore  not  liable  to  the  plaintiff 
for  damages  caused  to  him  by  the  negligence  of  the  scaffold 
builders  in  not  safely  and  securely  placing  and  suspending 
the  scaffold  in  question,  cannot,  we  think,  be  sustained. 
It  is  entirely  plain  that,  as  between  the  defendant  and  the 
plaintiff,  it  was  its  duty  to  furnish  him  a  proper  and  safe 
place  to  work  as  a  riveter  on  and  along  the  side  of  the 
whaleback.  The  scaffold  builders  were  not  engaged  in  the 
<5ommon  service  or  employment  of  the  plaintiff,  but  in  an 
.  entirely  different  service,  namely,  in  discharging  for  the 
defendant,  under  its  direction,  the  duty  it  owed  as  master 
to  the  plaintiff  as  its  servant.  For  any  damages  caused  by 
the  neglect  of  this  duty,  the  master  is  clearly  liable ;  and, 
while  he  may  delegate  the  performance  of  the  duty  to  other 
employees,  he  cannot  thereby  escape  from  liability  for  its 
Vou  88—27 
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nonperformance.  If  they  are  negligent  or  fail  to  discharge 
his  duty  properly,  their  neglect  is  to  be  imputed  to  him, 
and  the  liability  on  his  part  still  remains.  The  scaffold 
builders  were  not,  in  the  true  sense  of  the  rule  relied  on, 
fellow-servants  with  the  plaintiff,  who  was  using  the  scaf- 
fold, but  were  charged  with  the  duty  of  the  master  to  the 
servant,  and  were  therefore  engaged  in  a  distinct  and  in- 
dependent department  of  service.  This  view,  we  think,  is 
decisive  of  the  case,  and  shows  that  the  injury  the  plaintiff 
sustained  is  the  result  of  what  in  law  must  be  regarded  as 
the  negligence  of  the  defendant. 

The  distinction  between  this  case  and  most  of  those  cited 
by  the  appellant's  counsel  is  noticed  in  Peachd  v.  67.,  M.  tfi 
St.  P.  a.  Co.  62  Wis.  343-347,  and  consists  in  the  fact  that 
here  the  defendant  was  not  merely  to  furnish  materials  for 
the  scaffolds  and  men  to  build  them,  leaving  the  application 
of  the  materials  or  adjustment  and  placing  of  the  scaffolds 
to  the  plaintiff  and  other  employees  of  the  defendant,  as  in 
that  case  and  in  Armour  v.  Hahn^  111  U.  S.  313,  and  other 
cases  cited,  but  here  the  defendant  was  bound  to  properly 
place  or  suspend  the  scaffold  in  position  for  the  plaintiff  to 
work  thereon ;  for  it  is  found  that  "  it  was  the  custom  and 
understanding  that  the  scaffold  builders  should  receive  no 
suggestions,  directions,  or  assistance  as  to  or  in  construct- 
ing or  placing  in  position  the  scaffolds,  but  should  them- 
selves, without  interference  or  assistance  from  the  workers 
calling  for  the  scaffolds,  construct  and  place  the  same ; "  and 
it  is  further  found  that  the  defendant  retained  supervision 
over  the  building,  erecting,  and  suspending  the  scaffolds  in 
question,  and  the  men  who  erected  the  same.  The  principle  • 
in  question  is  a  familiar  one,  and  sustained  by  numerous 
decisions.  We  cannot  doubt  its  applicability  to  the  present 
case.  Bessex  v.  C\  db  N,  W,  P.  Co.  45  Wis.  477;  Ifulehan 
V.  O.  J?.,  W.  (b  St.  P.  P.  Co.  58  Wis.  319;  MoClamey  v. 
a,  M.  i&  St.  p.  p.  Co.  80  Wis.  280.  In  Pwi/er  v.  Ain.  Exp. 
Co.  82  Wis.  307,  it  was  held  that  the  question  whether  dif- 
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ferent  employees  of  the  same  master  are  to  be  regarded  as 
fellow-servants  in  a  common  employment  depends  upon  the 
nature  of  the  act  in  the  performance  of  which  the  injury 
was  inflicted,  without  regard  to  the  rank  of  the  negligent 
servant,  and  that  the  master  is  not  liable  unless  the  negli- 
gent act  pertained  to  a  matter  in  respect  to  which  he  owed 
a  direct  duty  to  the  servant  injured.  In  that  case  the  doc- 
trine is  approved  that,  if  the  act  is  one  it  is  the  duty  of  the 
master  to  perform,  then  the  offending  employee  is  not  a 
servant,  but  an  agent,  and  the  real  eflfect  of  the  rule  which 
is  acted  on  in  JSrabUts  v.  C.  <&  N.  IF.  R.  Co.  38  Wis.  289, 
and  ScKuUz  v.  O.y  M.  dk  St.  P.  R.  Co.  48  Wis.  375,  is  to 
make  any  servant  of  the  company  who  is  charged  with  the 
performance  of  any  duty  which  the  master  owes  its  servants 
a  vice-principal  in  respect  thereto. 

If  it  could  be  said  that  the  duty  of  the  master  ended 
with  furnishing  proper  scaffolds,  ready  to  be  adjusted,  and 
that  they  were  to  be  suspended  and  adjusted  by  the  plaint- 
iff, or  by  him  in  company  with  others,  his  co-employees,  we 
think  the  defendant  would  not  be  liable  for  the  plaintifTs 
injury ;  but,  under  the  finding,  it  is  clear  that  the  plaintiff 
was  not  to  have,  and  did  not  have,  anything  to  do  with 
placing  the  scaffold,  but  that  this  duty  was  devolved  on 
the  defendant,  and  whether  by  custom  or  by  agreement  is 
not  material.  The  fact  that  the  plaintiff  was  to  indicate 
where  it  was  to  be  placed,  or  had  a  right  to  object  that  it 
was  not  properly  suspended  or  adjusted,  does  not  affect 
the  result.  He  certainly  had  a  right  to  call  on  the  defend- 
ant to  do  its  duty,  and  to  object  that  it  had  not  been  prop- 
erly performed.  Under  the  facts  found,  in  view  of  the  duty 
of  the  defendant  to  suspend  and  adjust  the  scaffold  prop- 
erly, it  became,  in  our  opinion,  a  placCy  as  distinguished 
from  a  mere  appliance^  which  the  defendant  was  bound  to 
furnish  the  plaintiff,  though  changing  in  location  with  the 
exigencies  of  the  work ;  and  it  was  its  duty  to  see  that  it 
was  in  a  reasonably  safe  and  proper  condition  to  enable 
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the  plaintiff  to  work  thereon.  The  plaintiff  did  not  take 
the  risk  of  the  carelessness  of  those  who  were  selected  by 
the  defendant  and  undertook  to  do  its  duty,  even  though 
they  were  the  servants  of  the  same  master.  This  view  of 
the  case  is  in  accordance  with  former  decisions  of  this 
court  and  a  great  preponderance  of  authority.  The  sub- 
ject has  recently  received  elaborate  and  careful  considera- 
tion in  the  supreme  court  of  the  United  States,  particularly 
in  Northern  P.  R.  Co.  v.  Herbert^  116  U.  S.  642;  Hough  v. 
Bailway  Go.  100  U.  S.  213;  Baltimore  dk  O.  B.  Co.  v. 
Baugh,  149  U.  S.  387,  and  Union  P.  B.  Co.  v.  Daniels,  153 
U.  S.  684,  688.  In  Sims  v.  Am.  Sted  Barge  Co.  (Minn.)  57 
N.  W.  Eep.  322,  where  the  facts  were  quite  the  same  as  in 
the  present  case,  a  similar  conclusion  was  reached ;  and  so  in 
Conner  V.  Pioneer  F.  P.  Const.  Co.  29  Fed.  Eep.  629.  That 
the  plaintiff  and  the  scaffold  men  or  crew  were  not  fellow- 
servants  in  the  employ  of  the  defendant  and  engaged  in  a 
common  service  or  employment,  within  the  meaning  of  the 
rule  invoked  by  counsel  of  the  defendant,  is  maintained  in 
very  many  quite  recent  cases  in  the  courts  of  other  states. 
Ford  V.  FitchburgB.  Co.  110  Mass.  240,  260;  Belley  v.  Nor- 
cross,  121  Mass.  508;  Lawless  v.  Conn.  B.  B.  Co.  136  Mass. 
1 ;  Sadowshi  v.  Mich.  Car  Co.  84  Mich.  105;  Boux  v.  Blod- 
gett  cfe  D.  L.  Co.  94  Mich.  615;  Zouisvilley  N.  A.  <&  C.  B. 
Co.  V.  Graham,  124  Ind.  89;  Wilson  v.  Willim^ntic  Linen 
Co.  50  Conn.  433;  Lewis  v.  Seifert,  116  Pa.  St.  628;  Fuller 
V.  JeweU,  80  N.  Y.  46;  Crispin  v.  Bahhitt,  81  N.  Y.  516; 
Beming  v.  Steinway,  101  N.  Y.  547;  Jaques  v.  Great  Falls 
Mfg.  Co.  (N.  H.)  22  Atl.  Rep.  552;  Shanny  v.  Androscoggin 
Mills,  66  Me.  426.  The  case  of  Bums  v.  SenneU,  99  Cal. 
363,  is  one  where,  by  the  contract,  the  servant  and  certain 
of  his  fellows  were  to  adjust  the  appliances  by  which  the 
work  was  to  be  done,  and  is  plainly  inapplicable. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 
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LoFDAHL,  by  gaardian  <id  Utem^  Eespondent,  vs.  MiirifSAP' 
OLI8,  St.  Paul  &  Sault  Stk.  Mamb  Railway  Oompaht, 
Appellant. 

Octc^yer  S^  October  tS,  1894. 

BaUroada:  Ii\fury  to  person  on  track:  Contributory  negligence. 

A  boy,  sixteen  years  old  and  familiar  with  railway  trains,  who  de- 
liberately placed  himself  upon  a  railway  track  twenty  feet  in  front 
of,  and  with  his  back  towards,  an  engine  which  he  knew  was 
liaUe  to  move  at  any  time^  was  guilty  of  contributory  negligence 
precluding  a  recovery  for  an  injury  caused  by  negligence  (which 
was  not  gross  or  wanton)  in  moving  such  engine ;  and  it  is  im- 
material whether  he  was  at  the  time  upon  a  licensed  way  or  was 
a  mere  trespasser  on  the  track. 

APPEAL  from  the  Circuit  Court  for  Polk  County. 

This  action  is  to  recover  for  personal  injuries.  The  de- 
fendant's railroad  runs  due  east  and  west  through  the  vil- 
lage of  Amery.  A  side  track  extends  parallel  with  the 
main  track  and  a  few  feet  distant  therefrom  nearly  the  en- 
tire distance  through  the  village.  A  street  named  Keller 
avenue  extends  up  to  the  right  of  way  from  the  north,  at 
right  angles  with  the  right  of  way  and  track.  From  the 
end*of  this  street  a  licensed  way  exists  across  both  tracks 
and  right  of  way  to  the  south.  The  depot  and  passen- 
ger platform  are  just  west  of  this  licensed  way.  The  ac- 
cident happened  in  the  daylight  on  the  morning  of  May  7, 
1888,  and  the  plaintiflf  was  nearly  sixteen  years  of  age.  A 
gravel  train  had  just  come  in  from  the  east  and  stopped 
on  the  side  track  near  the  depot.  The  plaintiff  had  been 
waiting  for  this  train,  and  got  onto  it,  intending  to  ride  to 
Dresser  Junction,  a  station  west  of  Amery.  While  he  was 
on  the  gravel  train  a  freight  train  came  in  from  the  west 
on  the  main  track,  and  stopped,  the  engine  being  near  the 
d^pot.  The  plaintiff  saw  it.  He  had  been  much  around 
railroad  trains  and  depots.    Just  after  it  came  in  the  con- 
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ductor  or  brakeman  put  him  oflF  the  gravel  train.  He  got 
off  on  the  north  side,  next  the  main  track,  and  stepped  over 
with  one  foot  on  the  main  track,  about  fifteen  or  twenty 
feet  in  front  of  the  freight  engine,  and,  as  he  claims, 
on  the  aforesaid  licensed  way,  having  an  angry  alter- 
cation with  the  man  who  put  him  off  the  train.  He  stood 
with  his  back  to  the  freight  engine.  While  he  was  so 
standing  the  fireman  of  the  freight  engine,  during  the  tem- 
porary absence  of  the  engineer,  moved  the  engine  forward 
a  short  distance,  and  ran  over  plaintiff's  foot,  making  am- 
putation necessary. 

The  foregoing  facts  are  either  undisputed  or  taken  from 
the  plaintiff's  own  evidence.  There  was  evidence  that  no 
signals  were  given.  On  the  part  of  the  defendant  there 
was  evidence  that  plaintiff  was  not  on  the  licensed  way, 
but  at  a  point  considerably  east  thereof,  on  the  right  of 
way. 

The  jury  found  a  special  verdict  in  substance  as  follows: 
(1)  That  no  signal  was  given  before  the  moving  of  the 
freight  engine ;  (2)  that  a  licensed  way  existed  across  the 
right  of  way,  being  a  continuation  of  Keller  avenue; 
(3)  that  plaintiff  was  injured  within  the  limits  of  this  li- 
censed way ;  (4)  that  the  fireman  who  moved  the  freight 
engine  had  reasonable  ground  to  expect  that  a  person 
might  probably  be  on  the  track  where  plaintiff  was,  when 
he  moved  the  engine ;  (5)  that  he  did  not  exercise  ordinary 
care  when  he  moved  the  engine;  (6)  that  his  want  of  ordi- 
nary care  was  the  proximate  cause  of  the  injury ;  (7)  that 
plaintiff  was  not  guilty  of  contributory  negligence ;  (8)  that 
plaintiff's  damages  were  $4,000.  A  motion  to  set  aside 
the  verdict  and  for  a  new  trial  was  overruled  by  the  court, 
and  from  judgment  for  the  plaintiff  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  signed  by  Henry  B. 
Dikej  attorney,  and  Alfred  H.  Bright  and  Geo.  B.  YouHgy 
of  counsel,  and  the  cause  was  argued  orally  by  Mr.  BrighL 
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They  argued,  among  other  things,  that  the  plaintifTs  neg* 
ligence  conclusively  appears  from  his  own  showing.  D&- 
laney  v.  M.  db  St.  P.  Ji.  Co.  33  Wis.  67;  NiohoUon  v.  Erie 
R.  Co.  41  N.  T.  524;  Railroad  Co.  v.  Depew,  40  Ohio  St. 
121;  Bryaon  v.  (7.,  B.  cfe  Q.  R.  Co.  57  N.  W.  Eep.  430;  111. 
Cent.  R.  Co.  v.  Hall,  72  111.  222;  Goldstein  v.  C,  M.  cfe  St. 
P.  R.  Co.  46  Wis.  404;  Haas  v.  C.  cfe  N.  W.  R.  Co.  41  id. 
44;  Randall  v.  JUT.  W.  Tel.  Co.  54  id.  149;  WiUiams  v.  a, 
Jf.  cfe  St.  P.  R.  Co.  64  id.  1. 

For  the  respondent  there  was  a  brief  by  George  D.  Mo- 
Dill  and  Butts  tfe  Jaques,  and  oral  argument  by  Charles  J. 
Butts.  They  contended,  inter  alia,  that  the  party  who 
last  had  an  opportunity  to  avoid  the  injury,  notwithstand- 
ing the  negligence  of  the  other,  is  alone  liable  for  it. 
Shearm.  &  Eedf.  Neg.  §§  61  and  note  1  (p.  86),  99,  483  and 
note  1  (p.  295),  484;  Bostwick  v.  M.  dk  P.  R.  Co.  2  K  Dak. 
440;  2  Thomp.  Neg.  1157,  note  1;  R.  Co.  v.  Eassen^  34 
Cent.  L.  J.  364;  Clainpit  v.  (7.,  St.  P.  db  E.  C.  R.  Co.  84 
Iowa,  71;  Guenther  v.  St.  Z.,  I.  M.  cfe  S.  R.  Co.  95  Mo.  286; 
Gates  V.  B.,  C.  R.  cfe  M.  R.  Co.  39  Iowa,  45 ;  Chicago,  B.  cfe 
Q.  R.  Co.  V.  Wymorey  58  K  W.  Eep.  1120;  Chicago,  B.  cfe 
Q.  R.  Co.  V.  Wilyus,  id.  1125;  Cit.  St.  R.  Co.  v.  Steen,  42 
Ark.  321;  HicTcs  v.  Pacific  R.  Co.  64  Mo.  436;  ScoviUe  v. 
H.  cfe  St.  J.  R.  Co.  81  id.  434;  Welsh  v.  Jackson  Co.  H.  R. 
Co.  id.  471;  Cadmus  v.  St.  L.  B.  cfe  T.  Co.  15  Mo.  App.  86; 
Eckert  v.  St.  Z.,  1.  M.  cfe  S.  R.  Co.  13  id.  352;  Werner  v. 
Cit.  R.  Co.  81  Mo.  368;  Whart.  Neg.  (2d  ed.),  §  343;  Davis 
V.  C.  cfe  K  W.  R.  Co.  58  Wis.  649,  650. 

WiNSLow,  J.  Upon  the  authority  of  the  case  of  Delaney 
V.  M.  cb  St.  P.  R.  Co.  33  Wis.  67,  we  must  hold,  upon  the 
plaintiffs  own  evidence  in  this  case,  that  he  was  guilty  of 
contributory  negligence.  He  was  almost  sixteen  years  of 
age,  and  familiar  with  railway  trains  and  the  conduct  of 
railway  business.    He  deliberately  placed  himself  upon  a 
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railway  track,  twenty  feet  in  front  of  an  engine  which  he 
knew  was  liable  to  move  at  any  time,  with  his  back  to  the 
engine.  It  would  be  difficult  to  imagine  a  plainer  case  of 
negligence.  Whether  he  was  upon  the  licensed  way,  or 
was  a  mere  trespasser  upon  the  right  of  way,  the  result  is^ 
the  same.  Such  conduct  cannot  be  made  ordinary  care, 
even  by  the  verdict  of  a  jury. 

It  was  argued  that  the  judgment  should  be  affirmed,  not- 
withstanding the  plaintiff's  negligence,  because  the  negli- 
gence of  defendant's  servants  was  "  gross  and  wanton." 
No  such  issue  was  submitted  to  the  jury,  nor  was  any  such 
fact  found  by  the  jury.  Neither  can  we  say  that  the  un- 
contradicted evidence  established  gross  or  wanton  negli- 
gence.   This  contention,  therefore,  cannot  prevail 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 


WiLLB,  Eespondent,  vs.  Babtz  and  another.  Appellants. 

October  S  —  October  9S,  1894. 

Bight  of  way:  Gates, 

The  owner  of  land  snhjeot  to  a  right  of  way  may  maintain  a  gate^ 
across  the  way,  if  such  gate  is  necessary  to  the  reasonable  use  and 
enjoyment  of  his  land  and  does  not  unreasonably  interfere  with  the 
use  of  the  way.  ^ 

APPEAL  from  the  Circuit  Court  for  liock  County. 

The  plaintiff  brought  her  action  in  justice's  court  against 
the  defendants,  Julius  Bartz  and  David  Oreeuj  for  trespass 
on  her  freehold  in  Fulton,  Eock  county,  lying  on  and  along 
the  east  side  of  the  public  highway,  in  breaking  down  and 
removing  a  certain  gate  thereon  between  her  lands  and  the 
lands  of  her  husband  immediately  adjoining  on  the  south. 
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and  lying  on  and  along  said  highway.  The  defendants, 
after  setting  up  various  matters  in  defense,  interposed  a 
plea  of  title  to  the  locus  in  qtooy  and  thereupon  the  action 
was  certified  to  the  circuit  court  for  trial. 

Trial  of  the  issues  by  jury  was  waived,  and,  after  hear- 
ing, the  circuit  court  found,  in  substance,  that  April  1, 
1890,  one  Saxby  was  the  owner  in  fee  of  the  premises  in 
question,  with  other  lands  on  the  east  thereof;  that  April 
12, 1890,  he  sold  and  conveyed  to  Otto  Schmelling  the  east 
five  acres,  being  a  strip  fifty-two  rods  in  length  north  and 
south,  by  fifteen  rods  six  and  one-third  feet  east  and  west, 
"  together  with  the  right  of  way,  one  rod  wide,  extending 
from  the  southwest  corner  of  said  five  acres  west  along  the 
north  line  of  land  owned  by  William  Wille,  to  the  public 
highway; "  that  April  20, 1890,  said  Saxby  conveyed  to  the 
defendant  Julius  Bartz  the  remainder  of  said  land,  and 
adjoining  that  sold  to  Schmelling,  of  the  same  length  and 
breadth,  "  excepting  and  reserving  a  right  of  way  one  rod 
wide  along  the  south  side  thereof,  and  also  including  a  right 
of  way  one  rod  wide  from  the  southwest  corner  of  said 
land,  along  and  adjoining  land  of  William  Wille,  to  the 
public  highway;"  that  on  the  19th  of  July,  1890,  said 
Saxby  sold  and  conveyed  to  Elizabeth  Green  the  east  five 
acres  of  that  part  of  said  land  still  owned  by  him,  of  the 
length  and  width  of  that  conveyed  to  BartZy  with  a  right 
of  way  one  rod  wide  from  the  southwest  corner  of  said  five 
acres  west  to  the  highway,  and  excepting  and  reserving  to 
all  persons  a  right  of  way  one  rod  wide  on  the  south  side 
of  said  five-acre  tract ;  that  on  the  9th  of  October,  1890, 
Saxby  sold  and  conveyed  to  Harry  F.  McLean  the  east 
part  of  that  part  of  said  lands  then  owned  by  him,  and 
next  adjoining  that  sold  to  Elizabeth  Green,  being  of  the 
same  length  and  width  as  that  sold  to  Schmelling,  except- 
ing a  right  of  way  one  rod  wide  across  the  south  end  of 
said  premises  next  to  said  Wille's  land,  and  including  a 
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right  of  way  one  rod  wide  from  the  southwest  corner  of 
said  premises  west  to  the  highway;  that  on  the  20th  of 
April,  1892,  Saxby  sold,  by  contract,  to  the  plaintiff  the 
remaining  part  of  said  tract  owned  by  him,  and  west  of 
and  adjoining  that  sold  to  said  McLean,  and  extending  to 
said  highway  on  the  west,  excepting  and  reserving  there- 
from a  right  of  way  one  rod  wide  along  the  south  side 
thereof  along  the  land  of  said  William  Wille;  that  all  of 
said  lands  above  mentioned  were  and  are  used  for  agri- 
cultural purposes  only;  that  plaintiff's  husband  has  a  dwell- 
ing upon  his  land,  located  just  south  of  the  lands  sold  to 
the  plaintiff  by  said  Saxby,  which  h^  occupied  with  his 
family,  and  that  there  is  no  dwelling  house  upon  either  of 
said  other  pieces ;  that  the  public  highway  on  the  west  of 
said  lands  passed  from  Indian  Ford  to  Edgerton,  but  there 
was  no  highway  on  the  east  thereof;  that  agate  of  the 
width  of  thirteen  feet  four  inches  had  been  maintained, 
since  the  spring  of  1890,  across  the  said  right  of  way  where 
the  same  enters  said  highway;  that,  after  the  plaintiff  par- 
chased  her  said  parcel  of  land  from  Saxby,  she  caused  a 
sliding  and  swing  gate  made  of  fence  boards  to  be  erected 
across  said  right  of  way  and  upon  her  east  line,  and  it  was 
by  force  and  arms  broken  down  and  removed  by  the  de- 
fendants, June  3, 1892;  that  it  had  a  clear  opening  between 
posts  of  eleven  feet  and  eight  inches,  and  was  amply  wide 
for  all  purposes  for  which  said  lands,  and  each  parcel 
thereof,  had  been  and  were  used ;  that  before  its  erection 
the  plaintiff's  husband  had  been  notified  by  the  defendants 
that  they  must  not  suffer  their  stock  to  pass  over  said  right 
of  way  to  and  upon  the  land  on  the  east,  occupied  by  them, 
and  to  prevent  said  stock  from  so  passing  said  gate  was 
erected  and  maintained,  and  that  there  had  not  been  at 
any  time  a  fence  along  the  north  boundary  of  said  right  of 
way,  and  when  the  gate  was  erected,  as  well  as  when 
broken  down  by  the  defendants,  there  was  no  fence  be- 


Digitized  by 


Google 


Wis,]  august  TEEM,  1894.  427 

Wille  Ys.  Bartz  and  another. 

tween  land  owned  by  the  plaintiff  and  that  owned  on  the 
south  by  her  husband,  William  Wille ;  that  the  erection  and 
maintenance  of  said  gate  was  reasonable  and  necessary  to 
the  reasonable  use  and  enjoyment  of  the  plaintiff's  land, 
and  did  not  unreasonably  interfere  with  the  use  of  said 
right  of  way  by  the  defehdants;  and  that  their  acts  in 
breaking  down  and  removing  it  damaged  the  plaintiff  in 
the  sum  of  ten  cents. 

As  conclusions  of  law  it  was  found  that  the  plaintiff  had 
a  right  to  erect  and  maintain  the  gate  where  the  same  was 
located,  and  that  the  act  of  the  defendants  in  breaking 
down  and  removing  it  was  illegal  and  wrongful,  and  that 
the  plaintiff  was  entitled  to  recover  the  sum  of  ten  cents 
for  her  damages,  with  costs  to  be  taxed;  and  judgment 
was  entered  accordingly,  from  which  the  defendants  ap- 
pealed. The  record  does  not  contain  any  bill  of  excep- 
tions setting  forth  the  evidence  or  the  defendants'  excep- 
tions to  the  findings. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Doe  <&  Sutherland  and  T.  S.  Nolan, 

For  the  respondent  there  was  a  brief  by  J.  P.  Tovme 
and  Winans  ds  Hyzery  and  oral  argument  by  John  Winans. 
To  the  point  that  the  erection  of  the  gate  by  the  plaintiff 
was  lawful,  they  cited  Whaley  v.  JarreU,  69  Wis.  613 ;  Brill 
V.  Brillj  108  K  Y.  511;  Huson  v.  Young,  4  Lans.  63; 
Bakeman  v.  Talbot,  31  K  T.  366;  Baker  v.  Frick,  24  Am. 
Rep.  506;  Siz^  v.  Quinlan,  82  Wis.  390. 

PiNNEY,  J.  1.  The  finding  of  facts  upon  questions  de- 
pending upon  the  weight  of  evidence,  or  upon  what  it 
establishes,  will  not  be  disturbed  where  the  bill  of  excep- 
tions does  not  show  that  it  contains  all  the  evidence  given 
at  the  trial  {Daakamv.  Beemer,  64  Wis.  13);  and  exceptions 
to  the  finding  as  to  the  facts  are  not  available  on  appeal 
unless  incorporated  in  the  bill  {Hoey  v.  Pierron,  67  Wis. 
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263;  Koenigs  v.  Jung^  73  Wis.  178).  In  such  cases  the 
only  question  in  this  court  is  whether  the  pleadings  and 
findings  sustain  the  judgment.  Blossom  v.  Ferguson^  13 
"Wis.  75 ;  Cramer  v.  Sanafordj  53  Wis.  85 ;  EdUm^n  v. 
Eidd,  65  Wis.  18. 

2.  The  pleadings  and  facts  found  clearly  sustain  the  judg- 
ment. The  defendants  had  easements  over  the  locits  in  quOy 
but  the  fee  remained  in  Saxby,  and  subsequently  passed  to 
the  plaintiff.  Their  rights  are  confined  to  a  reasonable  use 
of  the  way  secured  by  the  deeds  from  Saxby,  the  common 
grantor  of  both  parties,  in  view  of  all  the  circumstances  of 
the  case  and  the  use  made  of  the  premises  affected  by  them. 
It  is  expressly  found  that  the  erection  and  maintenance  of 
the  gate  was  reasonable  and  necessary  to  the  reasonable 
and  necessary  use  and  enjoyment  of  the  plaintiff's  land^ 
and  that  it  did  not  unreasonably  interfere  with  the  use  of 
the  right  of  way  by  the  defendants.  Whaley  v.  Jarrettj  6^ 
Wis.  613;  Johnson  v.  Borson^  77  Wis.  693;  BriJl  v.  Bi^y 
108  K  T*  511,  517;  Sizer  v.  Quintan,  82  Wis.  390,  392.  The 
latter  case  holds,  as  well,  that  the  owner  of  the  easement 
may  not  fence  in  the  way  and  thereby  exclude  the  owner 
of  the  fee  from  such  uses  as  he  may  make  of  his  land  not 
inconsistent  with  the  easement.  The  acts  of  the  defend- 
ants in  breaking  down  and  removing  the  gate  were  there- 
fore wrongful,  and  judgment  was  rightly  given  in  favor  of 
the  plaintiff  for  her  damages  and  costs. 

By  tJie  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Ibwik,  Bespondent,  vs.  Biohardson  and   another,  imp., 

Appellants. 

October  S  —  October  gS,  1894> 

Flowage  of  land:  Pleading:  Action  at  common  law  or  under  mill-dam 

actf 

1.  The  complaint  in  this  action,  stating  facts  sufficient  to  constitute  a 

cause  of  action  in  tort,  at  common  law,  for  the  flowing  of  plaint- 
IfTs  lands  by  water  set  back  upon  them  by  defendants'  dam,  but 
not  sufficient  to  constitute  a  cause  of  action  under  the  mill-dam 
law,  is  held  on  demurrer  to  have  been  intended  to  plead  the  former 
cause  of  action,  although  many  of  the  facts  stated  are  not  material 
thereto  and  some  of  them  seem  to  evince  a  purjKMe  to  state  a  cause 
of  action  under  the  mill-dam  law. 

2.  The  use  of  the  word  ** wrongful"  was  not  necessary  to  a  statement 

of  the  cause  of  action  in  tort 

APPEAL  from  the  Circuit  Court  for  Jiook  County. 

The  appeal  is  from  an  order  overruling  a  demurrer  to  the 
complaint.    The  case  is  sufficiently  stated  in  the  opinion. 

ff.  P.  Bichardsony  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Nolan  dk  Cunningham, 

Newman,  J.  The  complaint,  very  clearly,  states  facts 
which  constitute  a  cause  of  action  in  tort  for  the  flowing 
of  plaintiffs  premises  by  water  set  back  upon  them  by  de- 
fendants' dam.  It  states  sufficient  to  entitle  the  plaintiff 
to  recover  her  damages  for  such  flowing  by  the  common 
law.  The  ydeader  has  not  contented  himself  with  a  "con- 
cise "  statement  of  the  facts  constituting  his  cause  of  action, 
but  has  stated  many  other  facts  not  material  to  his  cause 
of  action.  Some  of  the  facts  stated  seem  to  evince  a  pur- 
pose to  state  a  cause  of  action  for  a  recovery  under'  the 
mill-dam  law,  but  are  not  sufficient  for  that  purpose.  This 
complaint,  as  a  whole,  is  challenged  by  a  demurrer,  on  the 
ground  that,  on  its  face,  it  does  not  state  facts  sufficient  to 
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constitute  a  cause  of  action.  Now,  it  manifestly  does  state 
facts  sufficient  to  const! tate  a  cause  of  action.  It  states  a 
cause  of  action  in  tort,  for  flowing  the  plaintiff's  lands. 
That  could  be  made  no  clearer  by  the  use  of  the  word 
"  wrongful."  It  is  equally  clear  that  it  does  not  state  a 
cause  of  action  under  the  mill-dam  law.  No  one  claims 
that  it  does. 

However  it  may  be  in  doubtful  cases,  in  a  case  like  this 
it  is  fair  and  reasonable  to  hold  that  the  pleader  has  in- 
tended to  plead  the  cause  of  action  which  he  has  sufficiently 
pleaded,  and  to  treat  matters  pleaded  which  are  not  rele- 
vant to  that  cause  of  action,  and  do  not  amount  to  the  state- 
ment of  another  or  different  cause  of  action,  as  surplusage. 
If  the  partj'  is  aggrieved  by  it,  he  has  a  remedy  by  motion 
to  strike  it  from  the  pleading  as  surplusage. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 

Newman,  J.  The  case  of  CRourke,  Respondent  vs.  Richardson  and 
another,  imp.,  Appellants,  presents  the  same  question  and  is  ruled  by  the 
decision  in  Irtoin  v.  Richardson,  ante,  p.  429. 

By  the  Court—  The  order  of  the  circuit  court  is  affirmed. 

Newman,  J.  The  case  of  Walsh,  Respondent,  vs,  Richardson  and  an- 
other, imp.,  Appellants,  presents  the  same  question  and  is  ruled  by  the 
decision  in  Irwin  vs.  Richardson,  ante,  p.  429. 

By  the  Court— The  order  of  the  circuit  court  is  affirmed 


Van  Loan,  Appellant,  vs.  The  Village  op  Lake  Mills, 
Eespondent. 

October  S — October  SS,  189 J^. 

Injury  from  defective  sidewalk:  Notice  to  village. 

A  notice  that  plaintiff  was  injured  '*  while  walking  home  on  the  side- 
walk on  Madison  street,  opposite  the  Morayian  church,  owing  to  a 
defective  sidewalk,"  is  not  sufficient  uuder  sec.  1339,  R.  S.,  since  it 
wholly  fails  to  describe  the  alleged  defect 
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APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Buahnell^  Rogers 
cfe  Hall^  and  oral  argument  by  F.  W,  Hall.  They  cited 
Plum  V.  Fond  du  Lac^  51  Wis.  397 ;  Weher  v.  Greenfieldy 
74  id.  238;  Fopper  v.  Wheatland,  59  id.  629;  Spellman  v. 
Chicopesj  131  Mass.  443 ;  Laws  of  1893,  ch.  85» 

W.  H.  Rogers,  for  the  respondent,  cited  White  v.  Stowe, 
54  Vt.  510 ;  Noonan  v.  Lawrence,  130  Mass.  161 ;  Madden 
V.  Sprin-gfield,  131  id.  441 ;  Larhin  v.  Boston,  128  id.  521 ; 
Butts  V.  Stowe,  53  Vt.  600;  Cronin  v.  Boston,  135  Mass.  110. 

Orton,  C.  J.  This  is  an  action  to  recover  damages  for 
injury  to  the  plaintiff,  caused  by  the  insufficiencj''  and  want 
of  repair  of  a  certain  sidewalk  in  the  defendant  village. 
The  statute  (sec.  1339,  E.  S.)  provides  as  follows:  "No 
such  action  shall  be  maintained  against  any  .  .  .  vil- 
lage, unless  within  ninety  days  after  the  happening  of  the 
event  causing  such  damage,  notice  in  writing  signed  by 
the  party,  his  agent  or  attorney,  shall  be  given  to  .  .  . 
one  of  the  trustees  of  the  village  .  .  .  against  which 
damages  are  claimed,  stating  the  place  where  such  damage 
occurred,  and  describing  generally  the  insufficiency  or  want 
of  repair  which  occasioned  it,"  etc.  The  notice  offered  in 
evidence  to  answer  the  requirements  of  this  section  was  as 
follows: 

"  Lake  Mills,  July  8, 1891. 

"  To  the  Village  Boa/rd  of  the  ViUage  of  Lake  Mills,  Jef- 
ferson County,  State  of  Wisconsin:  Take  notice,  on  the 
16th  day  of  May,  1891,  at  6  o'clock  P.  M.,  while  walk- 
ing home  on  the  sidewalk  on  Madison  street,  opposite  the 
Moravian  church,  in  company  with  Prof.  Terry,  owing  to 
a  defective  sidewalk,  which  caused  me  to  fall  and  strike  on 
my  right  knee,  and  seriously  injure  it,  so  that  I  am  unable 
to  walk  as  yet  without  great  lameness  and  pain,  and  have 
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been  confined  at  home  since  the  16th  day  of  May.  Feel- 
ing that  I  am  entitled  to  damages,  the  village  can  settle 
with  me  on  easy  terms,  if  disposed  to  do  so.  If  the  village 
board  will  pay  me  one  thousand  dollars  damages,  I  will  re- 
linqaish  all  claims  against  said  village  for  damages,  without 
further  trouble.  Minnib  Yan  Loan." 

The  plaintiff  not  having  offered  any  other  notice  required 
by  said  statute,  the  court  granted  a  nonsuit  of  the  case,  on 
the  ground  of  defective  notice.  The  learned  counsel  of  the 
appellant  contends  that  this  notice  was  substantially  suffi- 
cient to  maintain  the  action,  and  this  is  the  only  question 
in  the  case  on  this  appeal. 

This  is  a  very  plain  statute,  and  easily  followed.  It  will 
not  do  to  say  that  a  notice  under  this  statute  that  does  not 
state  the  place  where  the  damage  occurred  and  describe 
generally  the  insuflSciency  or  want  of  repair  which  occa- 
sioned it,  is  sufficient.  This  would  be  a  bold  violation  of 
the  statute,  or  destroy  the  very  purpose  and  object. of  it. 
"  Owing  to  a  defective  sidewalk  on  Madison  street,  oppo- 
site the  Moravian  church,"  might  possibly  answer  for  "  the 
place  where  the  damage  occurred,"  if  the  defect  itself  was 
described  so  that  the  place  could  be  found  from  the  defect. 
But  there  is  no  attempt  to  describe  the  defect.  What  was 
it?  The  question  is  not  answered.  This  notice  is  a  condi- 
tion precedent  to  maintaining  the  suit,  and  it  must  have 
reasonable  certainty  to  be  of  any  use  whatever.  Wall  t\ 
Highland,  72  Wis.  435;  Weber  v.  Greenfield,  74  Wis.  234. 
This  notice  is  a  blank,  so  far  as  any  description  of  the  de- 
fect is  concerned;  and  that  is  the  very  thing  the  village 
authorities  wished  and  had  the  right  to  be  informed  of, 
so  that  they  might  repair  it.  The  learned  counsel  of  the 
appellant  cite  no  case  of  such  a  defective  notice  being 
sustained  by  the  court,  and  I  am  quite  sure  no  such  case 
can  be  found.  The  case  is  too  plain  for  argument.  The 
circuit  court  committed  no  error  in  granting  the  nonsuit 
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for  want  of  proof  of  a  sufficient  notice  required  by  the 
statute. 

By  the  Clmr<.-7The  judgment  of  the  circuit  court  is 
affirmed. 


CooPEB,  Appellant,  vs.  Thb  Village  op  Wateeloo,  Re- 
spondent. 

October  4 — October  23, 1894. 

Municipal  corporations:  Injuries  from  defective  eidewaVe:  Liability  of 
lot  oumer:  Joinder  of  parties:  Appealable  order. 

1.  A  lot  owner  is  not  liable  for  injuries  resulting  from  mere  defects  in 
the  sidewalk  in  front  of  his  lot»  unless  made  so  liable  by  statute. 

dL  A  Tillage  charter  providing  that  in  certain  cases  the  trustees  should 
require  lot  owners  to  build  or  repair  sidewalks,  and  if  the  latter 
failed  to  do  so  should  have  power  to  cause  the  work  to  be  done  at 
the  expense  of  the  lots,  and  ordinances  passed  in  pursuance  thereof, 
did  not  render  a  lot  owner  liable  for  an  injury  caused  by  a  defect 
in  the  sidewalk  which  he  was  by  such  ordinances  required  to 
repair. 

a  Sea  1,  ch.  471,  Laws  of  1889  (sec.  13395,  a  &  R  Ann.  Stats.X—  pro- 
viding that  the  person  by  whose  wrong,  default,  or  negligence  a 
defect  in  the  highway  is  caused  shall  be  primarily  liable  for  inju- 
ries happening  by  reason  of  such  defect, —  was  not  intended  to  cre- 
ate any  liability  or  give  any  new  right  of  action,  but  merely  to 
regulate  the  remedy  for  rights  of  action  otherwise  created. 

[4  Whether,  under  ch.  471,  Laws  of  1889,  where  a  lot  owner  or  other 
person  is  primarily  liable  for  an  injury  resulting  from  a  defect  in 
the  highway,  the  plaintiff  can  be  compelled  to  make  him  a  defend- 
ant in  an  action  for  such  injury  against  the  municipality,  not  deter- 
mined.] 

5w  An  order  striking  a  cause  from  the  calendar  because  of  phuntifiTs 
failure  to  bring  in  as  a  defendant  a  third  person  whom  the  defend- 
ant alleged  to  be  primarily  liable,  is  appealable. 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 
This  action  is  for  personal  injuries  sustained  by  the 
plaintiff,  January  19, 1898,  and  occasioned^  as  is  alleged,  by 
Vol.88— 28 


Digitized  by 


Google 


434  SUPREME  COURT  OF  WISCONSIK  [88 

Ck>oper  vs.  The  "Village  of  Waterloa 

a  depressed  piece  of  sidewalk  about  thirty  feet  long  on  the 
south  side  of  Madison  street,  in  the  defendant  village, 
which  was  about  fifteen  inches  lower  than  the  sidewalk 
adjoining  on  the  east  and  west ;  that  this  depressed  piece 
was  joined  to  the  sidewalk  running  east  by  slanting  planks 
about  six  feet  long,  laid  lengthwise  of  the  walk,  forming 
an  incline,  the  east  end  of  which  was  about  fifteen  inches 
higher  than  the  west  end  thereof;  that  upon  the  slanting 
planks  there  were  nailed  crosswise  slats  or  cleats;  that,  by 
reason  of  such  construction,  snow  and  ice  would  accumu- 
late thereon  in  such  a  manner  as  to  render  the  said  incline 
slippery  and  unsafe  for  travelers  passing  upon  it.  The  de- 
fendant answered,  to  the  effect  that  it  was  not  personally 
liable  for  the  damage  claimed ;  that  the  adjoining  lot  owner, 
Mark  Lever,  was  primarily  liable  therefor,  if  any  one;  and 
demanded  that  ho  be  joined  as  defendant,  pursuant  to  the 
statute. 

The  plaintiff  having  failed  to  amend  her  summons  and 
complaint  as  demanded,  and  the  cause  having  been  duly 
noticed  for  trial  on  the  calendar  for  that  purpose,  the  de- 
fendant moved,  upon  said  answer  duly  verified  and  an 
affidavit  setting  forth  the  ordinances  of  the  village,  to  strike 
said  cause  from  the  calendar  for  such  failure  to  make  Mark 
Lever  a  party  defendant.  From  an  order  granting  such 
motion,  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  BushneUy  Rogers 
&  Hall^  and  oral  argument  by  F.  W.  Hall  and  W,  H, 
Rogers.  To  the  point  that  sec.  1339J  was  intended  to  em- 
brace only  that  class  of  cases  in  which  the  owner  of  the  lot 
or  third  party  was  a  wrong-doer,  and  in  which  he  was  liable 
before  the  passage  of  the  act,  they  cited  Rochester  v.  Camp- 
Mi,  123  K  Y.  405;  Norton  v.  St  Louis,  97  Mo.  537;  St 
Louis  V.  Conn.  Mut.  Z.  Ins.  Co.  107  id.  92. 

Geo.  W.  Bird  and  II.  T.  Ames,  for  the  respondent,  to 
the  point  that  sees.  1339 J  and  1339c  make  the  adjoining  lot 
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owner,  in  a  city  whose  charter  imposes  on  him  the  duty  to 
construct  and  repair  streets  and  sidewalks  in  front  of  his 
lot,  primarily  liable  for  all  damages  resulting  from  any  de- 
fect therein  for  which  the  city  would  be  liable  under  sec. 
1339,  cited  Woodward  v.  Boscobel^  84  Wis.  226;  EoUoch  v. 
Madison^  id.  458;  ffiner  v.  Fond  du  Lac^  71  id.  74;  Carth- 
age V.  Frederick^  122  K  T.  268;  In  re  Oodd-ardj  16  Pick. 
504. 

Cassoday,  J.  The  village  charter  provided,  in  effect,  that 
"  whenever  a  majority  of  all  the  owners  6f  real  estate  lots 
bordering  on  one  side  of  any  such  street  or  part  of  street, 
shall  desire  to  have  a  sidewalk  built  or  repaired,"  applica- 
tion thereof  in  writing  shall  be  made  by  them  to  the  board 
of  village  trustees,  who  thereupon  "shall  make  an  order 
specifying  the  manner  the  work  shall  be  done,  and  require 
the  owners  of  lots  fronting  on  said  street  to  make  the  im- 
provements asked  for,  within  such  time  as  they  shall  deem 
proper;  and  if  the  owners  of  said  lots  do  not  make  or 
cause  to  be  made  the  said  improvements  within  the  time 
and  manner  so  specified,  the  trustees  shall  have  power  to 
cause  such  work  to  be  done,  and  levy  a  tax  on  the  lots  in 
front  of  which  said  work  is  done,  and  to  collect  the  same 
as  other  taxes  are  collected,  to  pay  therefor."  P.  &  L. 
Laws  of  1867,  ch.  114,  sees.  29,  30.  One  of  the  ordinances 
mentioned  in  the  foregoing  statement  was  passed  Octo- 
ber 31,  1871,  and  required  such  lot  owners,  including  the 
owner  of  the  premises  in  question,  to  build  a  good  and 
substantial  sidewalk  in  front  of  their  respective  lots  on 
the  south  side  of  the  street  in  question,  as  therein  directed. 
The  other  ordinance  mentioned  was  passed  June  30,  1880, 
and  required  the  owners  of  such  lots,  including  the  lot  in 
question,  to  rebuild  and  repair  the  sidewalk  in  front  of  the 
same,  as  therein  directed,  within  thirty  days  from  the  serv- 
ice or  publication  thereof,  and  in  effect  provided  that,  if 
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sooh  owners  failed  to  complete  saoh  repairs  within  the 
time  mentioned,  then  it  woald  be  the  doty  of  the  board  to 
cause  the  same  to  be  done  at  the  cost  of  such  property. 

These  provisions  of  the  charter  and  of  the  ordinances 
mentioned  did  not,  in  our  judgment,  make  the  lot  owners 
primarily  liable,  nor  liable  at  all,  for  an  injury  to  a  traveler 
by  reason  of  a  defective  sidewalk  in  front  of  their  lots, 
respectively.  On  the  contrary,  they  merely  gave  to  the 
several  lot  owners  the  option  of  constructing  or  repairing 
the  walk  in  front  of  their  lots,  respectively,  or  paying  for  the 
cost  thereof,  or  of  allowing  the  same  to  be  enforced  against 
and  collected  out  of  the  lot  as  a  special  tax.  Although 
the  charter  is  somewhat  different  from  the  one  involved  in 
Woochjoard  t).  Boaoohdy  84  Wis.  231,  yet  the  principle  of 
law  involved  is  substantially  the  same  as  in  that  case,  where 
it  was  held  that  the  charter  "  leaves  not  only  the  primary, 
but  the  entire,  obligation  upon  the  city  to  build  the  walks 
and  keep  them  in  repair." 

It  is  to  be  remembered  that  at  common  law  a  town  or 
village  or  an  adjoining  land-owner  was  not  liable  for  dam- 
ages sustained  by  reason  of  a  mere  defective  highway 
therein  —  much  less  by  reason  of  a  mere  defective  sidewalk 
therein.  There  is  no  liability,  therefore,  except  such  as 
has  been  created  hy  statute.  The  statute  makes  ^^any 
town,  city,  or  village  "  liable  to  any  person  sustaining  dam- 
age "  by  reason  of  the  insuflRciency  or  want  of  repairs  of 
any  bridge,  sluiceway,  or  road"  therein.  S.  &  B.  Ann. 
Stats,  sec.  1339.  The  statute  also  provides,  in  effect,  that 
whenever  any  injury  shall  happen  to  any  person  or  prop- 
erty in  any  city  or  municipal  corporation  or  town  by  rea- 
son of  any  defect  in  any  highway,  street,  alley,' or  public 
ground,  or  for  any  other  cause  for  which  such  city  or  munic- 
ipal corporation  or  town  would  be  liable,  and  such  defect, 
incumbrance,  or  other  cause  of  such  injury  shall  be  caused 
by,  arise  from,  or  be  produced  by,  the  wrong,  default,  or 
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negligence  of  any  person,  such  person  so  guilty  of  such 
wrong,  default,  or  negligence  shall  be  primarily  liable  for 
all  damages  arising  from  such  injury.  Sec.  1339J  (Laws  of 
1889,  ch.  471,  sec.  1).  This  section  does  not  undertake  to 
create  a  liability  against  the  adjoining  lot  owner,  but  merely 
to  authorize  an  action  against  both  the  town,  city,  or  vil- 
lage and  the  person  whose  wrong,  default,  or  negligence 
caused  the  defect,  incumbrance,  or  other  cause  of  such  in- 
jury. Whenever,  therefore,  as  in  the  case  at  bar,  the  defect 
complained  of  was  not  caused  nor  produced  by  nor  arose 
from  the  wrong,  default,  or  negligence  of  the  adjoining  lot 
owner,  then  it  does  not  undertake  to  make  him  primarily 
liable,  nor  authorize  a  joint  action  against  him  and  the 
village.  It  may  be  that  the  section  is  sufficiently  compre- 
hensive to  include  an  incumbrance  or  other  cause  of  injury 
of  such  a  nature  as  to  be  a  nuisance  and  hence  to  create  a 
liabilit}^  against  the  author  of  the  same  and  in  favor  of  the 
injured  party  at  common  law,  as  well  as  a  mere  defect  for 
which  some  other  statute  has  given  to  the  injured  party  a 
right  of  action  against  the  adjoining  lot  owner.  However 
this  may  be,  we  are  convinced  that  it  gives  no  new  right 
of  action,  but  merely  regulates  the  remedy  for  rights  of 
action  otherwise  created. 

The  view  we  have  taken  of  the  statute  makes  it  unnec- 
essary to  determine  whether,  in  a  case  where  such  primary 
liability  exists  against  such  lot  owner  or  other  person,  the 
court  can  force  the  plaintiff  to  make  him  a  defendant,  or 
allow  him  to  take  his  chances  of  being  defeated  on  the 
trial  for  want  of  necessary  parties. 

It  follows  from  what  has  been  said  that  the  cause  was 
properly  on  the  calendar,  and  the  plaintiff  had  the  right  to 
have  it  tried.  The  order  striking  it  from  the  calendar  af^ 
fected  a  substantial  right  of  the  plaintiff,  and  in  effect  de- 
termined the  action  and  prevented  a  judgment  from  which 
an  appeal  might  have  been  taken,  and  is  therefore  appeal- 
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able.  Sec.  3069,  E.  S.  To  hold  that  such  order  is  not  ap- 
pealable would  be  in  effect  holding  that  the  court  may  for 
all  time  prevent  the  plaintiff  from  enforcing  a  trial.  It  is 
unlike  an  order  refusing  to  strike  a  cause  from  the  calen- 
dar, or  striking  it  from  the  calendar  for  want  of  notice  or 
a  sufficient  notice.  McLeodv.  Bertachy^  30  Wis.  321;  NobU 
V.  Strachan,  32  Wis.  314;  Zee  v.  Buckheit,  49  Wis.  54;  Be- 
laney  v.  Schuette^  49  Wis.  366. 

By  the  Court, —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


BleileB)  Appellant,  vs.  Moobb  and  another,  Respondents. 

October  4  —  Oc(o6er  f^,  i^^ 

(1)  Ftoiidvlent  conveyances:  Relationship  of  the  parties,    (2,  8)  Appeal: 
Exceptions,    (4)  Replevin:  Judgment, 

1.  Relationship  of  the  parties  to  a  transfer  of  property  aUeged  to  bo 

fraudulent  as  to  creditors  is  not  a  badge  of  fraud,  but  is  simply  a 
circumstance  which,  when  shown,  calls  for  closer  scrutiny  and 
clearer  explanation  of  the  transaction. 

2,  An  exception  to  the  whole  of  a  sentence  in  an  instruction  to  the  jury 

is  held  sufficient,  although  a  part  of  the  sentence  would  have  been 
correct  if  standing  alone,  where  such  part  depended  upon,  and  was 
manifestly  intended  to  be  considered  in  direct  connection  with,  the 
other  part^  which  was  erroneous. 

d,  A  bill  of  exceptions,  properly  certified,  is  conclusive  upon  this  court 
that  an  exception  contained  therein  was  duly  taken. 

4.  Where  property  replevied  from  a  sheriff  exceeds  in  value  the  amount 
of  the  execution  under  which  it  was  taken,  and  the  plaintiff  is  the 
owner  of  the  property  except  as  against  the  execution  creditor,  the 
alternative  judgment  for  the  defendant,  in  case  a  return  of  the  prop- 
erty cannot  be  had,  should  be  for  the  amount  of  his  special  interest 
only. 
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APPEAL  from  the  Circuit  Court  for  Oreen  County. 

Replevin  for  a  quantity  of  personal  property,  consisting 
of  cheese,  live  stock,  grain,  and  hay.  The  plaintiff  made 
the  necessary  affidavit  and  undertaking,  and  obtained  im- 
mediate delivery.  Plaintiff  was  the  father  of  one  William  J. 
Bleiler,  and  claimed  title  to  the  property  by  conveyance 
thereof  from  his  said  son.  The  defendants  were  the  sheriff 
and  undersheriflf,  respectively,  of  Green  county,  and  had 
seized  and  held  the  property  upon  executions  against  said 
"William  J.  Bleiler;  and,  by  answer,  they  justified  such  seiz- 
ure under  such  executions,  on  the  ground  that  the  trans- 
fers thereof  to  the  plaintiff  were  fraudulent  and  void  as  to 
creditors,  and  they  demanded  the  return  of  the  property, 
with  damages,  or  its  value  in  case  return  could  not  be  had. 

The  action' was  tried  before  a  jury,  and  much  testimony 
introduced.  Among  other  instructions  to  the  jury  the  cir- 
cuit judge  gave  the  following  instruction :  **  The  relation- 
ship of  the  parties  as  father  and  son  is  regarded  in  law  as  a 
badge  of  fraud,  and  you  are  to  carefully  examine  the  deal- 
ings between  the  plaintiff  and  his  son  William  for  the  pur- 
pose of  ascertaining  whether  their  dealings  are  upright, 
honest,  and  fair,  or  such  dealings  are  fraudulent  and  for 
the  purpose  of  hindering,  delaying,  or  defrauding  the  cred- 
itors of  the  son."  Exception  was  taken  to  this  instruction 
by  the  plaintiff. 

The  jury  returned  a  verdict  to  the  effect  that  the  plaint- 
iff was  not  the  owner  of  the  property  in  question,  but  that 
it  was  owned  by  William  J.  Bleiler,  and  that  it  was  not 
wrongfully  taken  or  detained  by  defendants,  and  that  de- 
fendants were  entitled  to  return  thereof,  with  five  cents 
damages  for  the  unlawful  taking,  and  that  the  value  of  the 
property  was  $1,800.  The  plaintiff  moved  for  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  the  law  and 
contrary  to  the  evidence,  which  was  overruled,  and  excep- 
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tion  taken.  Judgment  was  entered  for  the  defendants  for 
the  recovery  of  the  property,  or  the  sum  of  $1,800  in  case 
delivery  could  not  be  had,  with  damages  and  costs,  and 
plaintiff  appeals. 

J.  M,  Becker^  for  the  appellant,  argued,  among  other 
things,  that  where  property  is  replevied  from  a  sheriff 
holding  it  under  an  execution  and  having  no  other  interest 
in  it  than  that  of  the  creditor  whom  he  represents,  if  the 
defendant  recovers  and  the  value  of  the  property  is  greater 
than  the  amount  of  the  execution,  the  amount  of  his  re- 
covery is  limited  to  the  amount  of  the  execution,  with  in- 
terest and  costs  thereon.  Gage  v.  AUen^  84  Wis.  323;  Booth 
V.  Ailemauy  20  id.  26;  Battia  v.  Hamlin^  22  id.  669;  Warner 
V.  Etmty  30  id.  200;  Burks  v.  Birchard,  47  id.  35;  Smith  v. 
PhiUipSj  id.  202;  Oaynor  v.  Blewitt^  69  id.  582. 

Jno.  Luchsinger  and  J.  D.  Dunwiddie^  for  the  respond- 
ents, cited  Wells,  Replevin,  §  753;  Whitney  v.  Hyde^  91 
Mich.  13 ;  Aldermanv.  Mamxiheeter^ 49  id.  48 ;  Daweonv.  Weth- 
erhee^  2  Allen,  461 ;  John80i\  v.  Ifeale^  6  id.  229 ;  Quin^sey  v. 
HaU,  I  Pick.  357;  WhitweU  v.  Wdls,  24  id.  32;  KimbaU  v. 
Thom-pson^  4  Cush.  441. 

WiNSLow,  J.  Relationship  of  the  parties  to  a  transaction 
is  not  considered  in  the  law  as  a  badge  of  fraud,  and  the 
instruction  to  that  effect  was  clearly  erroneous.  Bump, 
Fraud.  Conv.  (3d  ed.),  56,  and  cases  cited.  Relationship  is 
simply  a  circumstance  proper  to  be  shown,  and  which,  when 
shown,  calls  for  closer  scrutiny  and  clearer  explanation  of 
the  transaction.  The  exception  taken  to  this  instruction 
seems  to  us  entirely  sufficient.  It  is  true  it  is  taken  to  the 
whole  sentence,  but  the  sentence  is  entire,  the  latter  part 
depending  upon,  and  manifestly  intended  to  be  considered 
in  direct  connection  with,  the  first  part.  It  is  said  that  the 
exception  was  not  taken  until  after  the  term  at  which  the 
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case  was  tried.  The  exception  is  contained  in  the  bill  of 
exceptions,  properly  certified,  and  this  is  conclusive  upon 
this  court. 

For  another  reason  this  judgment  must  be  reversed. 
The  proof  showed  that  the  plaintiff  was  the  owner  of  the 
property  in  question  as  against  all  the  world  except  a  cred- 
itor of  the  son  who  should  in  a  proper  proceedfng  establish 
the  fraudulent  character  of  the  transfer  by  the  son.  The 
interest  of  the  defendants  in  the  property  was  simply  a 
special  interest,  limited  to  the  amount  of  the  execution 
levies,  which  the  proof  showed  to  be  considerably  less  in 
amount  than  the  value  of  the  property.  Over  and  above 
this  special  interest,  the  general  ownership  of  the  property 
Avas  in  the  plaintiff,  even  if  the  transfers  to  him  were  fraudu- 
lent as  to  creditors.  In  this  case  the  defendants  have  ob- 
tained an  alternative  judgment  for  the  value  of  the  entire 
property,  although  their  special  interest  is  not  much  more 
than  one  third  of  the  value.  Upon  a  new  trial  the  amount  • 
of  the  defendants'  special  interest  should  be  ascertained, 
and  only  for  that  amount  should  they  have  judgment  in  the 
event  that  judgment  is  rendered  in  their  favor.  Booth  v, 
Ableman^  20  Wis.  21 ;  Farwell  v.  Warren^  76  Wis.  527. 

We  are  asked  by  the  appellant  to  reverse  the  judgment 
on  the  ground  that  the  evidence  does  not  sustain  the 
verdict;  but  we  have  examined  the  evidence,  and  cannot 
do  so. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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LuEBKE,  Administrator,  Kespondent,  vs.  Berlin  Machine 
Works,  Appellant. 

October  J^— October  2S,  1894, 

Master  and  servant:  Injury  to  minor  servant:  Knowledge  of  danger: 
Assumption  of  risk:  Court  and  jury:  Instructions, 

1.  It  is  a  question  of  fact  for  the  jury  whether  a  minor  servant  was  of 

sufficient  age,  intelligence,  discretion,  and  judgment  to  bring  him 
within  the  operation  of  the  rule  applicable  to  adults,  by  which 
knowledge  of  open  and  obvious  defects  and  dangers  is  imputed  to 
them,  and  they  are  held  to  assume  the  risk  incident  thereto  if  they 
continue  in  the  employment 

2,  The  question  in  such  a  case,  however,  is  not  what  the  minor  servant 

tn  fact  knew  or  comprehended  as  to  the  danger  to  which  he  was 
exposing  himself,  but  what  he  ought  to  have  known  and  under- 
stood, in  view  of  his  age,  intelligence,  discretion,  and  judgment; 
and,  upon  request,  the  jury  should  be  so  instructed. 

APPEAL  from  the  Circuit  Court  for  liock  County. 

This  action  was  brought  by  the  plaintiff,  as  {idministrator 
of  his  deceased  minor  son,  John  Luebke,  to  recover  dam- 
ages sustained  by  the  plaintiff  by  reason  of  the  death  of  the 
said  John  Luebke,  caused,  as  it  is  alleged,  by  the  negligence 
of  the  defendant  when  he  was  in  its  employ;  and  the 
plaintiff  obtained  a  verdict  and  judgment,  from  which  the 
defendant  appealed. 

The  defendant  owned  and  operated  a  foundry  and  ma- 
chine shop  situated  on  and  partly  over  a  mill  .race  along 
Rock  river,  at  Beloit.  From  a  platform  of  the  building  a 
foot  bridge  extended  across  the  race  to  the  east  side  of  it, 
and  it  was  used  by  those  who  had  charge  of  the  power  to 
go  to  and  from  the  shop  and  foundry  to  the  power  house 
on  the  east  side  of  the  race.  The  bridge  consisted  of  three 
lengths  of  planks,  supported  by  piles  driven  in  the  race 
and  cross  pieces  2x4  or  2x6  spiked  to  the  piles ;  and  at  the 
east  6nd  and  in  the  middle  it  was  two  planks  in  width^  but 
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at  the  west  end  next  to  the  shop  and  foundry  there  was  but 
one  plank,  about  ten  inches  wide,  fastened  at  the  west  end 
about  ten  inches  below  the  platform.  '  The  planks  were  two 
inches  thick,  and  at  the  east  end  rested  on  the  bank  of  the 
race  about  one  foot  above  the  general  level,  and  there  was 
no  railing  along  the  bridge.  The  core  room  of  the  foundry, 
in  which  the  plaintiff's  intestate,  with  other  boys  employed 
by  the  defendant,  worked  under  a  foreman,  making  cores 
for  castings,  was  about  160  feet  south  or  below  the  bridge, 
and  they  required  and  used  considerable  flour  in  making 
them,  which  they  obtained  at  a  flour  nxill  on  the  opposite 
or  east  side  of  the  race,  about  100  feet  above  the  east  end 
of  the  bridge.  There  was  was  a  wagon  bridge  a  short  dis- 
tance below  and  south  of  the  core  room,  which  was  wide 
and  safe,  available  to  and  sometimes  used  by  the  boys  for 
getting  flour  from  the  mill.  The  evidence  tends  to  show 
that  they  were  never  directed  to  go  any  particular  way  to 
get  flour  or  use  the  foot  bridge,  but  went  either  way  as 
they  chose;  that  the  defendant  knew  of  and  permitted  the 
use  of  the  foot  bridge  by  the  boys  for  that  purpose;  and 
that  the  wheelbarrow  they  used  was  an  old  rickety  one, 
and  not  a  safe  appliance  for  the  purpose  of  bringing  flour 
over  the  foot  bridge.  When  the  boys  used  the  foot  bridge 
to  get  flour,  they  passed  from  the  core  room  into  the 
foundry,  thence  into  the  machine  shop,  and  thence  to  the 
door  opposite  the  foot  bridge,  and  out  upon  a  platform 
upon  and  over  the  foot  bridge  to  the  flour  mill.  When 
they  went  over  the  wagon  bridge  below,  they  passed  from 
the  core  room  into  the  foundry,  thence  into  the  room  next 
the  core  room  in  the  front  of  the  foundry,  opening  upon 
the  street,  and  thence  across  the  wagon  or  highway  bridge 
over  the  race  and  along  the  highway  up  to  the  mill.  In 
returning  with  a  load  of  flour,  they  ran  the  wheelbarrow 
up  a  single  plank  upon  the  foot  bridge;  but  at  the  west  end 
of  it,  next  the  shop,  where  there  was  but  a  single  plank, 
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some  one  was  required  to  lift  the  barrow  up  on  the  plat- 
form. It  was  claimed  on  the  part  of  the  plaintiff,  and  there 
was  evidence  tending 'to  support  it,  that  the  bridge  was  not 
a  reasonably  safe  passageway  for  use  by  the  boys  in  bring- 
ing flour  from  the  mill  to  the  foundry,  more  particularly 
by  reason  of  the  manner  of  its  construction  and  narrow- 
ness and  want  of  railing,  and  that  the  wheelbarrow  was 
not  a  safe  vehicle  for  bringing  flour,  but  was  old  and  rick- 
ety, and  its  use  for  that  purpose  was  unsafe. 

The  plaintifTs  intestate,  about  the  15th  of  September, 
1892,  of  the  age  of  nearly  sixteen  years,  had  been  in  de- 
fendant's employ  for  several  months  from  time  to  time, 
and  then  was,  and  had  been  since  the  previous  June,  at 
work  in  the  core  room,  and  it  was  his  duty  to  make  cores, 
attend  to  the  fires,  and  go  after  flour,  etc.  On  the  day 
in  question  he  went  over  to  the  mill  with  the  wheelbarrow 
to  get  flour.  It  does  not  appear  that  he  had  been  specially 
directed  to  do  so,  and  no  one  seems"  to  have  seen  him  until 
he  reached  the  mill  and  asked  for  flour.  The  miller  put  a 
bag  of  flour  on  the  barrow,  and  asked  him  *'  which  way  he 
was  going  with  the  flour;  if  he  was  going  over  by  the 
wagon  bridge  or  the  foot  bridge.  He  answered  he  would 
go  by  the  foot  bridge,  and  I  advised  him,  I  told  him  it  was 
better  he  would  go  around  by  the  wagon  bridge.  He  said 
if  he  would  dump  the  flour  in  he  would  come  back  and  get 
another  sack ;  that  is  all  that  was  said.  He  went  on,  and 
I  went  into  the  mill."  It  does  not  appear  that  he  was 
afterwards  seen  alive.  The  alarm  was  given  that  some  one 
was  in  the  race,  and  he  was  taken  out  dead  on  the  east  side 
thereof.  The  barrow  was  nearer  the  east  side  than  the 
west  side  of  the  race,  and  the  evidence  tended  to  show  that 
he  must  have  fallen  in  about  the  middle  of  the  foot  bridge. 

The  plaintiff  claimed  that  the  bridge  across  which  the 
boys  were  required,  or  accustomed  with  the  knowledge  of 
the  defendant,  to  bring  flour  in  the  wheelbarrow^  was 
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dangerous  and  unsafe  by  reason  of  improper  and  negligent 
construction,  and  was  an  unsafe  place  for  passage  by  one 
so  young  as  the  deceased;  and  that  the  wheelbarrow  with 
which  he  was  furnished  was  an  unsafe  and  insufficient  appli- 
ance, as  the  defendant  well  knew;  and  that  the  defendant 
negligently  omitted  to  inform  or  caution  the  deceased  in 
respect  to  the  use  of  said  bridge  and  barrow,  as  it  should 
have  done ;  and  that  by  reason  of  the  premises,  and  on  ac- 
count of  the  defendant's  said  negligence,  the  said  John 
Luebke  tripped,  lost  his  footing  and  balance,  and  fell  and 
was  thrown  into  the  race,  and  lost  his  life  by  drowning. 
He  left,  surviving  him,  his  father,  the  plaintiff,  and  his 
mother,  each  aged  about  fifty-five  years  and  dependent  in 
part  on  his  services. 

The  more  material  allegations  of  the  complaint  were  de- 
nied by  the  defendant,  and  it  was  claimed,  among  other 
things,  that  the  said  John  Luebke  was  guilty  of  contribu- 
tory negligence  in  using  said  bridge  and  wheelbarrow;  that 
he  was  of  sufficient  age,  intelligence,  and  discretion  to  com- 
prehend the  dangers  in  question  to  which  he  was  exposed, 
and  that  he  had  knowledge  of  the  same  and  assumed  the 
risk  thereof;  that  the  defects  in  the  foot  bridge  and  wheel- 
barrow were  open  and  apparent  defects.   ' 

There  was  evidence  tending  to  support  the  various  con- 
tentions of  the  parties,  and  the  court,  on  the  part  of  the 
defendant,  was  asked  to  instruct  the  jury,  among  other 
things,  in  substance,  that  "  in  determining  whether  the  boy 
was  of  sufficient  age,  understanding,  and  experience  to  com- 
prehend the  dangers  to  which  the  use  of  the  bridge  for 
carrying  flour  as  he  carried  it  on  his  last  trip  exposed  him, 
you  are  to  consider  his  age  and  opportunities  which  he  had 
to  observe  the  apparent  danger  of  wheeling  a  barrel  of 
flour  across  the  mill  race  upon  the  foot  bridge,  and  to  de- 
termine from  all  the  facts  and  circumstances  surrounding 
his  death  whether  or  not  he  was  of  such  an  age  and  under- 
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standing  that,  even  though  he  may  not  have  fully  appre- 
hended it,  yet  that  the  danger  was  so  open  and  apparent, 
if  you  find  it  to  be  so,  that  a  boy  of  his  ago,  experience, 
and  understanding  ought  to  have  known  it  and  ought  not 
to  have  exposed  himself  to  it."  But  the  court  refused  to 
so  charge.  Other  like  instructions  on  this  point  were  asked 
and  refused.  The  court  instructed  the  jury  on  the  question 
of  contributory  negligence  and  on  the  question  of  assumed 
risk,  to  portions  of  which  exceptions  were  taken,  in  sub- 
stance, that  "a  servant  must  exercise  ordinary  care  for  his 
personal  safety  in  any  employment.  He  must  make  a 
reasonable  use  of  his  senses  to  avoid  injury  to  himself  in 
the  course  of  his  employment;  and  if  he  fails  to  do  so, and 
in  consequence  of  such  failure  he  is  injured,  he  cannot  re- 
cover damages  of  his  master.  An  employer  is  not  liable 
for  an  injury  sustained  by  an  employee  where  his  own 
negligence  or  want  of  ordinary  care  contributes  materially 
to  the  injury.  ...  A  servant,  on  entering  a  service, 
accepts  and  assumes  the  ordinary  hazards  and  dangers  of 
his  occupation, —  such  as  are  incident  to  it;  and  for  an  in- 
jury sustained  through  such  danger  he  cannot  recover.  It 
is  the  duty  of  the  employee,  without  warning,  to  observe 
due  care,  and  any  omission  to  do  this  is  at  his  own  peril. 
.  .  .  If  an  employee,  from  youth,  inexperience,  igno- 
rance, or  want  of  general  capacity,  may  fail  to  appreciate 
the  danger  of  an  employment,  it  is  a  breach  of  duty  on  the 
part  of  the  master  to  expose  such  a  serv^ant,  even  with  his 
own  consent,  to  such  dangers,  unless  he  first  gives  him  such 
instructions  or  cautions  as  will  enable  him  to  comprehend 
them  and  do  his  duty.  .  .  .  The  question  on  this  branch 
of  the  case  is  not  of  due  Ga7*e  on  the  part  of  the  plaintiffs  hut 
whether  the  cause  of  the  injuy^y  was  one  of  which  lie  know- 
ingly assumed  the  mZ;,  or  one  of  which,  by  reason  of  his 
youth  and  consequent  incapacity  to  understand  and  appre- 
ciate its  dangerous  character,  or  the  neglect  of  the  defend- 
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ant  to  take  due  precautions  to  effectually  inform  him 
thereof,  the  defendant  is  bound  to  indemnify  him  for  the 
consequences." 

The  jury  found  a  general  verdict  for  the  plaintiff,  assess- 
ing his  damages  at  $1,800,  and  also  a  special  verdict  finding, 
among  other  things,  that  the  officers  and  agents  of  the  de- 
fendant knew  that  the  foot  bridge  was  insufficient  and  dan- 
gerous for  use,  but  did  not  inform  the  boy  of  such  danger; 
that  before  attempting  to  cross  the  foot  bridge  at  the  time 
in  question  he  was  warned  or  cautioned  by  Mr.  Haase,  the 
miller,  to  go  around  another  way;  that  he  was  not  aware 
of  the  fact  that  it  was  dangerous  to  attempt  to  cross  the 
bridge  with  a  wheelbarrow  loaded  with  flour,  prior  to  his 
said  attempt;  that  he  did  not  knowinglf/ take  upon  himself 
the  risk  of  accident  in  crossing  the  foot  bridge  at  the  time 
in  question;  that  the  wheelbarrow  was  not  in  a  reasonably 
safe  condition  for  the  use  to  which  it  was  put;  that  the  boy 
was  in  the  exercise  of  ordinary  care  at  the  time  he  fell  from 
the  foot  bridge  and  was  drowned ;  and  that  he  was  notfxdly 
aware  of  the  danger  he  was  subjecting  himself  to  in  cross- 
ing the  race  on  the  bridge  with  a  wheelbarrow  loaded  with 
flour.  A  motion  for  a  new  trial,  on  the  ground,  among 
others,  that  the  verdict  was  contrary  to  law  and  contrary 
to  the  evidence,  was  denied. 

For  the  appellant  there  was  a  brief  by  Whxkler^  Flan- 
ders^  Smithy  Boiium  cfe  Tila^^  and  oral  argument  by  jE  P, 
Vilas, 

For  the  respondent  there  was  a  brief  by  Winans  cfe  Ilyzer^ 
and  the  cause  was  argued  orally  by  E,  M.  Hijzer. 

PiNNET,  J.  The  evidence  tends  very  strongly  to  show 
that  the  dangers  to  which  the  plaintiff's  intestate  was  ex- 
posed in  his  service  and  in  crossing  the  foot  bridge  with  the 
wheelbarrow  loaded  with  flour,  whether  arising  from  the 
defective  and  dangerous  construction  of  the  bridge  or  the 
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use  of  the  worn  out  and  rickety  wheelbarrow,  were  open 
and  obvious,  and  that  he  must  have  been  familiar  with  the 
situation  for  a  period  of  about  three  months,  during  which 
he  was  engaged  in  the  core  room,  and  immediately  prior 
to  the  accident.  Had  he  been  an  adult,  it  is  difficult  to  see 
upon  what  ground  it  could  be  said  that  he  had  not,  as  a 
matter  of  law,  by  continuing  so  long  in  the  service  of  the 
defendant,  assumed  the  risk  of  injury  from  those  causes, 
so  that  the  case  ought  not  to  have  been  submitted  to  the 
jury.  It  is  well  settled  that  if  the  alleged  defect  or  ele- 
ment of  danger  is  such  that,  in  the  exercise  of  ordinary 
care,  the  servant  ought  to  have  observed  it  and  compre- 
hended the  danger  likely  to  result,  then  he  assumed  the 
risk  if  he  continued  in  the  employment.  Haley  v.  Jumf 
River  L.  Co.  81  Wis.  412,  421,  425;  Dorsey  v.  PhiUipa  & 
C.  Const  Co.  42  Wis.  583;  Ballou  v.  C  cfe  JT.  W.  JR.  Co. 
54  Wis.  257;  Ooltz  v.  M.,  L.  8.  ds  W.  li.  Co.  76  Wis.  136. 
The  servant  must  take  ordinary  care  to  observe  and  ascer- 
tain whether  any  or  what  dangers  are  incident  to  his  serv 
ice.  If  the  defect  or  danger  is  open  and  obvious,  know! 
edge  of  it  on  his  part  will  be  presumed  or  imputed  to  him 
as  a  matter  of  law;  and  an  adult  servant  is  presumed  to 
possess  ordinary  intelligence,  judgment,  and  discretion  to 
appreciate  such  danger,  so  as  to  regulate  his  conduct  and 
avoid  it.  Knowledge  of  the  danger,  and  consent  to  con- 
tinue in  the  service  notwithstanding,  is  in  such  case  im- 
puted to  the  servant;  so  that  if  he  subsequently  suffers 
injury  in  consequence  thereof  he  has  no  right  of  recovery 
against  the  master.  This  view  is  in  accordance  with  what 
was  held  in  Jones  v.  Florence  M.  Co.  66  Wis.  268,  277.  The 
same  rule  applies  to  the  case  of  an  employee  who  is  a 
minor,  where  the  defect  or  danger  is  open  and  obvious,  in 
so  far  as  he  is  of  such  age,  intelligence,  discretion,  and 
judgment  as  to  enable  him  to  comprehend  the  situation 
and  appreciate  the  danger  incident  to  the  work  or  employ- 
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ment.  Subject  to  this  qualification,  knowledge  of  the  defect 
or  danger  is  to  be  imputed  to  him  in  like  manner  as  to  an 
adult.  It  is,  however,  a  question  for  the  jurj"  to  determine 
upon  the  evidence  whether  a  minor  servant  was  of  suffi- 
cient age,  intelligence,  discretion,  and  judgment  to  bring 
him  within  the  operation  of  the  rule  applicable  to  adult 
servants.  Chopin  v.  Badger  P.  Co.  83  Wis.  192.  In  the 
absence  of  proof,  it  is  fair  to  presume  that  he  possessed 
these  characteristics  in  the  degree  usual  to  persons  of  his 
age.  Because  the  question  was  one  for  the  jury,  the  de- 
fendant's motion  for  a  nonsuit  and  the  request  that  the 
jury  be  directed  to  find  for  the  defendant  were  properly 
denied. 

The  instruction  asked  by  the  defendant,  and  refused, 
should,  we  think,  have  been  given.  The  consequence  of 
its  refusal  was  that  the  defendant  was  denied  the  benefit 
of  the  rule  as  to  imputed  negligence  and  assumed  risk,  to 
the  extent  it  was  properly  applicable  to  the  case,  and  the 
case  was  made  to  turn,  so  far  as  open  and  obvious  defects 
and  danger  were  properly  an  element  in  the  case,  not  upon 
what  the  plaintiffs  intestate  ought  to  have  known  and  un- 
derstood, in  view  of  his  age,  intelligence,  discretion,  and 
judgment,  but  upon  what  he  in  fact  knew  or  comprehended 
as  to  the  danger  to  which  he  was  exposing  himself.  He 
was  bound  to  exercise  the  degree  of  intelligence,  knowl- 
edge, and  judgment  he  actually  possessed,  as  much  so  as 
an  adult,  and  must  be  held  to  have  assumed  the  risk  if  he 
exposed  himself  to  a  danger  which  was  open  and  obvious 
and  which  he  was  capable  of  perceiving  and  fully  appreci- 
ating, whether  he  actually  appreciated  and  comprehended 
it  or  not.  The  general  charge  does  not  contain  any  in- 
struction equivalent  to  the  one  asked,  and  entirely  excluded 
from  the  consideration  of  the  jury  the  material  question 
whether  the  plaintiff,  in  view  of  his  age,  intelligence,  dis- 
cretion, and  judgment,  ought  reasonably  to  have  known 
Vol.  88-29 
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and  understood  the  dangers  to  which  he  was  exposed  in 
his  employment.  The  effect  of  this  error  is  indicated  by 
the  answers  of  the  jury  to  questions  submitted  to  them,  as 
above  stated. 

Other  errors  were  assigned,  but,  as  the  questions  thus 
presented  may  not  arise  on  a  new  trial,  it  is  not  necessary 
to  consider  them.  For  the  reasons  stated,  the  judgment 
of  the  circuit  court  must  be  reversed. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Edwards  and  others.  Respondents,  vs.  Thb  Agricultcteal 
Insurance  Company  of  Watertown,  New  York,  Gar- 
nishee, Appellant. 

October  4  —  October  23,  1S94. 

Insurance  against  fire:  Interpretation  of  policy:  Mistake:  Qarnishment 

One  A.  worked  by  the  day  in  the  erection  of  a  house,  and  S.  &  K.  fur- 
nished lumber  therefor.  Both  wishing  insurance,  A.  took  oat  a 
policy  in  his  own  name  for  an  amount  sufficient  to  cover  the  claims 
of  both.  He  intended  it  to  cover  both  claims,  and  Sw  &  M.  paid 
one  half  of  the  premium.  When  it  was  discovered  that  it  did  not 
cover  the  claim  of  the  latter,  thei*e  was  indorsed  on  tlie  policy,  with 
A.'s  consent :  '*  Loss,  if  any,  under  this  policy,  payable  to  S.  &  M. 
as  their  interest  may  appear.^'  The  building  was  afterwards  de- 
stroyed by  fire.  In  garnishment  proceedings  against  the  insurance 
company  by  creditors  of  A.,  it  is  Iield  that  the  policy  insured  only 
the  interest  of  A.,  and  that  the  amount  of  his  loss  was  payable  to 
S.  &  M.  to  the  extent  of  their  interest 

APPEAL  from  the  Circuit  Court  for  liock  County. 

The  principal  defendant,  John  Arquette,  did  work  and 
labor,  and  rendered  other  services,  in  and  about  the  erec- 
tion of  a  dwelling  house  for  one  Mary  Mulhall,  at  day 
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wages.  SchaUer  c&  McKey  furnished  lumber  to  Mrs.  Mul- 
hall  for  the  building.  There  became  due  to  Arquette,  for 
wages,  $347.70.  There  became  due  to  SchaUer  <&  McKey^ 
for  lumber,  $350.77.  Both  parties  wished  insurance  on  the 
building  to  secure  their  claims.  For  this  purpose  Arquette 
procured  a  policy  in  his  own  name  for  $700,  which  was 
enough  to  cover  both  claims,  lie  intended  it  to  include 
both  claims.  When  it  was  discovered  that  it  did  not  cover 
the  claim  of  SchaUer  <j6  McKey ^  with  the  consent  of  Ar- 
quette there  was  indorsed  upon  the  policy  this  direction: 
"Loss,  if  any,  under  this  policy,  payable  to  SchaUer  cb 
McKey  as  their  interest  may  appear."  In  this  form  the 
policy  was  issued  to  Arquette.  SchaUer  c6  McKey  paid 
one  half  of  the  premium.^  The  building  was  afterwards  de- 
stroyed by  fire.  All  proceedings  necessary  to  fix  the  lia- 
bility of  the  conijjany  were  taken.  Then  the  several  plaint- 
iffs began  their  several  separate  actions  against  Arquette, 
and  garnished  the  insurance  company. 

The  action  was  tried  before  the  court  without  a  jury. 
The  court,  in  effect,  found  that  the  insurance  company  wa^ 
liable  on  the  policy  of  insurance  to  Arquette  for  $347.70, 
and  to  SchaUer  cj&  McKey  for  $350.77,  and  gave  judgment 
for  SchaUer  tfe  McKey  for  $350.77,  and  for  the  several 
plaintiffs  to  the  aggregate  of  $347.70,  against  the  insurance 
company,  as  garnishee  of  Arquette.  From  this  judgment 
the  insurance  company  appeals. 

For  the  appellant  there  was  a  brief  by  Dunvmhlle^ 
Goldln  (fr  Wheeler^  and  oral  argument  by  B.  F,  Dnninlddie. 

For  the  respondents  there  was  a  brief  by  Sutherland  tfe 
Nolaii^  attorneys  for  Edwards^  and  John  Cunningham^  at- 
torney for  O'Brien  and  Doioning,  and  a  separate  brief  by 
M,  P.  Richardson^  attorney  for  SchaUer  A  McKey  (who 
were  interpleaded  as  defendants  by  order  of  the  court  on 
their  petition);  and  the  cause  was  argued  orally  by  G,  G, 
Sutherland^  2fr.  Cunningham^  and  Mr,  Richardson. 


Digitized  by 


Google 


4.*}2  SUlTwEME  COUliT  OF  WISCONSIN.  [SS 

Edwards  and  others  vs.  The  Agricultural  In&  Ckx  of  Watertown,  N.  Y 

Newman,  J.  It  was  conceded  on  the  argument  that  both 
Arquette  and  Si-Jtoller  <£  McKey  had  insurable  interests  in 
the  building  of  Mrs.  Alulhinll.  This  could  scarcely  be  ques- 
tioned, at  least  since  the  decision  of  Ilorsch  v,  Dtcelling 
Home  hu.  Co.  77  Wis.  4. 

It  seems  clear  that  the  policy  of  insurance  was  not  written 
in  accordance  with  the  wishes  or  intention  of  Arquette. 
But  it  was  received  by  him  with  full  knowledge  of  the 
form  of  its  writing;  and  the  indorsement  making  the  loss, 
if  any,  payable  to  Schaller  tt  McKey  was  made  under  his 
direction.  The  policy  must  be  held  to  embody  the  agree- 
ment of  the  parties. 

This  is  an  action  at  law  upon  the  contract  itself.  The 
court  was  not  asked  to  reform  it  on  the  ground  of  mistake 
or  otherwise.  Perhaps  it  could  not  be  reformed  in  this  ac- 
tion, even  if  it  were  shown  to  be  a  proper  case  for  reforma- 
tion in  a  proper  action  for  that  purpose.  So  the  recovery 
must  be  according  to  the  terms  of  the  contract  itself.  The 
contract,  by  its  terms,  insures  only  the  interest  of  Arquette. 
The  amount  of  his  loss  alone  is  recoverable  upon  it.  By 
his  appointment,  made  at  the  time  of  making  the  contract, 
this  loss  is  payable  to  Sohaller  db  McKey  as  their  interest 
may  appear.  Their  interest  is  larger  than  Arquette's  loss. 
There  is  nothing  coming  to  Arquette  after  satisfying  Schaller 
<&  McKey's  interest.  There  is  nothing  due  to  him  from  the 
garnishee, —  nothing  to  be  garnished.  Schaller  <h  McKey 
should  recover  from  the  insurance  company  the  amount  of 
Arquette's  loss.  Judgment  should  be  for  the  insurance 
company  in  all  the  garnishment  actions. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re-   • 
versed,  and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  accordance  with  this  opinion. 
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IsBLT,  Kespondent,  vs.  Illinois  Central  Railroad  Com- 
pany, Appellant. 

October  5  —  October  23,  IS04, 

Court  and  jury:  Credibility  of  witnesses:  Instructions, 

1,  Where  much  of  the  testimony  in  an  action  was  in  direct  conflict, 

affld  plain tifTs  own  testimony  conflicted  with  that  given  by  him  on 
former  trialSt  it  was  error  to  charge  the  jury :  "  It  is  your  duty  to 
reconcile  the  testimony,  if  it  is  possible,  on  the  theory  that  every 
witness  has  intended  to  testify  truly  in  the  case.  The  law  does  not 
presume,  and  will  not  presume,  that  any  witness  testified  falsely. 
Therefore,  if  it  is  possible  for  you  to  reconcile  the  evidence  on  the 
tlieory  that  any  witness  is  mistaken  either  ni  regard  to  time  or  any 
other  fact  important  to  be  established  in  this  case,  it  is  your  duty  ' 
to  do  it  It  is  better  to  assume  that  the  witness  has  made  a  mis- 
take than  to  assume  he  has  lied.** 

2.  On  the  last  tiial  plaintiff  was  asked,  on  cross-examination,  whether 

be  did  or  did  not,  on  the  former  trials,  swear  as  stated  in  the 
questions.  To  some  of  these  questions  he  answered  that  he  had 
testified  as  stated,  but  that  his  testimony  was  untrue.  To  many  of 
the  questions,  however,  he  answered  that  he  could  not  remember. 
Held,  that  it  was  error  to  charge  the  jury  that  "  when  a  witness  is 
asked  if  he  did  not  testify  so  and  so  before,  he  will  generally  say 
that  he  don't  remember,— and  I  think  it  is  almost  impossible  for 
witnesses  to  remember  what  they  have  testified  to ;  but  they  may 
say :  *  I  don't  know.  I  tried  to  testify  according  to  the  fact  then, 
and  I  am  trying  to  do  it  now.'  A  witness  can  remember  the  trans- 
ection better  than  he  can  remember  what  he  testified  about  it  be- 
fore. ...  In  the  excitement  of  a  trial,  in  the  rapidity  with 
which  questions  are  put  and  are  compelled  to  be  answered,  a  wit- 
ness will  sometimes  perhaps  not  half  understand  the  question,  and 
he  will  answer  accordingly,  so  as  to  put  himself  in  a  false  position,'' 
ete. 

APPEAL  from  the  Circuit  Court  for  (rr^e7i  County. 

This  action  was  commenced  in  justice's  court  to  recover 
the  Talue  of  ten  boxes  of  Limburger  cheese,  containing 
1,120  pounds,  claimed  to  have  been  delivered  by  the  plaint- 
iflf  to  the  defendant  at  its  depot  in  Argyle,  September  13, 
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1892,  for  tho  purpose  of  having  the  same  transported  to 
Monroe,  and  consigned  to  Eoth,  Luchsinger  &  Co.  at  that 
place,  and  which  cheese,  it  is  alleged,  was  lost  by  the  de- 
fendant and  never  delivered  to  the  consignees.  The  defend- 
ant denied  each  and  every  allegation  of  the  complaint. 

The  trial  in  the  justice's  court  resulted  in  a  judgment  in 
favor  of  the  plaintiff,  from  which  the  defendant  appealed 
to  the  circuit  court,  wherein  the  cause  was  retried  at  the 
October  term  of  said  court  for  1893,  and  upon  that  trial 
the  jury  disagreed.  The  cause  was  again  tried  at  the 
March  term  of  the  circuit  court  for  1894,  and  at  the  close 
of  this  last  trial  the  jury  returned  a  verdict  in  favor  of  the 
plaintiflF,  and  assessed  his  damages  at  $97.57.  From  the 
judgment  entered  accordingly  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  P.  J.  Olawion, 
attorney,  and  B.  J,  Stevens^  of  counsel,  and  oral  argument 
by  Mr.  Clauoson,  ^ 

John  M,  Becker,  for  the  respondent,  to  the  i>oint  that 
instructions  allowing  the  jury  to  reconcile  conflicting  tes- 
timony upon  the  theory  of  witnesses  being  mistaken  are 
proper,  cited  Moore  v,  Kendall,  2  Pin.  99 ;  Taj/lor  v.  Toung, 
61  Wis.  314;  Rudolph  v.  Lane,  57  Ind.  115;  Sackett,  Inst, 
to  Juries,  32,  33. 

Cassoday,  J.  The  plaintiff  claims  that  he  delivered  in 
all  twenty  boxes  of  cheese  to  the  defendant  at  Argyle,  con- 
signed to  Hoth,  Luchsinger  &  Co.  at  Monroe;  that  ten  of 
the  boxes  were  so  delivered  September  13,  1892,  and  the 
other  ten  September  14,  1892;  but  that  Koth,  Luchsinger 
&  Co.  only  received  the  ten  so  shipped  September  14, 1892. 
The  defendant  admits  the  receiving  of  twenty  box^  of 
cheese  from  the  plaintiff  September  14,  1892,  but  claims 
that  only  ten  of  them  were  consigned  to  Koth,  Luchsinger 
&  Co.,  and  that  the  other  ten  were  consigned  to  Charles 
Roeder  &  Co.,  and  absolutely  denies  receiving  ten  boxes 
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September  13,  1892.  The  court  properly  charged  the  jury- 
to  the  effect  that  if  the  plaintiff  delivered  ten  boxes  of 
cheese  to  the  defendant  at  its  depot  in  Argyle,  September 
13,  1892,  then  he  was  entitled  to  recover  the  value  of  the 
same,  but  if  he  did  not  then  he  was  not  entitled  to  recover. 
The  question  submitted,  therefore,  was  purely  one  of  fact 
for  the  jury. 

The  evidence  on  the  part  of  the  defendant  is  partly  writ- 
ten ;  while  that  on  the  part  of  the  plaintiff  seems  to  rest 
wholly,  or  almost  wholly,  upon  the  memory  of  witnesses;  — 
and  memory  is  not  always  reliable  in  fixing  a  precise  date. 
Much  of  the  testimony  in  behalf  of  the  respective  parties 
was  in  direct  conflict.  This  being  so,  very  much  depended 
upon  the  credibility  of  the  witnesses.  That  was  peculiarly 
a  question  for  the  jury.  The  plaintiff  was  sworn  and  ex- 
amined as  a  witness  in  his  own  behalf  on  each  of  the  three 
trials  mentioned.  His  testimony  on  these  three  several 
trials  appears  to  have  been  more  or  less  conflicting.  On 
his  cross-examination  upon  the  last  trial,  he  was  confronted 
with  .portions  of  his  testimony  on  the  former  trials,  and 
asked  whether  he  did  or  did  not  swear  as  stated  in  the 
questions.  To  some  of  these  questions  he  testified  that  he 
had  previousl}''  testified  as  stated,  but  that  such  testimony 
was  untrue ;  and  to  a  very  large  number  of  the  questions 
he  answered  to  the  effect  that  he  did  not  recollect  or  could 
not  remember.  Under  these  circumstances,  we  think  it 
was  error  for  the  trial  court  to  charge  the  jury  as  follows : 
"  It  is  your  duty  to  reconcile  the  testimony,  if  it  is  possible, 
on  the  theory  that  every  witness  has  intended  to  testify  truly 
in  the  case.  The  law  does  not  presume,  and  will  not  pre- 
sume, that  any  witness  testified  falsely.  Therefore,  if  it  is 
possible  for  you  to  reconcile  the  evidence  on  the  theory 
that  any  witness  is  mistaken  either  in  regard  to  time  or 
any  other  fact  important  to  be  established  in  this  case,  it  is 
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your  duty  to  do  it.  It  is  better  to  assume  that  the  witness 
has  made  a  mistake  than  to  assume  he  has  lied." 

Thompson  on  Trials  states  the  correct  rule,  and  says: 
"  The  judge  must  be  careful  not  to  trench  upon  the  exclu- 
sive province  of  the  jury  in  determining  the  credibility  of 
particular  witnesses,  or  the  degree  of  credit  to  be  given  to 
particular  elements  of  the  evidence.  .  .  .  He  shonld 
not  undertake  to  control  the  freedom  of  their  judgment  in 
dealing  with  the  probabilities  of  the  testimony,  by  laying 
down  artificial  presumptions  to  control  them  in  arriving  at 
their  verdict.  Thus,  he  should  not  tell  them  that,  in  pass- 
ing on  the  credibility  of  a  witness,  they  should  consider 
that  it  is  a  rule  of  law  —  a  presumption  —  that  men  testify 
truly  and  not  falsely."     2  Thomp.  Trials,  §  2420. 

The  court  further  charged  the  jury  as  follows :  **  Where 
a  case  has  been'  tried  one  or  more  times  before  it  is  tried 
lastly  in  the  circuit  court,  and  a  witness  is  asked  if  he  did 
not  testify  so  and  so  before,  he  wiil  generally  my  that  he 
dorCt  re^ncmher^ —  and  I  think  it  is  almost  impossible  for 
yyitnesses  to  remeinher  what  they  have  testified  to;  but  they 
may  say  in  this  way:  'I  don't  know.  I  tried  to  testify 
according  to  the  fact  then,  and  I  am  trying  to  do  it  now.^ 
A  witness  can  remember  the  transaction  better  than  he 
can  remember  what  he  testified  about  it  before.  That  is 
tlfe  univei'sal  rule;  and  I  think  it  is  proper  that  I  should 
call  your  attention  to  that.  In  the  excitement  of  a  trial, 
in  the  rapidity  with  which  questions  are  put  and  are  com- 
pelled to  be  answered,  a  witness  will  sometimes  perhaps 
not  half  understand  the  question,  and  he  will  answer  ac- 
cordingly, so  as  to  put  himself  in  a  false  position.  Then 
he  is  questioned,  when  the  case  comes  to  be  tried  again: 
*  Didn't  you  testify  so  and  so? '  He  says  he  don't  remem- 
ber; and  it  is  impossible  to  remember^  although,  as  I  said,, 
if  I  were  on  the  stand  as  a  witness  and  was  testifying,  1 
should  say,"  as  above  stated.     This,  as  we  think,  was  not 
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only  an  invasion  of  the  province  of  the  jury,  but,  under  the 
peculiar  circumstances  mentioned,  an  argument  in  favor  of 
the  credibility  of  the  plaintiff's  testimony.  2  Thomp.  Trials, 
§  2420;  Lampe  v.  Kennedy^  60  Wis.  110. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


ScHwm  and  another,  Respondents,  vs.  Hellriegel,  Ap- 
pellant. 

October  5  —  October  S3,  1894, 

Appeal:  Evidence  held  to  support  verdict. 

In  an  action  to  recover  one  half  of  the  amount  for  which  a  threshing 
machine  belonging  to  plaintififs  and  defendant  was  sold  by  the  lat- 
ter, the  evidence  is  held  to  support  a  verdict  adverse  to  the  defend- 
ant's counterclaim  for  damages  by  reason  of  an  injury  to  the  ma- 
chine caused,  prior  to  the  sale,  by  plaintiffs'  negligence. 

% 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  J9.  M.  Jackson^  and  for  the  respondents  on  that  of  E,  S. 
Turner. 

WiNSLow,  J.  This  action  is  for  money  had  and  received. 
The  plaintiffs  owned  an  undivided  one-half  of  a  threshing 
machine,  and  the  defendant  owned  the  remaining  undivided 
half  thereof.  The  defendant  sold  and  delivered  the  entire 
machine  to  a  third  person  for  $55,  and  received  the  money. 
This  action  is  brought  to  recover  one  half  of  this  sura. 
The  defendant  admits  the  sale  and  receipt  of  the  consider- 
ation, but  counterclaims  for  $160  damages,  because  he 
claims  that  the  plaintiffs  had  exclusive  possession  of  the 
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machine  for  several  years  before  the  sale  by  him,  and  neg- 
ligently housed  it,  so  that  it  became  rotten  and  neariy 
worthless.  It  is  very  doubtful  vrhether  there  was  any  tes- 
timony which  substantiated  the  defendant's  counterclaim, 
but,  conceding  that  there  was  such  testimony,  there  was 
also  ample  evidence  to  the  contrary.  No  exception  was 
taken  to  the  charge  of  the  court,  and  the  jury  returned  a 
verdict  for  the  plaintiffs,  upon  which  judgment  was  ren- 
dered. Under  these  circumstances,  this  court  cannot  inter- 
fere with  the  judgment. 
By  the  Court. —  Judgment  affirmed. 


SiLVERNAiL,  Appellant,  vs.  Eust,  Eespondent 
Octobei'  5 — Ocidbet*  2S,  1894. 

(1,2)  Appeal  from  justice^ 8  court:  Delay  in  deciding:  JuriadictUm:  Re- 
i^ew  of  facts,    (3)  Sale  of  chattels:  Evidence, 

1.  The  failure  of  the  circuit  court  to  decide  an  appeal  from  justioe*^ 

court  at  the  term  at  which  it  is  heard  does  not  work  a  disooiitin- 
oance  or  deprive  the  court  of  jurisdiction  to  decide  it  at  a  subse- 
quent term,  or  even  in  vacation. 

2.  Sec.  3769,  R.  S.,  as  amended  by  ch.  216,  Laws  of  1891  (providing  tiiat 

upon  the  hearing  of  an  appeal  from  justice^s  court,  "where  there 
is  no  new  trial  in  the  appellate  court,  such  court  shall  give  judg^ 
ment  according  to  the  weight  of  the  evidence  and  the  justice  of 
the  case  .  .  .  without  regard  to  the  findings  of  the  justice *^X 
applies  to  cases  where  the  judgment  in  justice's  court  was  given 
upon  the  finding  of  a  jury  as  well  as  where  it  was  given  on  a  find- 
ing by  the  justice. 
Z.  In  an  action  to  recover  the  purchase  price  of  a  belt,  the  evidence  is 
held  to  support  a  finding  that  a  conditional  sale  of  a  feed  cutter, 
horse-power,  and  belt  had  failed,  apd  that  by  a  subsequent  arraDge- 
ment  between  the  parties  the  sale  really  made  was  of  the  feed  cut- 
ler only. 


Digitized  by 


Google 


Wis.]  AUGUST  TERM,  1894.  459 

Silvemail  vs.  Rust 

APPEAL  from  the  Circuit  Court  for  Waxtkeaha  County. 

This  action  originated  in  justice's  court,  plaintiflf  claiming 
that  the  defendant  had  purchased  of  him  a  quantity  of 
belting,  agreeing  to  pay  therefor  the  sum  of  $5,  which  he 
had  refused  to  pay,  and  to  recover  which  he  brought  suit. 
The  defendant  denied  the  purchase  of  the  belting,  and  al- 
leged  that  at  the  time  in  question  he  bought  from  the 
plaintiff,  upon  trial,  a  feed  cutter,  horse-power,  and  belt, 
and  that  he  was  to  pay  the  sum  of  $80  therefor  provided 
it  worked  well;  that  it  did  not  work  properly,  and  the  de- 
fendant settled  for  the  said  feed  cutter,  an^  paid  the  plaint- 
iff the  sum  of  $38  therefor,  but  refused  to  take  the  belt  and 
horse-power. 

There  was  a  trial  before  a  jury,  which  resulted  in  a  ver- 
dict in  favor  of  the  plaintiff  for  $2.50  damages.  The 
defendant  appealed  to  the  circuit  court,  where  the  judg- 
ment of  the  justice's  court  was  reversed,  with  costs,  the 
court  finding  that,  "according  to  the  weight  of  the  evidence 
and  the  justice  of  the  case,  without  regard  to  technical 
errors  which  do  not  affect  the  merits,  and  without  regard 
to  the  finding  of  the  justice's  court,  as  provided  by  ch.  216, 
Laws  of  1891,  said  judgment,  both  as  to  damages  and  costs, 
ought  to  be  wholly  reversed." 

It  appeared  from  the  return  that  three  trials  of  the  action 
had  been  had  in  justice's  court,  the  respective  juries  in 
the  first  two  trials  disagreeing.  After  the  case  had  been 
heard  in  the  circuit  court  upon  the  return  of  the  justice 
(January  13,  1892),  it  was  held  under  advisement  until  the 
13th  of  June,  1893,  four  terms  having  intervened  in  the 
meantime,  when  the  court  rendered  judgment  as  above 
stated,  without  notice  to  the  plaintiff's  attorney.  A  motion 
to  set  the  judgment  aside  for  want  of  such  notice,  and  on 
the  ground  that  the  court  had  lost  jurisdiction  to  render 
judgment  by  the  expiration  of  the  term  at  which  the  hear- 
ing took  place  before  deciding  it,  was  denied.    A  further 
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Statement  of  such  facts  as  are  material  will  be  found  in  the 
opinion. 

For  the  appellant  there  was  a  brief  by  W.  A.  Pierce,  at- 
torney, and  2\  W.  Haight,  of  counsel,  and  oral  argument 
by  J/r.  Pierce. 

D,  S,  Tullar,  for  the  respondent. 

PiNNKv,  J.  1.  The  farlure  of  the  court  to  decide  the  case 
at  the  term  at  which  it  was  heard  did  not  work  a  discon- 
tinuance or  deprive  the  court  of  jurisdiction  to  decide  it 
at  a  subsequent  term,  or  even  in  vacation.  S.  &  B.  Ann. 
Stats,  sec.  2422a.  Besides,  the  delay  was  the  act  of  the 
court,  and  should  not  be  allowed  to  operate  to  the  prej- 
udice of  either  party. 

2.  The  act  amending  sec.  3769,  R  S.  [Laws  of  1891,  eh. 
216],  applicable  to  the  hearing  of  appeals  in  the  circuit 
court  in  cases  such  as  this,  providing  that,  "upon  the  hear- 
ing of  the  appeal  where  there  is  no  new  trial  in  the  appel- 
late court,  such  court  shall  give  judgment  according  to  the 
weight  of  the  evidence  and  the  justice  of  the  case,  without 
regard  to  technical  errors  which  do  not  aflfeot  the  merits, 
and  without  regard  to  the  finding  of  the  justice,"  etc.,  ap- 
plies as  well  to  cases  where  the  judgment  was  given  upon 
the  finding  of  a  jury  in  justice's  court  as  upon  a  finding  by 
the  justice.  The  statute  extends  to  all  cases  "where  there 
is  no  new  trial  in  the  appellate  court,"  and  authorizes  the 
circuit  court  to  review  the  finding  of  a  jury  or  justice  if 
not  according  to  the  weight  of  evidence,  and  disregard  it 
in  giving  judgment  on  the  appeal.  Whether  the  law  pro- 
viding for  such  a  review  upon  the  facts  or  the  verdict  of  a 
jury,  with  the  data  afforded  for  this  |>urpose  by  the  scanty 
and  fragmentary  manner  in  which  the  testimony  is  usually 
returned,  with  a  view  to  determine  whether  the  finding  in 
the  court  below  is  against  the  weight  of  evidence,  and  of 
giving  judgment  according  to  the  opinion  of  the  appellate 
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court  thereon, is  a  judicious  enactment,  is  a  question  which 
may  well  admit  of  a  considerable  difference  of  opinion; 
but,  as  it  is  an  enactment  clearly  within  the  power  of  the 
legislature,  the  question  of  policy  involved  is  not  open  for 
consideration. 

3.  It  appears  that  there  was  a  sale  by  the  plaintiff  to  the 
defendant  of  a  feed  cutter,  belt,  and  horse-power,  upon 
trial,  for  the  sum  of  $85 ;  but  they  did  not  work  to  defend- 
ant's satisfaction,  and  the  result  was  that  subsequently  the 
•defendant  elected  to  retain  the  feed  cutter  only,  at  the 
price  of  $38,  for  which  he  gave  his  note.  After  about  a 
year,  the  plaintiff  came  and  took  the  horse-power,  and  the 
defendant  offered  him  the  belt  as  well;  but  he  refused  to 
take  it,  and  subsequently  brought  this  action  to  recover  live 
ilollars,  claiming  that  to  have  been  its  price.  Evidently, 
the  circuit  court  was  of  the  opinion  that  the  conditional 
sale  of  the  feed  cutter,  belt,  and  horse-power  failed,  and 
that  by  the  subsequent  arrangement  the  sale  really  made 
was  of  the  feed  cutter  only;  and  we  think  the  evidence 
supports  that  conclusion. 

We  are  unable  to  say  that  any  error  is  shown  by  the 
record,  and  the  judgment  of  the  circuit  court  must  there- 
fore be  affirmed. 

Jitj  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Voelz  and  wife,  Kespondents,  vs.  Voelz  and  others,  Appel- 
lants. 

October  6  —  October'  ^3,  1S94. 

Partition:  Homestead  right  of  widow:  Jurisdiction, 

Tlie  lioniestead  right  of  a  widow  is  not  subject  to  partition,  and  the 
circuit  court  has  do  jurisdiction  in  partition  proceedings  to  order  a 
sale  of  the  land  so  as  to  divest  her  of  such  right  Newman,  J., 
dissents. 
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APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  facts  are  stated  in  the  opinion. 

C.  A,  Koeffler^  Jr,^  for  the  appellants,  to  the  point  that 
the  "homestead  estate"  cannot  be  partitioned,  and  the 
legislature  never  contemplated  a  partition  thereof,  cited 
sec.  21,  ch.  72,  R.  S.  1849;  ch.  137,  Laws  of  1858;  sees. 
3954,  3121,  3135,  R  S.;  Keyea  v.  Hill,  30  Vt.  767;  Hoff- 
man  v.  NeuhanSy  30  Tex.  630;  Doane  v.  Doane^  33  Vt.  652; 
Nicholas  V.  PurezdU  21  Iowa,  265;  Dodds  v.  Dodds,  26 
id.  31L 

For  the  respondents  there  was  a  brief  by  Canvey^  Cla%en 
cfe  Walsh,  and  oral  argument  by  E.  />.  Walsh.  To  the  point 
that  the  heirs  of  an  estate  have  such  an  estate  in  possession 
as  will  enable  them  to  maintain  a  bill  in  equity  for  a  par- 
tition, they  cited  Campau  v,  Campau,  19  Mich.  116;  Streeter 
V.  Paton,  7  id.  341;  Marvin  v.  Scldlling,  12  id.  356;  Patter- 
son  V.  Patterson,  49  id.  176. 

Oin-ON,  C.  J.  This  is  a  proceeding  to  partition  certain 
real  estate  lying  in  the  county  of  Waukesha  in  this  state, 
among  the  heirs  at  law  of  William  Voelz,  deceased,  and 
Caroline  Voelz,  the  widow  of  the  said  William  Voelz,  de- 
ceased, who  was  in  possession  of  a  portion  of  said  lands  as 
her  homestead.  The  situation  of  said  real  estate  having 
been  ascertained  by  the  report  of  a  referee,  with  the  view 
of  ascertaining  whether  the  same  should  be  divided  be- 
tween said  parties,  or  sold  and  the  proceeds  thereof  distrib- 
uted among  the  same,  judgment  was  entered  for  the  sale  of 
the  same,  on  default  of  the  defendants.  By  said  judgment 
the  homestead  right  of  the  said  Caroline  Voelz  was  also 
ordered  to  be  sold,  and  "  that  the  purchaser  should  have 
said  lands  discharged  from  all  claim  by  virtue  of  such  home- 
stead and  the  dower  right  of  said  CaroUns  Voelz^  There- 
upon the  said  Caroline  Voelz  and  Louis  Voelz  petitioned 
the  court  to  stay  all  further  proceedings  in  said  partition 
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suit  until  the  court  should  determine  whether  it  had  any 
jurisdiction  to  enter  said  order,  and,  if  it  should  determine 
that  it  had  not,  to  dismiss  said  proceedings.  The  court  de- 
nied said  petition,  and  revoked  the  order  to  show  cause 
based  thereon,  and  dissolved  the  restraining  order,  with 
costs,  and  this  appeal  is  from  said  order. 

It  may  be  observed  that  this  judgment  is  not  to  sell  the 
interest  or  title  of  the  heirs  in  remainder  or  reversion  after 
the  homestead  right  of  the  widow,  Carqline  Voeh,  in  the 
real  estate  has  expired,  so  that  the  question  whether  any 
such  estate  is  subject  to  partition  under  the  statute  is  not 
material.  The  judgment  is  that  the  land  in  which  the  said 
Caroline  has  a  homestead  right  shall  be  sold,  and  the  pur- 
chaser hold  the  same  "discharged  from  all  claim  by  virtue 
of  such  homestead  and  dower  rights."  On  such  sale,  the 
widow,  the  said  Caroline^  is  divested  of  all  her  homestead 
right  in  said  lands  or  any  part  thereof.  The  learned  coun- 
sel of  the  appellants  contends  that  the  court  had  no  juris- 
diction to  subject  to  either  partition  or  sale  the  homestead 
of  the  said  widow,  Caroline  Voelzy  or  to  divest  her  thereby 
of  her  title  to  the  same.  This  contention  is  unquestionably 
correct. 

1.  The  statute  confers  no  such  jurisdiction  on  the  courts. 
Sec.  3101,  R.  S.,  provides  as  follows :  "  All  persons  hold- 
ing lands  as  joint  tenants  or  tenants  in  common  may  have 
partition  thereof  bj'^  civil  action,  in  the  manner  provided 
in  this  chapter."  There  is  nothing  more  self-evident  than 
that  the  homestead  of  the  widow  is  not  held  as  a  joint 
tenancy  or  tenancy  in  common.  Her  right,  as  well  as  pos- 
session, are  exclusive  of  all  others. 

2.  This  is  also  shown  by  the  nature  of  the  homestead 
right.  It  consists  of  forty  acres  of  agricultural  land  and 
the  dwelling  house  thereon,  owned  and  occupied  by  any 
resident  of  the  state,  and  selected  by  him  as  such.  R.  S. 
sec.  2983.     "  The  homestead  means  a  place  of  residence,  iui-^ 
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plying  occtqyanoy  and  po^aesaion!^^  Upman  v.  Second  Wai*d 
Bank^  15  Wis.  449.  "  When  the  owner  of  any  homestead 
shall  die,  not  having  lawfully  devised  the  same,  such  home- 
stead shall  descend,"  etc.,  "  if  he  shall  leave  a  widow  and 
issue,  to  the  widow  during  her  widowhood,  and  upon  her 
marriage  or  death  to  his  heirs,"  etc.  R.  S.  sec.  2271,  subd.  2. 
It  is  a  good  answer  to  an  action  for  partition  that  the 
widow  holds  the  exclusive  title  for  life  or  during  widow- 
liood.     Ilannan  v.  Oxley^  23  Wis.  519. 

3.  There  is  concurrent  jurisdiction  in  the  county  court 
for  the  partition  of  estates  to  the  heirs,  and  partition  of 
the  homestead  of  the  widow  is  expressly  excluded.  Sec. 
3954,  R.  S.,  provides  "  that  when  the  term  of  a  widow  en- 
titled to  a  homestead  right,  or  dower,  or  other  life  estate 
in  the  lands  of  a  deceased  person,  shall  expire^  the  revereion 
may  be  assigned  to  the  persons  entitled  to  the  same,"  etc. 
^*An  action  for  partition  can  only  be  maintained  by  one 
having  the  actual  or  constructive  possession  of  the  prem- 
ises, or  the  right  to  the  same."  Morse  v.  Stockman,  65 
Wis.  36. 

Our  laws  have  thrown  around  the  homestead  every  nec- 
essary protection  for  the  humane  and  beneficent  use  for 
\which  it  was  designed,  and  no  such  exception  by  which  the 
widow  could  be  divested  of  it  is  found  in  the  statute.  It 
would  require  positive  legislation  to  subject  the  widow's 
homestead  to  the  uncertain  tenure  of  the  capricious  action 
of  the  heirs,  whenever  they  might  wish  to  have  a  partition 
or  sale  of  the  lands  of  the  estate.  There  is  not  only  no 
such  provision,  but,  as  we  have  seen,  the  statutes  and  i\u 
nature  of  the  homestead  right  preclude  any  such  interfer- 
ence with  it.  Where  the  widow's  homestead  is  provided 
for  in  other  states,  it  is  held  not  to  be  subject  to  partition. 
Keyes  v,  IliU,  30  Vt.  767;  Doune  v.  Doane,  33  Vt.  653; 
Hoffman  v.  JVeu/iuus,  30  Tex.  636;  Nicholas  v.  PurczelU 
21  Iowa,  265;  Dodds  v.  Dodds^  26  Iowa,  311. 
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It  is  useless  to  speculate  as  to  what  kind  of  an  estate  the 
widow's  "  homestead  right,"  as  it  is  called  in  the  statute, 
is,  or  as  to  how  it  should  bo  classified.  It  is  sufficient  that 
it  is  accompanied  by  actual  and  exclusive  possession,  that 
cannot  be  disturbed  so  long  as  she  lives  unmarried.  The 
court,  therefore,  had  no  jurisdiction  over  it  in  this  case. 

By  the  Court. —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  with  direction  to  set  aside  or  mod- 
ify the  judgment  in  the  main  case  in  accordance  with  this 
opinion. 

Nbwman,  J.  It  is  believed  that  the  decision  of  the  court 
in  this  case  is  out  of  harmony  with  the  whole  current  of 
its  decisions  on  the  subject  of  jurisdiction.  The  question 
to  be  adjudicated  is  whether  the  judgment  and  order  of 
sale  made  by  the  circuit  court,  and  which  are  assailed  by 
this  motion,  were  made  in  a  case  where  the  court  was  with- 
out jurisdiction  to  make  them,  and  are  void ;  or  whether 
they  were  made  in  a  case  within  the  jurisdiction  of  the 
court,  and,  if  irregular,  are  simply  erroneous.  If  they  are 
void,  they  can  be  vacated  on  this  motion.  If  they  are 
erroneous  only,  they  cannot  be  vacated,  or  modified  even, 
on  this  motion,  but  are  valid  until  reversed  upon  appeal. 
The  question  turns  upon  the  point  whether  they  were  made 
in  a  matter  which  was  within  the  jurisdiction  of  the  circuit 
court. 

Jurisdiction  is  defined  to  be  "  the  power  to  hear  and  de- 
termine causes."  It  is  defined  by  the  present  chief  justice 
of  this  court  in  Monroe  v.  Ft.  Howard^  50  Wis.  228,  to  be 
"  the  power  to  pronounce  judgment."  It  is  nowhere  de- 
fined to  be  "  the  power  to  pronounce  the  right  judgment." 
It  is  broader  than  that.  It  includes  also  the  power  to  pro- 
nounce a  wrong  judgment.  Jurisdiction  of  the  person  is 
obtained  by  the  service  of  process.  Jurisdiction  of  the 
subject  matter  is  power  to  adjudicate  concerning  the  gen- 
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eral  question  involved.  Folgbe,  J.,  in  Hunt  v.  Hunt,  73 
N.  T.  217-229.  Jurisdiction  is  generally  understood  to  be 
complete  where  the  process  has  been  properly  served  and 
the  court  has  jurisdiction  of  the  subject  matter. 

The  plaintiflfs  brought  an  action  for  the  partition  of  cer- 
tain premises.  The  defendant  Caroline  Voelz,  their  mother, 
the  widow  of  their  deceased  father,  had  an  estate  of  home- 
stead in  a  part  of  such  premises.  The  complaint  showed 
her  interest,  and  asked  that  it  be  included  in  the  judgment 
for  partition  and  order  of  sale.  She  was  made  a  party  de- 
fendant, and  the  summons  was  served  upon  her.  She  made 
no  defense.  The  jurisdictional  question  involved  here  is 
this :  Had  the  circuit  court  power  to  determine  whether  or 
not  that  homestead  estate  was  subject  to  be  partitioned? 
Certainly,  the  court  had  jurisdiction  of  the  defendant  by 
due  service  of  the  process.  Equally  it  had  the  power  to 
adjudicate  concerning  the  general  question  involved ;  that 
is,  what  estates  are  subject  to  be  partitioned.  The  question 
of  jurisdiction,  in  a  particular  case,  turns  upon  the  answer  to 
the  question.  Had  the  circuit  court  power  to  "  hear  and 
determine,"  "to  pronounce  judgment"  on  the  question 
whether  the  plaintiff  has  a  right  to  the  relief  which  he  asks? 
"  Jurisdiction  does  not  relate  to  the  right  of  the  parties  as 
between  each  other,  but  to  the  power  of  the  court.  The 
question  of  its  existence  is  an  abstract  inquiry,  not  involving 
the  existence  of  an  equity  to  be  enforced,  nor  the  right  of 
the  plaintiff  to  avail  himself  of  it  if  it  exists.  It  precedes 
these  questions,  and  a  decision  upholding  the  jurisdiction 
of  the  court  is  entirely  consistent  with  a  denial  of  any 
equity,  either  in  the  plaintiff  or  in  any  one  else.  The  case 
we  are  considering  illustrates  the  distinction  I  am  endeav- 
oring to  point  out  as  well  as  any  supposed  case  would.  It 
presents  these  questions :  Have  the  plaintiffs  shown  any 
right  to  the  relief  which  they  seek?  And  has  the  court 
authority  to  determine  whether  or  not  the}'  have  shown 
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such  a  right?  A  wrong  determination  of  the  question  first 
stated  is  error,  but  can  be  re-examined  only  on  appeal. 
The  other  question  is  the  question  of  jurisdiction."  John- 
son, J.,  in  People  ex  rel.  Davis  v.  Siurdevant,  9  N.  T.  263- 
269.  The  question  is  not  whether  the  court  decided  rightly^ 
but  whether  it  became  its  duty  to  decide  at  all  whether 
the  plaintiffs  were  or  were  not  entitled  to  the  relief  which 
they  sought.  If  such  was  the  court's  duty,  it  had  jurisdic- 
tion ;  and  its  decision,  be  it  correct  or  erroneous,  is  the  law 
of  the  case  until  it  shall  be  reversed  upon  appeal,  and  can 
only  be  questioned  upon  a  direct  proceeding  to  review  it, 
and  not  collaterally.  Id.  267.  It  seems  that  in  the  case 
at  bar  it  cannot  be  doubted  that  it  became  the  duty  of  the 
court  to  determine  whether  the  plaintiffs  were  entitled  to 
the  relief  which  they  had  demanded  in  their  complaint. 
Whether  it  decided  rightly  or  wrongly  does  not  relate  to 
the  question  of  jurisdiction. 

Of  the  same  purport  are  the  decisions  of  this  court. 
An  early  case  —  TaUmcm  v.  JHoCarty,  11  Wis.  401  —  has 
been  many  times  cited  and  followed  as  an  authoritative 
case.  In  that  case  the  rule  is  stated  by  Dixon,  0.  J.,  as 
follows:  "No  order  which  the  court  is  empowered,  under 
any  circumstances  in  the  course  of  a  proceeding  over  which 
it  has  jurisdiction,  to  make,  can  be  treated  as  a  nullity 
merely  because  it  was  made  improvidently  or  in  a  manner 
not  warranted  by  law  or  the  previous  state  of  the  case. 
The  only  question  in  such  case  is,  Had  the  court  or  tribu- 
nal the  power,  under  any  circumstances,  to  make  the  order 
or  perform  the  act?  If  this  be  answered  in  the  aflBrmative, 
then  its  decision  upon  those  circumstances  becomes  final 
and  conclusive,  until  reversed  by  a  direct  proceeding  for 
that  purpose.  In  the  case  before  us,  it  was  for  the  circuit 
court  to  determine,  in  the  first  instance,  when  and  how 
the  authority  with  which  it  was  invested  to  direct  a  sale 
should  be  exercised ;  and  if,  in  so  doing,  it  committed  an 
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error,  no  matter  how  egregious,  whether  in  the  construc- 
tion of  the  statute  or  otherwise,  still  the  order  was  valid 
until  reversed  upon  appeal.  It  was  a  mere  error  or  irreg- 
ularity, which  could  only  be  taken  advantage  of  by  appeal? 
but  cannot  be  inquired  into  in  this  proceeding."  This  was 
a  motion  to  set  aside  an  order  of  sale  in  a  partition  action, 
on  the  ground  that  the  court  had  not  rendered  the  prelim- 
inary judgment  required  by  law,  determining  the  rights 
of  the  parties.  The  court  held  that  to  be  a  mere  irregular- 
ity, which  did  not  make  the  order  of  sale  void  so  that  it 
could  be  impeached  collaterally  on  a  motion.  The  rule  as 
stated  in  TaUman  v.  McCarty  has  been  followed  quite  uni- 
formly in  this  state.  Salter  v.  Ililgen^  40  Wis.  363;  Salu- 
hury  V.  Chadbourne^  45  Wis.  74 ;  Monroe  v.  Ft.  Howard^  50 
Wis.  228;  Frankfurth  v.  Anderson^  61  Wis.  107. 

In  the  case  at  bar  this  court  holds  that  the  judgment  and 
order  of  sale,  so  far  as  they  affect  the  widow's  homestead 
estate,  are  void  for  want  of  jurisdiction,  for  the  reason  tliat 
they  are  not  warranted  by  law.  But  in  Franlcfurth  v. 
Anderson^  supra^  judgments  entered  by  the  clerk  by  de- 
fault, on  complaints  which  did  not  state  a  cause  of  action, 
were  held,  on  the  authority  of  TaUman  v.  McCarty <^  to  be 
irregular  only,  and  not  void.  It  is  believed  that  the  prin- 
ciple which  governs  that  case  should  govern  this  case  also. 
There  is  no  distinction  in  principle  possible.  In  either  case 
the  judgment  entered  was  contrary  to  the  law  of  the  case. 
It  was  not  warranted  or  authorized  by  the  law.  But  it  has 
never  been  the  law  in  this  state  that  the  judgment  of  a 
court  which  had  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter  is  without  jurisdiction,  on  the  sole  ground  that 
it  is  not  warranted  by,  or  is  contrary  to,  the  law  applicable 
to  that  particular  case.  That  is  the  most  that  can  be  said 
against  this  judgment, —  it  was  not  authorized  by  the  law. 
The  court  may  have  mistaken  the  law,  but  the  mistake  was 
within  its  jurisdiction.     In  Monroe  v.  Ft.  Howard^  50  Wis. 
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^8,  this  court  held  that  a  judgment  entered  prematurely, 
and  contrary  to  the  express  direction  of  a  mandMory  statute 
requiring  proceedings  to  be  stayed,  was  irregular  only,  and 
not  void.     See,  also,  Johnston  v.  Oshkosh^  65  Wis.  473. 

The  decisions  of  other  courts  are  not  entirely  harmoni- 
ous on  this  question.    One,  only,  will  be  cited.    Dugcm  v. 
Baltimore^  70  Md.  1.    This  is  cited  because  it  seems  to  be 
on  all  fours  with  the  case  at  bar,  and  is  the  decision  of  an 
eminently  respectable  court.    The  right  to  make  partition 
and  sale  in  Maryland,  as  in  this  state,  is  governed  by  stat- 
ute.   The  statute  gave  no  power  to  the  court  to  make  par- 
tition or  sale  of  an  undivided  parcel  of  land.    The  court 
entertained  an  action  to  make  partition  of  an  undivided  one- 
fourth  of  a  parcel  of  land,  and,  because  partition  could  not 
be  made,  ordered  it  to  be  sold.    In  a  collateral  action  it 
was  insisted  that  the  sale  was  not  authorized  by  the  statute 
and  was  void.    The  court  agreed  that  the  statute  did  not 
authorize  the  sale,  but  said:  "But,  while  such  is  our  con- 
struction of  the  statute,  we  cannot  agree  that  the  court,  in 
passing  the  decree,  had  no  jurisdiction  of  the  subject  mat- 
ter, and  that  the  purchaser  acquired  no  title  to  the  interest 
sold  under  it.    The  bill  was  filed  for  the  partition  or  sale 
of  an  undivided  fourth  part  of  the  property  in  which  the 
plaintiff  and  defendants  were  tenants  ia  common.    It  was 
filed  under  art.  16,  sec.  99,  of  the  Code.    The  court  had  a 
general  jurisdiction  to  decree  a  sale  of  property  held  by  co- 
tenants,  and  it  had  the  jurisdiction  to  determine  whether, 
under  the  Code,  it  had  the  power  to  sell  an  undivided  in- 
terest in  the  property.    Jurisdiction  is  the  power  to  hear 
and  determine.    If  the  judgment  of  the  court  is  erroneous, 
the  remedy  is  by  appeal ;  and,  until  reversed  upon  appeal, 
the  judgment  is  binding  on  the  parties  to  the  suit." 

For  these  reasons,  and  on  these  authorities,  it  is  believed 
that,  if  error  exists,  it  is  error  merely,  such  as  can  be  re- 
viewed by  this  court  upon  appeal  only,  and  cannot  be  cor- 
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rected  by  motion  after  the  term  at  which  it  was  enterq^. 
Frankfurth  v.  Anderson^  61  Wis.  107.     But  it  is  doubted  if 
error,  even,  is  shown  by  this  record.  Error  is  not  presumed. 
The  burden  is  on  him  who  alleges  error  to  prove  that  it 
exists.     CtUler  v.  Jlurlbutj  29  Wis.  152-165.     It  probably 
is-not  true  that  in  no  circumstances  could  the  court  adjudge 
and  order  a  sale  of  the  widow's  homestead  estate  in  an  ac- 
tion for  partition.    The  widow's  estate  does  not  depend 
for  its  continuance  on  the  circumstance  of  her  continuing 
or  failing  to  occupy  the  premises  as  her  home.     It  is  a  life 
estate  {Ferguson  v.  Maaoii^  60  Wis.  377, 387),  upon  condition 
that  she  do  not  remarry.    There  is  no  restriction  upon  her 
mode  of  enjoyment  of  the  estate.     She  may  lease  it  {An- 
derson V.  Cohum^  27  Wis.  558,  567),  or  sell  it  {Holbrooh  v, 
Wigktmany  31  Minn.  168),  if  that  suits  her  convenience  bet- 
ter.   If  she  has  power  to  sell  it,  she  has  power  to  consent 
to  its  sale  upon  an  order  of  sale  in  a  partition  action.    In 
that  circumstance  the  court  might  lawfully  make  an  order 
to  sell  it  in  a  partition  action.    So  it  might  become  the 
duty  of  the  circuit  court  to  inquire  and  determine  whether 
there  was  consent,  and,  as  incidental  to  that  inquiry,  to 
determine  whether  consent  was  sufficiently  proved;  as 
whether  the  proof  must  be  by  a  writing,  whether  oral  con- 
sent in  open  court  will  do,  or  whether  silence  shall  be  con- 
strued as  consent.    Whether  in  this  case  there  was  consent 
the  record  does  not  disclose.    It  does  not  show  that  there 
was  not  consent.    The  widow  did  not  defend,  although  the 
summons  and  complaint  were  served  upon  her  personally. 
All  the  other  parties  to  the  action,  both  plaintiffs  and  de- 
fendants, were  her  children.    Apparently  it  was  a  friendly 
action,  agreed  upon  to  promote  the  interest  of  all  the  par- 
ties by  a  sale  of  the  entire  title  to  all  the  lands.   This  view 
seems  to  be  conJBrmed  by  her  petition  on  which  this  mo- 
tion is  founded.    The  petition  does  not  complain  of  the 
judgment  or  order  of  sale  as  being  against  her  consent  or 
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wishes.  Her  only  complaint  is  that  she  has  been  informed 
and  fears  that  the  judgment  and  order  are  void,  so  that  a 
sale  under  the  order  would  not  convey  her  interest,  and  for 
that  reason  so  favorable  a  price  could  not  be  realized  for 
the  lands.  Her  fear  is  not  that  a  sale  under  the  order 
would  convey  her  interest,  but  that  it  would  not.  If  she 
could  know  that  the  judgment  and  order  are  valid  and  not 
void,  that  removes  her  sole  cause  of  anxiety  and  promotes 
her  purpose.  It  is  believed  that  they  are  both  valid  and, 
presumptively  at  least,  regular,  and  are  in  all  respects  in 
accord  with  the  wishes  of  the  parties. 
The  order  of  the  circuit  court  should  be  aflftrmed. 


Behl,  Eespondent,  vs.  SoHinnT  and  another,  Appellants. 

October  6  ^October  £S,  1894. 

Promissory  notes:  Duress:  Court  and  jury. 

In  an  action  upon  a  promissory  note  the  evidence  tended  to  show, 
among  other  things,  that  plaintiff  had  procured  defendant's  arrest 
in  an  action  for  false  imprisonment,  and  had  caused  him  to  bo 
taken  at  once  a  long  distance  from  his  home  and  friend^  thus  de- 
priving him  of  the  opportunity  to  give  bail ;  that  plaintiff  and  his 
attorney  then  refused  sufficient  bail,  which  was  offered,  and  refused 
to  give  defendant  an  opportunity  to  get  other  bail,  and  made  him 
believe  that  he  could  avoid  going  to  jail  only  by  settling  with  them ; 
and  that  he  settled  accordingly,  giving  the  note  in  suit  Held,  that 
it  was  a  question  for  the  jury  whether  the  defense  of  fraud  and 
duress  was  established. 

APPEAL  from  the  Circuit  Court  for  Dodge  County. 

The  action  was  upon  a  promissory  note  given  by  the  de- 
fendants to  the  plaintiff.  The  defense  was  that  the  note 
was  obtained  by  the  plaintiff  from  the  defendants  by  means 
of  fraud  and  duress. 
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The  trial  was  before  a  jury.  The  evidence  in  support  of 
the  defense  tended  to  show  that  the  plaintiff  and  his  wife 
brought  an  action  against  the  defendant  WiUiam  Christian 
for  false  imprisonment  and  malicious  prosecution,  laying 
their  damages  at  the  sum  of  $20,000 ;  that  they  procured 
a  warrant  of  arrest  in  said  action,  from  a  court  commis- 
sioner of  Milwaukee  county,  for  the  arrest  of  said  WiUiam 
Christian^  with  directions  to  arrest  and  hold  him  to  bail  in 
the  sum  of  $10,000 ;  that  such  warrant  was  placed  in  the 
hands  of  the  sheriff  of  Dodge  county,  where  the  said  Chris- 
tian resides,  with  instructions  to  arrest  and  take  him  to  the 
city  of  Milwaukee  by  the  early  morning  train  on  January 
23,  1893;  that  said  sheriff  did  arrest  him  at  3  o'clock  in  the 
morning  of  that  day,  and  took  him  to  the  city  of  Milwau- 
kee by  an  early  train,  a  long  distance  from  his  home  and 
away  from  his  friends,  depriving  him  of  an  opportunity  to 
consult  his  friends  or  to  give  bail,  which  he  was  perfectly 
able  there  to  do ;  that  at  Milwaukee  he  was  taken  at  once 
to  the  ofl5ce  of  the  plaintiff's  attorney  in  that  action,  where 
the  plaintiff  and  his  attorney  both  were;  that  they  refused 
suflBicient  bail,  which  was  offered,  and  refused  to  give  him 
an  opportunity  to  get  other  bail,  but  kept  insisting  that  he 
should  either  settle  or  go  to  jail ;  that  defendant  was  made 
to  believe  that  there  was  no  other  way  for  him  to  avoid 
going  to  jail  except  to  settle ;  so  he  settled,  and  gave  the 
note  in  suit.  Much  of  this  was  denied  by  the  plaintiff  and 
his  witnesses. 

The  court  directed  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note.  From  judgment  on  the  verdict  the 
defendants  appeal. 

George  W.  Sloan  and  James  J.  Dick,  for  the  appellants, 
argued,  among  other  things,  that  the  note  was  extorted  by 
duress  of  imprisonment.  Brown  v.  Peck,  2  Wis.  261 ;  Heck- 
man  V.  Swartz,  64  id.  48;  Schvltz  v.  Culhertson,  49  id.  122; 
Hichardson  v.  Duncan,  3  N".  H.  508 ;  Severance  v.  EinJxMy 
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8  id.  386;  Mor%e  v.  Woodworth,  155  Mass.  233;  Schuttz  v. 
Cadin^  78  Wis.  611 ;  Magoon  v.  Reher^  76  id.  392.  Duress 
is  a  question  of -fact  for  the  jury.  Schultz  v.  Cutbertsotij  46 
Wis.  316;  Ortbis  v.  Sowle^  87  Mich.  340;  Oshorn  v.  Bobbins, 
36  K  T.  374. 

C.  W.  Briffgs,  for  the  respondent. 

Nbwman,  J.  It  is  the  opinion  of  this  court  that  the  case 
should  not  have  been  taken  from  the  jury.  The  evidence 
was  certainly  conflicting  and  contradictory.  What  it  proved 
was  fairly  a  question  for  the  jury,  under  proper  instruc- 
tions. The  testimony  which  tended  to  support  the  defense, 
if  the  jury  believed  it,  was  sufficient,  with  the  inferences 
which  the  jury  might  legitimately  have  drawn  from  it,  to 
establish  the  defense.  It  was  the  office  of  the  jury  to  de- 
termine whether  the  witnesses  were  credible  and  the  evi- 
dence to  be  believed,  as  well  as  what  weight  ought  to  be 
given  to  it  and  to  each  part  of  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Lawbenoe,  by  guardian  ad  litem,  Eespondent,  vs.  Olbart 
and  another.  Appellants. 

October  6  —  October  S3,  1894. 

Malicioits  prosecution:  Determination  against  plaintiff:  Pleading, 

In  an  action  for  malicious  prosecution,  a  complaint  showing  that  such  ' 
prosecution  was  finally  determined  against  plaintiff,  and  not  alleg- 
ing that  the  judgment  therein  was  procured  by  any  fraud,  misrep- 
resentation, deceit,  or  circumvention  practiced  upon  plaintiff,  is 
insufScient 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

The  complaint  alleges,  in  effect,  that  the  plaintiff  is  an 

unmarried  female,  of  the  age  of  eighteen  years ;  that  one 
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Armin  had  been  appointed  her  guardian,  and  qualified  as 
such ;  that  September  29,  1893,  the  defendant  Cleary^  act- 
ing for  and  under  the  direction  of  the  defendant  Kelly^ 
maliciously  and  without  any  probable  cause  made  a  com- 
plaint on  oath  before  Justice  Evans,  charging  the  plaintiff, 
in  effect,  with  having  committed  the  offense  defined  in 
sec.  4438J,  S.  &  B.  Ann.  Stats,  (ch.  251,  Laws  1889),  and 
maliciously  and  without  probable  cause  procured  the  said 
justice  to  issue  a  warrant  upon  said  complaint  for  the  arrest 
of  the  plaintiff  upon  said  false  charge ;  that  said  warrant 
was  duly  issued  thereon,  and  the  plaintiff  arrested  and 
brought  before  said  justice,  whereupon  the  complaint  was 
read  to  her,  and  she  was  then  and  there,  in  effect,  told  that 
she  was  arrested  for  the  offense  mentioned ;  that  having 
but  very  little  education,  and  being  greatly  terrified  and  ex- 
cited, and  not  understanding  the  meaning  of  what  was  so 
read  and  said,  except  that  she  was  under  arrest  for  not 
paying  for  her  board,  and  was  indebted  to  Kelly  therefor, 
she  thereupon  admitted  that  fact  to  the  justice ;  that  the 
justice  thereupon  sentenced  her  to  pay  a  fine  and  the  costs, 
or  be  committed  to  jail  for  ten  days;  that,  not  being  able 
to  pay  the  fine  and  costs,  she  was  committed  for  the  term 
mentioned;  that,  at  the  time,  Kelly  held  her  trunk  and 
clothing  therein,  of  the  value  of  $13,  as  security  for  the 
bill  she  owed  him ;  and  that  Kelly  knew  said  property  in 
his  hands  was  good  and  ample  security  for  said  bill,  but  that 
he  concealed  that  fact  from  the  justice. 

To  that  complaint  the  defendants  demurred  on  the  ground 
that  it  did  not  state  facts  sufiScient  to  constitute  a  cause  of 
action.  From  the  order  overruling  that  demurrer  the  de- 
fendants appeal. 

For  the  appellants  there  was  a  brief  by  Ryan  cfe  Mertoriy 
and  oral  argument  by  K  Mertmi. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Armifi  i&  Tichenor,    They  contended,  inter  aHa,  that 
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the  rule  that  the  prosecution  must  have  terminated  in  favor 
of  the  plaintiff  is  not  applicable  where  the  accused  had  no 
opportunity  to  defend.  14  Am.  &  Eng.  Ency.  of  Law,  29. 
Nor  if  the  action  terminated  in  conviction  procured  by 
fraud  or  perjury  of  defendant.  Palmer  v.  Avery^  41  Barb. 
290;  Burt  v.  Plaoe,  4  Wend.  591;  Witham  v.  Gowen^  14 
Me.  362;  Paysonv.  Caswell^  22  id.  212;  Newell,  Mai.  Pros. 
284,  296-299;  Cooley,  Torts,  185. 

Cassodat,  J.  Neither  the  sufficiency  of  the  complaint 
nor  the  warrant  issued  thereon  is  questioned.  Upon  being 
brought  before  the  justice,  and  the  warrant  being  read  to 
the  plaintiff,  she  manifestly  pleaded  guilty  to  the  same, 
and  was  thereupon  sentenced  as  mentioned.  It  is  not 
alleged  —  certainly  not  sufficiently  alleged  —  that  such 
judgment  was  procured  by  any  fraud,  misrepresentation, 
deceit,  or  circumvention  practiced  upon  the  plaintiff.^  No 
appeal  has  ever  been  taken  from  that  judgment.  The 
prosecution  was  thus  finally  determined  against  the  plaint- 
iff. These  things  being  so,  the  question  recurs  whether 
this  action  for  malicious  prosecution  can  be  maintained. 

To  sustain  an  action  for  malicious  prosecution,  the  fail- 
ure of  the  proceedings  against  the  plaintiff  must  bo  al- 
leged and  proved.  Woodworth  v.  Mills,  61  Wis.  44;  Kintj 
V,  Johnstojij  81  Wis.  578;  Lowe  v.  Wartman,  47  N.  J.  Law, 
413;  Comm.  v.  McCluaky,  151  Mass.  488;  Stewart  v,  Sojine- 
lorn,  98  U.  S.  187;  West  v.  Hayes,  104  Ind.  254;  2  Greenl. 
Ev.  sec.  452 ;  Herman  v.  BrooTcerhoff,  8  Watts,  240.  Some 
courts  go  to  the  extent  of  holding  that  such  conviction  of 
the  plaintiff  of  the  offense  charged,  before  a  justice  of  the 
peace  having  jurisdiction,  is  conclusive  evidence  of  prob- 
able cause  of  the  plaintiff's  guilt  of  the  offense  for  which 
he  was  so  prosecuted.  Whitney  v.  Peckham,  15  Mass.  243 ; 
Cloon  V.  G(yrry,  13  Gray,  201 ;  Dennehey  r.  Woodsum,  100 
Mass.  195.    In  Iowa  it  is  held  that  such  conviction  is  only 


Digitized  by 


Google 


476  SUPEEME  COURT  OF  WISCONSIN.  [8S 

Hackbarth  va  Wollner  and  wife 

prima  facie  evidence  of  sach  probable  cause.  Moffatt  v. 
Fishery  47  Iowa,  473;  Bowman  v,  Brown^  52  Iowa,  437; 
Ohon  V.  Neal^  63  Iowa,  214.  But  these  cases  probably  go 
no  further  than  to  hold  that  such  judgment  is  not  so  conclu- 
sive as  to  bar  the  convicted  person  from  alleging  and  prov- 
ing that  the  same  was  procured  by  fraud,  collusion,  per- 
jury, and  the  like.  In  any  view  of  the  question,  the  demurrer 
in  this  case  was  improperly  overruled. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Haokbaeth,  Eespondent,  vs.  Wollner  and  wife,  Appellants. 

October  6—  October  23^  1894. 

(1)  Land  contract:  Sale  of  known  farm:  Mention  of  quantity,    (2)  De- 
livery of  personal  property:  Demand:  Pleading. 

1.  A  contract  by  a  man  and  his  wife  to  seH  and  convey  "  their  home- 

stead farm,  being  seventeen  acres  in  the  town  of  P.  and  fifty-four 
and  one-half  acres  in  the  town  of  G.,  together  with  all  the  farming 
implements,"  etc.,  is  held  to  be  a  contract  for  the  sale  of  a  known 
farm  and  not  of  a  specified  quantity  of  land,  the  mention  of  the 
number  of  acres  being  for  the  purpose  of  description  only. 

2,  No  time  being  specified  in  such  contract  for  delivery  of  the  persoual 

property,  a  mere  failure  of  the  vendors  to  deliver  it  is  not  a  breach 
of  the  contract  if  the  vendee  has  never  taken  possession  of  the 
farm  nor  demanded  possession  thereof  or  of  the  personal  property. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

This  is  an  action  for  breach  of  a  contract  to  convey  cer- 
tain real  estate  and  personal  property.  The  complaint 
alleges  that  the  plaintiff  and  the  defendant  Michael  Wall- 
ner  and  his  wife  made  a  written  agreement,  AprQ  8, 1892, 
a  copy  of  which  is  attached  to  the  complaint.  The  mate- 
rial parts  of  the  agreement  are  that  WoUner  and  his  wife 
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agree  to  sell  and  convey  by  warranty  deed  on  or  before 
June  1, 1892, "  their  homestead  farm,"  being  seventeen  acres 
in  the  town  of  Port  Washington,  and  fifty-four  and  one- 
half  acres  in  the  town  of  Grafton,  Ozaukee  county,  together 
with  all  and  singular  farming  implements  and  utensils,  and 
all  stock  and  crops  and  grain,  excepting  one  cow  and  one 
ton  of  hay.  In  payment  thereof  Hachharth  agrees  to  con- 
vey certain  real  estate  in  Milwaukee  on  or  about  June  1, 
1892,  and  give  mortgages  on  the  farm  for  $4,000. 

The  complaint  alleges  that  plaintiff  performed  all  the 
conditions  of  the  agreement  on  his  part,  and  then  as- 
certained that  the  farm  only  contained  sixty-nine  and 
one-half  acres  of  land,  but  that  he  accepted  a  deed  from 
defendants  which  specified  that  the  farm  contained  sixty- 
nine  and  one-half  acres,  on  the  assurance  of  the  defendants 
that  in  fact  it  contained  seventy-one  and  one-half  acres. 
As  breaches  of  the  contract,  the  plaintiff  alleges  the  fact 
that  defendants  only  conveyed  sixty-nine  and  one-half  acres, 
when  they  agreed  to  convey  seventy-one  and  one-half  acres ; 
also,  '^  that  defendants  have  failed  to  deliver  to  the  plaint- 
iff other  personal  property  which  they  were  to  deliver  to 
him  according  to  said  contract,  to  wit,  one  wheelbarrow, 
worth  two  dollars,  milk  cans,  .  .  .  worth  six  dollars, 
and  one  watch  dog,  worth  ten  dollars."  A  general  de- 
murrer to  this  complaint  was  overruled,  and  defendants 
appealed. 

James  F.  Trottman^  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  H.  B.  Schwin. 

WiNSLow,  J.  Whelher  the  original  contract  had  been 
merged  in  the  deed,  we  shall  not  consider,  because  we  are 
very  well  satisfied  that  this  was  a  contract  to  convey  a 
known  farm,  and  that  the  mention  of  the  number  of  acres 
was  only  for  the  purpose  of  description.    The  sale  was  a 
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sale  of  the  "  homestead  farm,"  and  not  of  a  specified  num- 
ber of  acres.  The  case  of  Docter  v.  Furch^  76  Wis.  153,  is 
conclusive  on  this  point,  and  nothing  need  be  added  to  the 
discussion  of  the  question  contained  in  that  case. 

As  to  the  personal  property,  the  allegations  are  entirely 
insuflScient  to  make  a  good  cause  of  action.  The  contract 
simply  provides  that  the  personal  property  named  is  to  be 
conveyed  to  plaintiff,  but  no  time  of  delivery  is  specified. 
The  necessary  inference  is  that  it  was  to  be  left  on  the 
farm,  or  delivered  when  the  plaintiff  took  possession.  It 
does  not  appear  from  the  complaint  that  plaintiff  has  ever 
taken  possession  of  the  farm,  or  demanded  possession  either 
of  the  farm  or  the  personal  property.  We  cannot  assume 
either  of  these  facts,  and  in  the  absence  of  either  of  them 
there  does  not  appear  to  have  been  any  breach  of  the 
contract. 

By  the  Court. —  Order  reversed,  and  action  remanded 
with  directions  to  sustain  the  demurrer  to  the  complaint. 


Jones,  Appellant,  vs.  Bubtis,  Kespondent. 

Odcber  6  —  October  SS,  1894. 

Pleading:  Counterclaim:  Physicians  and  surgeons:  Malpractice, 

In  an  action  for  services  as  a  physician  the  answer,  "by  way  of  a 
further  and  second  counterclaim,*'  alleged  malpractice,  and  that 
defendant  had  paid  plaintiff  a  certain  sum  which  he  had  not  earned 
by  reason  of  his  want  of  skill,  etc.,  and  that  defendant  claims  to 
recover  the  same  back  "as  a  counterclaim  against  him  hereia" 
A  separate  paragraph,  immediately  following,  stated  "  that  in  con- 
sequence of  his  want  of  medical  skill  and  of  his  failure  to  treat  her 
as  he  should  have  done,  as  a  skilful  physician  and  surgeon,  cur  above 
set  forth"  defendant  suffered  damage  to  a  certain  amount,  ''and 
sets  up  the  same  in  this  answer  as  a  counterclaim,"  eta    Held,  that 
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all  the  allegations  mentioned  constituted  but  one  counterclaim, 
with  a  statement  of  separate  items  of  damage  under  it 
2.  To  state  a  cause  of  action  against  a  physician  for  malpractice,  it  is 
not  necessary  to  aver  that  it  was  his  duty  to  act  skilfully,  since 
that  will  be  implied  from  his  employment  as  a  physician. 

APPEAL  from  the  Circuit  Court  for  Wauhesha  County. 

The  plaintiff  sued  to  recover  a  balance  of  $410  alleged 
to  be  due  him  from  the  defendant  for  services  rendered  to 
her  as  a  physician  and  surgeon,  and  also  for  $69.50  for 
moneys  had  and  received  by  the  defendant  to  his  use. 
The  defendant,  after  answering  the  allegations  of  the  com- 
plaint, interposed  a  counterclaim,  to  which  the  plaintiff 
replied,  and  she  also  set  up,  "  by  way  of  a  further  and  sec- 
ond counterclaim,"  a  cause  of  action  for  malpractice,  in  a 
diffuse,  prolix,  and  somewhat  inartificial  manner,  and  after 
alleging  as  damages,  in  consequence,  that  she  was  made 
much  worse  and  her  malady  more  stubborn  and  difficult  to 
cure,  and  that  she  was  required  to  and  did  make  large  ex- 
penditures, in  consequence  of  the  plaintiff's  want  of  medi- 
cal skill,  before  she  could  be  cured,  and  that  she  had  paid 
plaintiff  $260  for  said  services  which  he  did  not  earn  by 
reason  of  his  said  want  of  skill,  she  claimed  in  this  action 
to  recover  the  same  back  ^^as  a  counterclaim  against  him 
herein."  Immediately  succeeding  this  claim  was  a  para- 
graph as  follows :  "  And  that  in  consequence  of  his  want 
of  medical  skill,  and  of  his  failure  to  treat  her  as  he  should 
have  done,  as  a  skilful  physician  and  surgeon,  as  above  set 
forth,  she  did  suffer  damages,  both  mental  and  physical,  on 
account  of  such  failure,  neglect,  and  want  of  skill,  to  the 
amount  of  $5,000,  for  which  she  claims  damage  against 
him,  and  sets  up  the  same  in  this  answer  as  a  counterclaim 
and  cause  of  action  accruing  to  her,"  etc. 

The  plaintiff  treated  all  the  matter  subsequent  to  the 
counterclaim  to  which  he  replied  as  containing  two  other 
eounterclaims,  and  demurred  thereto  separately,  regarding 
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the  last  paragraph  as  a  separate  and  third  coanterolaim. 
The  circuit  court  made  an  order  overruling  these  demur- 
rers, from  which  the  plaintiff  appealed. 

Oeo.  E.  Hobinsony  for  the  appellant. 

Warham  Parksy  for  the  respondent. 

PiiTNBY,  J.  It  is  plain  that  the  circuit  court  properly 
regarded  all  that  part  of  the  answer  after  the  first  counter- 
claim, to  which  the  plaintiff  replied,  as  constituting  but  one 
counterclaim,  denominated  and  numbered  by  the  pleader 
as  his  second  counterclaim.  It  is  true  that,  after  setting 
forth  the  facts  upon  which  the  defendant  relied  tp  estath 
lish  the  plaintiff's  liability  for  malpractice,  she  quite  un- 
necessarily states  that  she  claimed  to  recover  back  what 
she  had  paid  him,  as  a  counterclaim^  and  then,  in  the 
next  paragraph,  states  that  in  consequence  of  his  failure  to 
treat  her  properly,  as  a  skilful  physician  and  surgeon,  "as 
above  set  forth,"  she  claimed  $5,000  damages  for  her  con- 
sequent physical  and  mental  suffering,  "  as  a  counterclaim 
and  cause  of  action,"  etc.  This  paragraph  expressly  refers 
back  to  what  precedes  it,  and  the  statement  is,  in  substance, 
that  she  claims  these  several  items  of  damages  stated  as 
counterclaims,  or,  in  other  words,  as  separate  items  of  dam- 
age under  her  second  counterclaim,  properly  numbered  and 
denominated  as  such.  While  the  pleading  is  inartificially 
and  loosely  drawn,  we  must  put  a  fair  and  reasonable  con- 
struction upon  it  as  a  whole,  and  not  a  strained  one  which 
will  defeat  it  or  render  it  insufficient. 

It  was  sufficient  for  the  defendant  to  aver  that  the 
plaintiff  was  a  physician  and  surgeon ;  that  the  defendant  re- 
tained and  employed  him  as  such  to  attend  upon  her  for  re- 
ward ;  that  he  accepted  and  entered  upon  such  employment, 
yet  the  plaintiff  conducted  himself  in  an  ignorant,  unskil- 
ful, and  negligent  manner,  whereby  the  defendant  became 
worse,  and  was  greatly  injured  in  her  health,  and  buffered 
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from  pain,  etc.,  to  her  damage,  etc.  2  Chit.  PI.  607,  and 
cases  in  note;  Peck  v.  Martin^  17  Ind.  115.  All  these  nec- 
essary averments  are  found,  in  substance,  in  the  second 
counterclaim.  The  employment  of  the  plaintiff  as  a  phy- 
sician and  surgeon  by  the  defendant  is  expressly  alleged, 
and  in  substance  that  at  the  time  he  falsely  represented  to 
her  that  he  possessed  the  necessary  knowledge,  etc.,  as  a 
medical  practitioner.  It  was  not  necessary  to  expressly 
aver  that  it  was  the  plaintiffs  duty  to  act  skilfully.  His 
duty  will  be  implied  from  his  employment  as  a  physician 
and  surgeon.  Construing  the  second  counterclaim  as  em- 
bracing all  the  matter  which  the  plaintiff's  counsel  has 
treated  as  a  third  counterclaim,  it  is  clear  that  the  second 
counterclaim  sets  out  a  single,  valid  cause  of  action  for 
malpractice,  with  an  enumeration  of  different  claims  of 
damages  under  it.  The  plaintiff's  demurrers  were  there- 
fore properly  overruled. 

By  tlie   Court  —  The  order  of  the  circuit  court  is  af- 
firmed. 


The  State,  Appellant,  vs.  Wolfeum,  Eespondent. 

October  (?—  October  23, 1894, 

Taxation:  False  statement  of  property:  Penalty:  Verdict 

In  an  action  for  the  penalty  prescribed  by  sec.  1,  ch.  881,  Laws  of  1889, 
for  intentionally  making  a  false  statement  of  property  to  the  board 
of  reriew  for  the  purpose  of  avoiding  payment  of  the  just  taxes 
thereon,  a  verdict  finding  *'the  defendant  guilty,  not  crimanly, 
but  negligently,  in  not  returning  to  tlie  board  of  review  in  the  sum 
of  $1125,  making  the  penalty  |410,"  is  hcUl  to  pass  sufBciently  upon 
all  the  issues,  and  to  be,  in  effect,  a  verdict  for  the  defendant 

APPEAL  from  the  Circuit  Court  for  Washington  County. 
This  is  an  action  brought  in  the  circuit  court  to  recover 
the  forfeiture  provided  by  sec.  1,  ch.  381,  Laws  of  1889,  on 
Vou88  — 31 


Digitized  by 


Google 


482  SUPKEME  COURT  OF  WISCONSIN.  [Sa 

The  State  v&  Wolfrum. 

the  claim  that  the  defendant  had  intentionally  made  a  false 
statement  to  the  board  of  review  of  his  assessment  district, 
for  the  purpose  of  avoiding  his  just  share  of  taxes.  The 
statute  under  which  the  action  was  brought  is  as  follows: 

"  Section  1.  Any  person,  iBrm  or  corporation  in  this  state 
owning  or  holding  personal  property  of  any  nature  or  de- 
scription, individually  or  as  agent,  trustee,  guardian,  ad- 
ministrator or  receiver,  which  property  is  subject  to  assc^- 
ment  and  not  exempted  as  otherwise  provided,  who  shall 
at  the  time  when  the  assessment  is  made  in  any  one  year, 
intentionally  make  a  false  statement  tathe  assessor  of  his 
respective  assessment  district  or  to  the  board  of  review 
thereof,  for  the  purpose  of  avoiding  the  payment  of  the 
just  and  proportionate  taxes  thereon,  shall,  upon  conviction 
thereof,  forfeit  the  sum  of  ten  dollars  for  every  one  hnn- 
dred  dollars  or  major  fraction  thereof  so  withheld  front 
the  knowledge  of  the  assessor  and  the  statement  so  made 
in  any  one  year." 

The  case  was  tried  by  a  jury,  and  resulted  in  a  verdict 
in  the  following  words:  "This  jurors  find  the  defendant 
guilty,  not  crimanly,  but  negligently,  in  not  returning  to 
the  board  of  review  in  the  sum  of  $4,125,  making  the  pen- 
alty $410,  as  this  jury  agree."  On  this  verdict  the  court 
entered  a  judgment  in  favor  of  the  defendant.  From  this 
judgment  the  plaintiflf  appeals. 

P.  O^Meara^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Barney  ct 
Knechen7)iei8ie)\  and  oral  argument  by  S,  S.  Barney. 

Newman,  J.  The  questions  are  whether  this  verdict 
passed  substantially  on  all  the  issues  in  the  action,  and  is  a 
verdict  for  the  defendant.  If  it  does  pass  substantially  on 
all  the  issues  and  is  for  the  defendant,  then  the  judgment 
is  right  and  must  be  affirmed ;  otherwise,  it  is  a  mistrial 
and  a  new  trial  must  be  had. 
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What  the  defendant  was  accused  of  was  the  making  of  a 
false  statement  of  the  property  in  his  hands  subject  to 
assessment,  intentionally,  for  the  purpose  of  avoiding  the 
payment  of  the  just  and  proportionate  taxes  thereon.  The 
action  is  penal.  The  case  must  be  fully  shown  to  be  within 
the  statute.  No  presumptions  or  intendments  aid  it.  The 
question  arises  on  the  verdict.  To  sustain  the  action,  the 
jury  must  find  the  gravamen  of  the  charge  against  the  fle- 
fendant.  The  gravamen  of  the  charge  is  the  intention 
with  which  the  act  was  done.  The  verdict  is,  in  effect,  a 
special  verdict.  The  jury  finds  and  reports  the  facts  to  the 
court.  The  court  applies  the  law  to  the  facts  found  by  the 
jury.  What  the  jury  meant  by  their  verdict  may  not  be 
clearly  evident.  So  the  verdict  is  to  be  construed.  The 
office  of  construction  is  to  ascertain  what  the  jury  meant. 
They  say  the  defendant  is  "guilty."  Without  more,  that 
would  mean  guilty  of  the  whole  matter  charged.  But  the 
jury  say  more.  They  explain  what  they  mean  by  sjiying 
''guilty."  They  say  **  not  crimanly,  but  negligently." 
This  seems  to  mean  that  the  jurj'^  find  his  act  in  making  the 
false  statement  was  not  prompted  by  a  criminal  purpose, 
but  was  done  with  too  little  care  to  insure  accuracy.  The 
law  does  not  exact  its  penalty  simply  for  the  use  of  too 
little  care  —  that  is,  for  negligence —  in  making  the  state- 
ment, but  only  for  a  statement  made  intentionally  false. 
The  stMute,  being  penal,  requires  a  strict  construction.  So 
the  verdict  is  construed  to  mean  that  the  jury  find  that  the 
defendant  did  not  make  the  statement  false  intentionall}^ 
but  that  its  falsity  resulted  from  his  bestowing  upon  its 
making  too  little  care  to  insure  accuracy.  They  find  affirm- 
atively that  the  element  which  was  the  gravamen  of  the 
charge  did  not  exist. 

The  verdict  passes  sufficiently  upon  all  the  issues,  and  is, 
in  effect,  for  the  defendant. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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The  State,  Appellant,  vs.  Duff,  Respondent. 

October  6  —  October  SS,  1894^ 

Appeal:  Review:  Bill  of  exceptions. 

If,  in  an  action  tried  by  a  jury,  there  is  no  bill  of  exceptions  contain- 
ing all  the  eyidence^  the  only  question  on  appeal  is  whether  the 
verdict  and  judgment  are  supported  by  tlie  pleadings. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

Action  to  recover  the  penalty  for  failure  to  remove  an 
encroachment  upon  a  public  highway.  The  appeal  is  from 
a  judgment  entered  upon  a  verdict  directed  by  the  court  in 
favor  of  the  defendant. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  C\  K  Armin, 

For  the  respondent  there  was  a  brief  by  Jii/ati  <&  Merim, 
and  oral  argument  by  E.  Merton, 

OuTON,  C.  J.  The  facts  of  this  case  are  sufficiently  stated 
on  the  former  appeal,  in  80  Wis.  13.  The  only  question  on 
this  appeal  is  whether  the  defendant  held  the  l^ocus  in  qm 
by  adverse  possession.  This  question  depends  upon  the 
evidence  and  the  whole  evidence  in  the  case.  We  have 
looked  into  the  two  bills  of  exceptions  to  find  where  the 
trial  judge  has  certified  that  cither  of  them  contains  all  the 
•evidence.  This  seems  to  have  been  omitted.  In  such  case 
the  only  question  is  whether  the  verdict  and  judgment  are 
supported  by  the  pleadings,  and  this  appears  to  be  the  case. 
We  regret  that  this  case  cannot  be  fully  considered,  but  it 
cannot  now  be  remedied. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
iirmed. 
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FiNTEL  and  another,  Appellants,  vs.  Cook,  Respondent. 

October  6  —  October  23, 1894, 

(1)   Agency:  Estoppel:   Sale  on  approval:  Acceptance,     (2)   Justicet^ 
courts:  Appeal:  Bill  of  exceptions. 

1.  The  minor  sons  of  a  farmer,  who  were  running  the  farm  in  his  ab- 

sence, agreed  to  purchase  a  com  planter  on  condition  that  it  should 
do  good  work.  They  used  it  in  planting  their  com  and  that  of  a 
neighbor,  and  gave  no  notice  to  the  vendor  that  it  was  unsatisfac- 
tory. The  father  knew,  within  two  days,  that  the  machine  was  at 
his  farm  on  trial,  but  made  no  attempt  to  disaffirm  the  purchase 
vntil  about  a  month  later,  when  he  had  his  sons  write  to  the  vendor 
that  he  would  not  keep  the  machine.  Held,  that  he  could  not  then  . 
deny  the  authority  of  his  sons  to  make  the  purchase  as  his  agents, 
and  that  by  said  use  and  retention  of  the  machine  the  right  to  re- 
turn it  had  been  waived. 

2.  Where  an  appeal  from  a  justice's  judgment  for  leas  than  $15  was 

heard  in  the  appellate  court  on  the  original  papers  and  the  return 
of  the  justice,  no  other  bill  of  exceptions  is  necessary  on  appeal  ta 
the  supreme  court ;  and  the  latter  court  may  order  an  affirmative 
judgment  according  to  the  weight  of  the  evidence  and  the  justice 
of  the  case. 

APPEAL  from  the  County  Court  of  Waukesha  County. 

This  action  was  commenced  in  a  justice's  court,  and  the 
plaintiffs  made  therein  an  oral  complaint  to  the  effect  that 
June  7,  1892,  the  plaintiffs  sold  and  delivered  to  the  defend- 
ant, at  his  instance,  one  Stark  force-drop  corn  planter,  of 
the  value  and  for  the  agreed  price  of  $45,  which  corn 
planter  the  defendant  received  and  used  and  continued  to 
keep,  but  had  never  paid  for  any  part  of  it  though  several 
times  demanded ;  and  demanded  judgment  for  the  amount 
named,  with  costs.  The  defendant  answered  by  way  of  a 
general  denial,  and  alleged,  in  effect,  that  the  corn  planter 
was  left  with  his  minor  sons  without  his  knowledge  or  con- 
sent; that  he  immediately  informed  the  plaintiffs  that  he 
did  not  want  the  corn  planter  and  would  not  keep  or  pay 
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for  the  same;  that  its  work  was  unsatisfactory;  and  further 
alleged,  by  way  of  counterclaim,  a  charge  of  five  dollars 
for  storage. 

At  the  close  of  the  trial  before  the  justice,  he  rendered 
his  judgment  in  favor  of  the  defendant  for  six  cents  dam- 
ages on  his  counterclaim,  and  costs,  fromnrhich  the  plaint- 
iifs  ap|>ealed  to  the  county  court,  wherein  the  cause  was 
tried  upon  the  record,  and  the  judgment  of  the  justice  in 
^11  things  affirmed.  From  that  judgment  the  plaintiffs 
appeal. 

For  the  appellants  there  was  a  brief  by  IF.  A.  Pierce^ 
attorney,  and  T.  TT.  Haight  and  E.  M.  Mc  Vieker^  of  coun- 
sel, and  oral  argument  by  Mr,  Pierce  and  Mr,  Mc  Vicker. 

For  the  respondent  there  was  a  brief  by  Ht/an  dk  Mer- 
ton,,  and  oral  argument  by  E.  Merton. 

C  AssoDAY,  J.  It  appears  from  the  evidence,  pretty  dearly, 
that  June  8,  1892,  the  defendant  was  attending  court  as  a 
juryman ;  that  his  farm  at  the  time  was  being  worked  by 
his  two  minor  sons;  that  on  that  day  the  sons  made  a  con- 
tract for  the  purchase  of  the  machine  for  the  price  named, 
conditioned  upon  its  doing  good  work;  that  one  of  the 
sons  thereupon  went  and  got  the  machine,  and  commenced 
using  the  same,  planting  corn  on  the  defendant's  farm;  that 
when  the  son  got  the  machine  one  of  the  plaintiflEs  went 
with  him,  and  started  the  machine,  and  planted  between 
half  an  acre  and  an  acre,  and  that  it  did  the  work  well; 
that  it  was  agreed  that  the  sons  would  notify  the  plaintiffs 
if  it  did  not  do  good  work,  but  that  no  such  notice  was 
ever  given ;  that  the  machine  continued  to  do  good  work, 
and  that  the  sons  repeatedly  expressed  themselves  sati&fied 
with  it;  that,  within  two  days  after  the  machine  was  so 
taken  to  the  defendant's  farm,  the  defendant  ktiew^  the  ma- 
chine was  there  on  trial ;  that  a  week  or  so  after  getting 
the  machine,  as  mentioned,  the  boys  nsed  it  planting  com 
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for  their  uncle;  that  they  finished  the  planting  of  their 
corn  about  June  16,  1892.  The  defendant  and  his  sons 
deny  several  of  the  facts  stated,  and  testified  to  the  eflfect 
that  they  could  not  tell  whether  the  machine  worked  satis- 
factorily until  they  ascertained  whether  the  corn  grew ;  and 
the  defendant  himself  testified  that,  as  soon  as  he  saw  what 
kind  of  work  the  machine  did,  he  told  his  boys  to  instruct 
the  plaintiffs  that  he  would  not  keep  the  machine.  Accord- 
ingly, one  of  the  sons  wrote  the  plaintiffs,  under  date  of 
July  5,  1892,  to  the  eflfect  that  the  machine  had  not  given 
fsatisfaction,  and  that  they  would  return  it  as  soon  as  they 
should  have  the  time.  That  letter  was  signed  "C.  N.  Cook 
and  Son." 

It  is  very  apparent  that  the  sons  acted  as  the  agents  of 
the  defendant  in  making  the  purchase.  A  principal  who, 
after  knowledge  of  the  terms  of  a  sale  or  purchase  made 
by  the  agent,  does  not  disaflftrm,  but  accepts  and  enjoys  all 
the  benefits  thereof,  cannot  afterwards  deny  the  authority 
of  the  agent  to  make  the  same  upon  the  terms  agreed  upon. 
Parish  V.  Eeeve^  63  Wis.  315;  Straeser  v,  ConHiny  54  Wis. 
102;  Morse  v,  Rijctn,  26  Wis.  356;  BurU  v.  J/.,  Z.  S.  &  F. 
7?.  Co.  83  Wis.  415.  The  defendant  retained  the  machine 
for  about  a  month  before  attempting  a  disaflftrmance.  That 
was  certainly  an  unreasonable  length  of  time  to  retain  the 
machine  for  the  purpose  of  testing  it.  Such  retention  and 
the  use  of  the  machine  as  mentioned  were  a  waiver  of  any 
right  to  return  the  same.     Palmer  v.  Bamfield^  86  Wis.  441. 

The  judgment  in  the  justice's  court,  exclusive  of  costs, 
did  not  exceed  $15 ;  and  as  there  was  no  aflBdavit,  as  pre- 
scribed by  sec.  3768,  R.  S.,  the  appeal  was  necessarily  heard 
in  the  county  court  on  the  original  papers  and  the  return 
of  the  justice.  In  such  a  case  no  other  bill  of  exceptions  is 
necessary  on  appeal  to  this  court.  Sec.  3767,  li.  S.  That, 
however,  does  not  prevent  this  court  from  ordering  an 
aifirmative  judgment  in  favor  of  the  plaintiffs,  according  to 
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the  weight  of  the  evidence  and  the  justice  of  the  case.  Sec. 
3769,  R.  S.,  as  amended  by  ch.  216,  Laws  of  1891;  Silver- 
nail  V.  Trusty  aniej  p.  458. 

By  the  Court —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  favor  of  the  plaintiffs,  and  against  the  defend- 
ant, for  the  amount  of  the  agreed  price  of  the  machine^ 
and  intei*est  from  June  8,  1892. 


Wood  and  others,  Appellants,  vs.  Abmour,  Respondeat. 

October  8  —  October  S3,  1894. 

Harried  toomen:  Acquisition  of  tax  title  to  land  in  husband's  posaestion: 
Adverse  posse^on:  Agency  of  husband. 

A  married  woman,  if  acting  in  good  faith,  may  acquire  with  her  sep- 
arate estate  a  tax  title  to  land,  although  her  husband  is  in  possessioo 
thereof  and  under  legal  .obligation  to  pay  the  taxes ;  and  after  she 
has  acquired  such  title  and  had  it  put  on  record  her  poesession  of 
the  land  through  tenants  will  be  none  the  less  adverse  to  the  orig- 
inal owner  because  her  husband  acts  as  her  agent  in  the  manage- 
ment of  the  property. 

APPEAL  from  the  Circuit  Court  for  Waul^esha  County. 

This  is  an  action  of  ejectment  tried  bv  the  court.  The 
evidence  showed  that  prior  to  February  14,  1850,  one  Cur- 
tis Mann  held  the  title  in  fee  to  a  quarter  section  of  land, 
a  part  of  which  is  in  controversy  in  this  action.  On  the 
last-named  date  he  deeded  the  entire  propertj^  to  one  John 
P.  Wood,  who  was  then  living  in  Hartford,  N.  Y.,  and  who 
died  in  September,  1864,  still  holding  the  paper  title  to  said 
lands.  The  plaintiffs  in  this  action  are  his  widow  and  heirs 
at  law.  At  the  time  of  the  execution  of  said  deed,  Wood 
and  Mann  were  copartners  in  the  grain  and  commission 


Digitized  by 


Google 


Wis,]  august  TERM,  1894.  489 

Wood  and  others  vs.  Armour. 

business  at  Buffalo,  K  Y. ;  Wood  then  living  at  said  Hart- 
ford, and  Mann  at  Buflfalo.  The  evidence  fails  to  show 
what  consideration  passed  for  the  execution  of  said  deed, 
or  whether  in  fact  there  was  any  consideration.  There  was 
some  evidence  which  tended  to  indicate  that  the  deed  was 
probably  executed  by  Mann  in  order  to  place  the  title  of 
the  property  beyond  the  reach  of  his  creditors.  There  was 
also  evidence  indicating  that  the  deed  might  have  been 
given  as  security  for  moneys  advanced  by  Wood  to  Mann. 
At  the  time  of  the  execution  of  said  deed  the  land  was 
leased  to  a  tenant,  and  continued  in  that  situation  for  sev- 
eral years,  but  it  is  not  entirely  clear  from  the  evidence 
whether  the  rents  and  profits  were  received  by  Mann  or  by 
Wood. 

In  April,  1856,  Mann  moved  to  this  state  with  his  family, 
and  went  into  possession  of  said  quarter  section  of  land, 
with  other  adjoining  lands  upon  which  he  lived.  It  was 
fenced  and  cultivated.  The  character  of  Mann's  entry  and 
possession  is  in  dispute ;  the  plaintiffs  claiming  that  'such 
entry  and  possession  were  permissive,  while  the  defendants 
claim  that  thev^  were  hostile  and  adverse.  The  evidence 
shows  further  that  Mann  remained  in  actual  possession 
until  August,  1887.  He  paid*  all  taxes  until  November, 
1877,  when  he  became  insolvent  and  paid  no  further  taxes. 

The  taxes  not  being  paid,  the  land  was  sold  for  the  un- 
paid taxes  in  1883  and  1884,  and  tax  deeds,  which  were 
fair  on  their  face,  were  issued  to  Warham  Parks,  the  holder 
of  the  tax  certificate,  in  August,  1887.  During  the  same 
month,  Nancy  M.  Mann,  the  wife  of  Curtis  Mann,  bought 
the  title  of  the  tax-title  holder  with  money  arising  from 
her  separate  property,  and  received  a  deed  therefor.  The 
land  was  then  in  possession  of  tenants.  After  receiving 
her  deed,  Nancy  Mann  received  the  rents  of  the  land  there- 
after accruing,  made  repairs,  and  paid  all  necessary  help 
upon  the  land,  redeemed  unpaid  taxes,  and  paid  th6  cur- 
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rent  taxes  thereon,  her  hosband  acting  as  her  agent.  Sep- 
tember 28,  1892,  the  land  in  controversy  in  this  action, 
being  a  part  of  said  quarter  section,  was  conveyed  by 
Nancy  Mann  to  one  Morse,  who  afterwards  conveyed  the 
same  to  the  defendant. 

The  circuit  court  found,  among  other  things,  that  the 
land  had  been  adversely  possessed  by  Curtis  Mann  for 
more  than  twenty  years,  and  that  the  tax.title  acquired  by 
Nancy  Mann  was  valid,  and  had  been  followed  by  adverse 
possession  for  more  than  three  years.  Judgment  was  en- 
tered for  the  defendant,  from  which  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  Quarles^  Spence 
<k  Quarles^  and  oral  argument  by  Charles  Qtta/rhs. 

For  the  respondent  there  was  a  brief  by  Warham  Pairks^ 
attorney,  and  Ryan  db  Merton^  of  counsel,  and  oral  argu- 
ment by  Mr.  Parka  and  Mr.  E,  Merton. 

WiKSLow,  J.  The  record  is  quite  voluminous.  The  fore- 
going statement  does  not  state  all  of  the  facts  which 
appear  in  evidence,  but  it  is  believed  that  it  states  all  the 
facts  which  are  material  to  the  decision  of  the  case.  The 
question  was  much  discussed,  both  in  the  briefs  and  in  the 
argument,  whether  Curtis  Mann's  entry  and  subsequent 
possession  were  adverse.  In  the  view  we  have  taken  of 
the  case,  we  find  it  unnecessary  to  decide  this  question. 
When  the  tax  deed  was  executed  the  title  to  the  property 
was  either  in  the  plaintiffs  or  in  Curtis  Mann,  and  in  either 
event  it  was  entirely  competent  for  Nancy  Mann,  out  of  her 
separate  estate,  to  purchase  that  tax  title.  The  tax  deeds 
were  fair  on  their  face.  No  irregularity  is  shown  or  claimed 
in  the  levy  of  the  tax  upon  which  they  were  based.  Hence, 
they  conveyed  a  title  in  fee  simple,  unless  there  was  some 
legal  reason  why  Nancy  Mann  could  not  purchase  that  title. 

It  is  suggested  that  Curtis  Mann  could  not  acquire  the 
tax  title,  because  he  was  in  possession  of  the  land  and  it 
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was  assessed  to  bim,  so  that  he  was  ander  legal  obligation 
to  pay  the  taxes.  However  much  foroe  this  argument 
might  have  against  a  title  acquired  by  Curtis  Mann,  or  by 
a  third  pereon  coUusively  for  Mann's  benefit,  it  has  no 
foroe  against  Mrs.  Mann,  who  was  not  in  possession  and 
was  under  no  obligation  to  protect  the  title.  No  duty 
rested  on  her  to  pay  the  taxes  on  these  lands,  whether 
they  belonged  to  her  husband  or  to  the  plaintiffs.  She 
had  a  separate  estate,  and  if  she  chose  to  use  a  part  of  it 
in  purchasing  a  tax  title  on  these  lands  in  good  faith  and 
for  her  own  benefit,  we  know  of  no  rule,  in  the  present 
«tate  of  the  law  as  to  the  property  rights  of  married 
women,  which  would  prevent  her  from  doing  so.  The  evi- 
dence showed,  and  the  court  rightly  found,  that  after  such 
purchase  she  went  into  possession  of  the  lands  in  question, 
and  held  such  possession  until  she  conveyed  the  same  to 
the  defendant's  grantor.  The  actual  manual  possession 
during  this  time  was  in  tenants,  but  we  think  the  posses- 
sion of  these  tenants,  under  the  facts,  must  be  held  to  be 
the  possession  of  Mrs.  Mann.  She  received  the  rents  and 
profits,  built  fences,  repaired  buildings,  paid  the  taxes,  and 
managed  the  property  as  her  own.  It  is  true  that  her 
husband  acted  as  her  agent  in  many  of  these  matters,  but 
it  is  entirely  competent  for  the  husband  to  so  act  in  the 
transaction  of  his  wife's  separate  business,  and  we  do  not 
see  liow  this  is  to  prejudice  the  wife's  rights.  Certainly, 
no  one  has  had  possession  adverse  to  her  since  she  acquired 
title.  The  plaintiffs  have  not,  and  her  husband  has  not, 
nor  have  the  tenants.  She  put  her  title  on  record  at  once, 
thus  announcing  to  all  the  world,  including  the  plaintiffs, 
that  she  claimed  title  to  the  premises.  This  constituted 
not  only  a  "  challenge  of  the  right  of  the  original  owner 
and  all  opposing  claimants,  but  it  was  notice  to  them  of  its 
existence  and  presumed  validity."  Knox  v.  Cleveland^  13 
Wis.  245. 
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In  any  view  which  we  have  been  able  to  take  of  the  case, 
we  have  been  unable  to  see  why  the  tax  title  acquired  by 
Nancy  Mann  did  not  vest  in  her  a  perfect  title  to  the  prop- 
erty, which  is  now  vested  in  the  defendant,  her  grantee. 

By  tli6  Coxirt —  Judgment  affirmed. 


Wood  and  others.  Appellants,  vs.  McDowell  and  others, 
Respondents. 

October  S  —  October  SS,  1S94, 

Wood  V.  Armour,  antCy  p.  488,  followed. 

APPEAL  from  the  Circuit  Court  for  Waukesha  County* 
For  the  appellants  there  was  a  brief  by  Quarles^  Spence 
cfe  QuarleSy  and  oral  argument  by  Ch<irles  Quarles, 

For  the  respondents  there  was  a  brief  by  Warh<im  Parhy 
attorney,  and  Ryan  db  Iterton,  of  counsel,  and  oral  argu- 
ment by  Mr.  Parks  and  Mr,  E.  Merton.   . 

WiNSLow,  J.  This  action  is  an  action  of  ejectment 
brought  to  recover  a  part  of  the  same  quarter  section  of 
land  mentioned  in  the  case  of  Wood  v.  Armoury  ante^  p.  488. 
The  facts  in  tliis  case  are  substantially  identical  with  the 
facts  in  that  case,  and  upon  the  principles  there  laid  down 
the  judgment  in  this  case  must  also  be  affirmed. 

By  the  Court. —  Judgment  affirmed. 
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Eckel,  Appellant,  vs.  Bostwick  and  others,  Respondents. 

October  8  —  October  S3,  1894, 
Specific  performance:  Oral  contract  to  convey  land:  Evidence:  Judgment. 

1.  Specific  performance  of  an  oral  contract  to  convey  land  will  not  be 

enforced  where  the  plaintifiTs  testimony  as  to  the  price  to  be  paid 
is  contradicted  by  that  of  defendant  and  is  not  corroborated  by  any 
other  evidence. 

2.  The  parol  contract  in  such  case  being  void,  so  that  the  plaintiff  could 

have  no  remedy  on  it  at  law,  a  judgment  dismissing  his  complaint 
on  the  merits  is  proper,  and  should  not  be  modified  so  as  to  dis- 
miss the  complaint  without  prejudice,  Richards  v,  AUis,  82  Wis. 
509;  distinguished. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

This  is  an  action  for  the  specific  performance  of  an  oral 
agreement  alleged  to  have  been  made  May  1, 1883,  by  which 
the  defendant  John  M.  Bostwick^  the  owner  of  the  prem- 
ises in  question,  agreed  to  sell  and  convey  the  same  to  the 
plaintiff  for  the  sum  of  $150,  which  was  to  be  paid  when 
the  said  Bostwick  would  deliver  to  the  plaintiff  a  warranty 
deed  of  the  premises,  and  that  the  plaintiff  should  enter, 
as  he  did,  into  immediate  possession,  and  has  over  since 
held  the  same  with  the  consent  of  the  defendants.  The 
plaintiff  also  alleges  the  making  of  certain  improvements 
thereon,  payment  of  taxes  assessed  subsequent  to  said  pur- 
chase, and  that  within  a  month  after  such  entry  the  plaint- 
iff notified  Bostwick  that  he  was  ready  to  make  payment, 
and  requested  him  to  make  him  a  deed,  which  he  agreed 
to  do ;  that  said  Bostwick  had  never  made  and  delivered 
an}'  deed  to  the  plaintiff,  but  on  the  9th  of  June,  1892,  con- 
veyed said  premises  to  the  defendant  Edward  B.  Bostxinck; 
that  the  plaintiff  has  been  at  all  times,  and  still  is,  ready 
and  willing  to  pay  said  consideration,  with  interest,  upon 
receiving  a  proper  deed,  as  the  defendants  well  knew,  but  the 
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defendant  John  M.  Bostwick  has  at  all  times  refused,  and 
still  does  refuse,  to  make  plaintiff  a  deed  of  said  premises. 
Judgment  was  demanded  permitting  the  plaintiff  to  pay 
said  sura  of  $150  and  interest  into  court,  and  that  the  de- 
fendants convey  the  premises,  and  for  other  relief. 

The  defendant  Johi  M,  Bosiwiek  answered  in  substance, 
that  he  purchased  the  premises  of  one  Bohan  for  $150  and 
all  back  taxes  thereon,  agreeing  to  pay  him  whatever  he 
{Bostwick)  should  receive  on  a  sale  thereof  over  the  pur- 
chase price;  that  there  were  then  outstanding  taxes  and  tax 
certificates  to  the  amount  of  $64.07,  drawing  interest,  which 
he  soon  thereafter  paid,  and  the  full  amount  paid  by  him 
for  said  premises  is  §218.49;  that  he  agreed  to  sell  to  the 
plaintiff  said  premises  for  the  amount  they  should  cost  him^ 
including  extra  taxes,  and  for  no  less  consideration,  and 
plaintiff  agreed  to  pay  therefor  such  amount,  whatever  it 
might  be,  the  same  being  indefinite  only  as  to  taxes  and 
interest  thereon.  Admitting  the  entry  of  the  plaintiff  into 
possession  as  alleged,  it  is  averred  that  the  defendant  noti- 
fied the  plaintiff  that  he  had  a  deed  ready  for  delivery  when- 
ever the  plaintiff  should  pay  what  said  premises  cost  him, 
but  that  he  had  never  paid  or  tendered  the  same  or  any 
part  thereof;  that  he  had  been  at  all  times  ready  and  will- 
ing to  perform  the  contract  upon  payment  of  such  price, 
with  interest,  and  still  was  ready  and  willing  to  do  so;  and 
that  the  defendant  Edward  B,  Bostwick^  who  is  his  son,  is 
now  ready  to  deed  said  premises  to  the  plaintiff  according 
to  such  terms.  The  defendant  Edward  B.  Bosifnck  in  his 
answer  avers  that  he  is  ready  and  willing  to  convey  the 
premises  to  the  plaintiff,  or  to  whomsoever  said  Jo/tn  M, 
Bostwick  shall  request. 

The  court  found  that  the  allegations  of  the  complaint 
were  not  proven,  and  gave  judgment  dismissing  the  com- 
plaint and  for  costs.  The  only  evidence  in  support  of  the 
complaint  was  given  by  the  plaintiff  himself,  and  tends  sub- 
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stantially  to  support  the  allegations  of  his  complaint,  but  he 
is  wholly  uncorroborated  on  the  principal  point  as  to  the  price 
to  be  paid.  He  testified,  in  substance:  That  he  had  asked 
the  defendant  Boatiowk  for  a  deed  twice.  That  he  went  to 
him,  having  the  money  ready  to  pay.  The  latter  said  he 
had  not  the  deed  ready,  but  would  have  it  in  eight  or  ten 
days.  Subsequently,  he  said  there  was  a  little  matter  of 
interest,  and  he  said  he  would  make  it  out  and  let  him  know. 
That  he  told  him  he  had  the  money  on  hand,  and  had  kept 
it  for  several  years,  thinking  he  would  call  with  the  deed. 
That,  the  winter  or  spring  before  the  action  was  com- 
menced, he  went  to  him  and  tried  to  settle  the  matter,  but 
was  unable  to  accomplish  anything.  He  denied  that  he  was 
to  pay  more  than  $150,  and  admitted  he  had  never  tendered 
any  money ;  that  the  disagreement  was  about  the  taxes ; 
that  he  did  not  object  to  paying  interest.  W.  H.  Kamsey 
testified  to  being  present  at.  an  interview  between  the 
parties,  in  which  Mr,  Bostwiek  said  that  when  plaintiff  paid 
him  for  the  land  he  would  get  his  deed,  and  not  before; 
that  they  figured  up  some  tax  certificates  and  interest  on 
the  money  from  the  time  of  purchase;  that  they  could  not 
agree  on  the  interest  or  the  tax  certificates;  that  he  under- 
stood the  plaintiff  objected  to  paying  any  interest  on  the 
purchase  price.  Edward  B.  Bosticick  testified  that  he  had 
been  ready  and  willing  at  all  times  to  deed  the  property  to 
whomever  his  father  desired  him;  that  he  was  present  at 
the  conversation  mentioned  by  the  witness  Ramsey,  and 
that  the  difference  seemed  to  be  in  regard  to  interest.  The 
defendant  Bostwick  testified  that  he  told  the  plaintiff  he 
could  have  the  property  for  what  it  cost  him,  and  he  said 
he  would  take  it;  that  he  had  at  all  times  been  ready  to 
give  a  deed  upon  payment  according  to  the  agreement ; 
that  the  place  had  cost  him,  including  tax  certificates 
amounting  to  $68.49,  in  all,  $218.49.  There  was  no  dispute 
except  as  to  the  interest.   ^'  At  first  he  thought  I  ought  not 
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to  charge  arty  interest.  We  figured  the  amount,  and  were 
only  $28  apart." 

The  court  held  that  before  bringing  the  action  the  plaintiff 
should  have  tendered  the  money  and  demanded  a  deed  ; 
that  the  proof,  to  justify  specific  performance,  must  be  clear 
and  convincing  beyond  a  reasonable  doubt;  that  it  could 
not  be  granted  unless  the  proof  is  entirely  satisfactory,  nor 
upon  the  unsupported  testimony  of  the  party,  when  it  is 
denied  by  the  other  side.  The  plaintiff  appealed  from  the 
judgment  dismissing  his  complaint  on  the  merits. 

G,  W.  Fost^r^  for  the  appellant. 

/>.  M.  Jackaoriy  for  the  respondents. 

PiNNKv,  J.  The  plaintiff  relies  upon  on  oral  agreement 
for  the  conveyance  of  the  premises,  and  part  performance 
of  it,  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds.  The  evidence  seems  to  be  sufficient  to  establish 
the  contract  upon  all  the  material  points,  except  in  respect 
to  the  important  and  vital  one  of  the  price  or  consideration 
to  be  paid  for  the  premises.  Upon  this  point  the  parties 
flatly  and  positively  contradict  each  other,  and  there  is  no 
evidence  corroborating  the  plaintiff's  statement.  The  re- 
sult is  that  the  contract  is  not  made  out  with  the  clearness 
and  certainty  necessary  to  entitle  the  plaintiff  to  the  relief 
prayed.  In  Buxton  v.  Lister^  3  Atk.  386,  in  speaking  of 
contracts  which  the  court  will  enforce.  Lord  Hakdwickk 
said:  ''  Nothing  is  more  established  in  this  court  than  that 
every  agreement  of  this  kind  ought  to  be  certain^  fair,  and 
just  in  all  its  parts.  If  any  of  those  ingredients  are  want- 
ing in  the  case,  the  court  will  not  decree  specific  perform- 
ance." And  in  Lord  Walpole  v.  Lord  Orford^  3  Ves.  Jr. 
420,  Lord  IIosslyn  laid  it  down  as  a  general  proposition, 
to  which  he  knew  of  no  limitation,  that  "all  agreements, 
in  order  to  be  executed  in  this  court,  must  be  certain  an«J 
defined,"  and  that  "they  must  be  proved  in  such  manner 
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as  the  law  requires."  Unless  the  evidence  offered  in  sap- 
port  of  the  contract  be  fully  sufficient  and  ample,  a  court 
of  equity  will  not  exercise  its  jurisdiction  to  enforce  it  {Col- 
son  V.  Tha7npsony  2  Wheat.  336),  although  it  is  said  that, 
where  a  contract  has  been  partly  executed  by  possession 
having  been  taken  under  it,  the  court  "  will  strain  its  power 
to  the  utmost "  {Parker  v.  Taswell,  2  De  Gex  &  J.  559, 571). 
It  is  laid  down  in  Fry  on  Specific  Performance  (sec.  335) 
that  ^*  price  is  an  essential  ingredient  of  the  contract,  and, 
where  this  is  neither  ascertained  nor  ascertainable,  the 
contract  is  void  for  incompleteness,  and  incapable  of  en- 
forcement." Incompleteness  of  contract  and  inability  to 
satisfactorily  establish  it,  in  their  bearing  upon  the  plaint- 
iflTs  right  to  relief,  are  substantially  the  same.  It  is  the 
duty  of  the  court  to  deny  relief  unless  the  contract  is 
clearly  and  satisfactorily  proven  {Hihbert  v.  Mackinnorhy  79 
Wis.  673,  680;  S:n9ll  v.  Harvey,  19  Wis.  99),  for  otherwise 
the  court  has  no  assurance  that  in  interfering  to  decree 
specific  performance  it  is  not  doing  a  great  injustice.  The 
rule  is  stated  by  Mr.  Pomeroy  in  his  work  on  Specific  Per- 
formance (sec.  136)  that  "  if,  upon  all  the  evidence  given 
by  both  parties,  the  court  is  left  in  doubt  as  to  the  entire 
contract,  or  even  as  to  any  of  its  material  terms,  it  will  not 
grant  the  remedy,  although  a  partial  performance  of  some- 
thing has  been  sufficiently  proved;"  and  a  great  number 
of  cases  are  cited  to  that  effect.  The  application  of  this 
role  to  the  evidence  before  us  is  fatal  to  the  plaintiff's  case. 
We  were  urged,  in  case  we  should  be  of  the  opinion  that 
the  judgment  ought  not  to  be  reversed,  to  modify  it  so  aa 
to  dismiss  the  plaintiff's  complaint  without  prejudice;  bufc 
as  the  judgment  was  upon  the  merits  and  is  not  erroneous^ 
there  is  no  legitimate  ground  upon  which  we  can  modify 
it  in  the  least  The  contract  set  up  by  the  plaintiff  is^void,, 
so  that  the  plaintiff  could  have  no  remedy  upon  it  at  I&w,. 
and  there  is  therefore  no  ground  upon  which  this. court  oaa 
Vou  88-82 
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properly  modify  the  judgment,  as  was  done  in  Richards  «. 
AUiSy  82  Wis.  609, 614.  The  judgment  of  the  circuit  court 
is  correct  and  must  be  affirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BoHAK,  Eespondent,  vs.  Ozaukee  Coinnr,  Appellant 

October  8 —  October  £3, 1894. 

Publication  of  legal  notices:  Compensation, 

1.  Parcels  of  land  which  have  been  properly  assessed  together  as  one 

tract  constitute  but  one  ''lot  or  tract'*  within  the  meaning  of  sec 
1174,  R  S.,  and  but  one  fee  is  due  for  the  publication  thereof  in  the 
tax  redemption  notice. 

2,  An  election  notice,  with  the  nominations  and  information  to  voters. 

required  to  be  published  by  sees.  11,  12,  ch.  370,  Laws  of  1891,  is  a 
"  legal  notice  '*  within  the  definition  in  sec  4376,  R  S.,  and  the  fees 
for  publishing  it  are  those  prescribed  in  sec  4275. 
&  The  word  "folio,"  as  used  in  said  sec  4275,  means,  as  defined  in  sabd. 
14,  sec  4971,  R  Sw,  **  one  hundred  words  or  figures ; "  and,  what- 
ever the  custom  may  be,  compensation  for  publishing  an  election 
notice  should  be  made  according  to  the  actual  number  of  words 
and  figures  contained  therein,  and  not  according  to  the  space  occu- 
pied. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

The  plaintiff  is  the  publisher  of  a  newspaper  in  the  de- 
fendant county.  He  published  the  county  clerk's  tax  re- 
demption notice  for  the  year  1892.  In  the  same  year  he 
published  the  general  election  notice  and  the  notice  for 
information  of  voters  required  by  ch.  379,  Laws  of  1891. 
For  this  service  he  presented  his  account  to  the  board  of 
supervisors : 

To  county  clerk's  tax  list  (dated  July  26, 1893) $13  60 

To  ofilcial  ballot  of  November  election,  1892, 1  page^  or  120  inches^ 
at  60  cents  per  inch 73  00 

t85  50 
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The  board  allowed  this  account  as  follows: 

To  coanty  clerk's  tax  list ».  $11  15 

To  official  ballot 20  00 


181  15 

As  to  the  tax  list,  the  difference  was  as  to  the  number  of 
lots  or  tracts  of  land  which  it  contained.  The  plaintiff 
claimed  forty-five.  The  board  contended  there  were  but 
thirty-six.  The  dispute  was  as  to  the  meaning  of  the  words 
"lot  or  tract  of  land,"  in  sec.  1174,  R  S.  The  words  are: 
"  The  printer  who  shall  publish  the  list  and  notice  .  .  . 
shall  receive  thirty  cents  for  each  lot  or  tract  of  land  in 
such  list.  .  .  ."  For  example  a  descriptioa  is:  "Lots 
1-2-3-4,  block  10."  Is  this  to  be  counted  as  one  "  lot  or 
tract,"  or  as  four?  The  plaintiff  claims  four.  The  board 
says  one.  The  count  of  either  party  is  correct  on  its  theory 
of  what  constitutes  a  lot  or  tract. 

As  to  the  election  notice,  the  contention  is  as  to  whether 
it  is  a  "legal  notice,"  within  the  intention  of  sec.  4276, 
R.  S.,  to  be  paid  for  at  sixty  cents  a  folio,  under  sec.  4275. 
The  board  claims  that  it  is  a  "  legal  notice,"  under  those 
sections.  The  plaintiff  denies  this.  He  says  the  publica- 
tion is  largely  blank  space,  which  by  the  custom  of  printers 
is  counted  one  inch  of  column  to  the  folio;  that,  to  count 
it  by  the  folio  of  100  words  and  figures,  the  fee  given  by 
the  statute  would  not  cover  the  cost  of  the  work.  So  he 
claims  that  it  should  be  paid  for,  not  at  the  statute  rate, 
but  so  much  as  it  shall  be  reasonably  worth.  By  actual 
count  it  does  not  exceed  twenty-five  folios. 

The  plaintiff  appealed  from  the  order  of  the  board  to  the 
circuit  court.  The  circuit  court,  in  accordance  with  plaintiff's 
contentions,  directed  a  verdict  for  the  plaintiff  for  $54.35. 
From  a  judgment  on  this  verdict  the  county  appeals. 

For  the  appellant  the  cause  wai^  submitted  on  the  brief  of 
H.  B.  Sehwin^  district  attorney. 
D.  M.  Jachson^  for  the  respondent. 
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Newman,  J.  Where  parcels  of  land  are  contigaoas  and 
owned  by  the  same  person,  they  may  be  assessed  together 
as  one  tract.  R  8.  sec.  1048.  When  such  parcels  or  tracts 
of  land  are  deemed  by  the  assessor  so  improved  or  occupied 
with  buildings  as  to  be  practically  incapable  of  separate  val- 
uation, they  may  be  assessed  as  one  parcel.  R  S.  sec.  1045. 
There  seems  to  be  no  reason  why  parcels  of  lands  so  prop- 
erly assessed  together  as  one  tract,  and  treated  as  one  tract 
for  all  purposes  of  taxation,  should  not  be  still  treated  as 
one  tract  when  advertised  for  redemption  from  taxes. 
They  could  not  be  legally  advertised  separately  or  re- 
deemed separately,  for  it  could  not  be  known  how  much 
of  the  aggregate  tax  is  due  from  each  of  the  parcels  when 
separated.  They  must  be  advertised  together,  and  are  but 
one  tract.     One  fee,  only,  is  due  for  this  advertisement. 

Sec.  4275,  R  S.,  prescribes  the  fee  for  publishing  ^'  a  legal 
notice  "  at  not  more  than  sixty  cents  per  folio  for  the  first 
insertion,  and  thirty-five  cents  per  folio  for  each  subse- 
quent insertion.  Sec.  4276  defines  the  term  "legal  notice," 
as  used  in  the  former  section.  It  is  defined  to  "  embrace 
every  summons,  order,  citation,  notice  of  sale,  or  other  no- 
tice, and  every  other  advertisement  of  any  description,  re- 
quired to  be  published  by  law,  or  in  pursuance  of  any  law, 
or  of  any  order  of  any  court."  The  definition  is  very  com- 
prehensive. It  certainly  includes  the  advertisement  made 
by  the  plaintiff,  for  that  notice  is  expressly  required  to  be 
published  by  sees.  11,  12,  ch.  379,  Laws  of  1891. 

"  The  term  ^  folio,'  wherever  it  occurs,  shall  be  construed 
to  mean  one  hundred  words  or  figures."  R  S.  sec.  4971, 
subd.  14.  This  statute  cannot  be  construed.  It  is  too  plain 
for  construction.  It  cannot  be  so  extended  as  to  include 
some  estimate  of  the  space  upon  the  paper  which  the  words 
and  figures  may  occupy;  nor  can  a  plain  statute  be  over- 
ridden by  a  custom,  however  well  established.  When  the 
statute  is  invoked,  it  is  the  arbiter. 
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Whether  the  plaintiff  could  be  compelled  to  publish  a 
legal  notice  for  less  than  cost,  under  sec.  4274,  is  a  question 
not  presented  by  this  record.  He  did  publish  this  notice 
without  compulsion. 

The  plaintiff  had  been  paid  the  full  legal  fees  for  his  work. 
He  was  not  entitled  to  more. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 


BoLBNs,  Respondent,  vs.  Ozaukeb  Countt,  Appellant. 

October  8 —  October  £S,  1894. 
Bohan  tk  Ozaukee  Co,,  ante,  p.  498;  followed. 

APPEAL  from  the  Circuit  Court  for  Ozaukee  County. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
H.  B.  Schwiuy  district  attorney,  and  for  the  respondent 
on  the  brief  of  E,  S,  Turner. 

Newman,  J.  This  case  presents  the  same  question  as 
the  case  of  Bohan  v,  Ozaukee  Co,^  o/nte^  p.  498.  The  claim 
was  forpublishingthe  general  election  notice  and  informa- 
tion to  voters  for  the  year  1892.  It  had  the  same  fortune 
before  the  county  board  and  circuit  court  as  Boham^a  Case. 
It  meets  the  same  fate  here. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial 
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KoKTTma,  Plaintiff  in  error,  vs.  The  Statb,  Defendant  in 
,         error. 

October  9^  October  ^,1894* 

(1)  MUvfaukee  municipal  court:  Prejudice  of  judge:  Calling  in  circuit 
judge,  (2)  Criminal  law:  Receiving  deposits  in  insolvent  bank: 
Pleading:  Variance, 

1.  By  virtue  of  sec.  2600,  R  a,  as  amended  by  ch.  25«.  Laws  of  187». 
ch.  486,  Laws  of  1887  (which  provides  that  when  an  api^ication  is 
made  in  any  circuit  court  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  judge,  he  may  call  upon  any  circuit  judge  to  at 
tend  and  hold  ^is  court  for  the  trial  of  the  case)  applies  to  the 
•        municipal  court  of  Milwaukee  county.    Winslow,  J.,  dissenta 

9.  Under  sea  4641,  R.  a  (providing  that  any  officer  of  any  bank  "who 
shall  accept  or  receive  on  deposit,  or  for  safe- keeping,  or  to  loan, 
from  any  person,  any  money  •  •  •  when  he  knows,  or  has  good 
reason  to  know,  that  such  bank  •  ...  is  unsafe  or  insolvent,  shall 
be  punished,**  etcX  where  an  information  charges  that  the  defendant 
accepted  and  received  money  **  on  deposit  and  for  safe-keeping,**  11 
must  be  proved,  in  order  to  sustain  a  conviction,  that  the  money 
was  received  for  safe  keeping,  or  as  a  special  deposit,  and  proof  of 
a  general  deposit  is  insufficient  Cassoday  and  Newman,  JJ^  dis- 
sent 

ERROR  to  the  Municipal  Court  of  Milwaukee  County. 

Information  for  fraudulently  receiving  deposits  in  a  bank, 
under  sec.  4541,  R  S.  The  principal  facts  are  stated  in  tho 
opinion.  The  defendant  having  filed  an  affidavit  of  the 
prejudice  of  the  judge  of  the  manicipaJ  court  and  moved 
for  a  change  of  venue,  the  Honorable  George  Clemkntson, 
judge  of  the  Fifth  judicial  circuit  (a  circuit  not  adjoining 
Milwaukee  county),  was  requested  by  the  judge  of  the  mu- 
nicipal court  to  attend  and  hold  said  court  for  the  trial  of  the 
case,  and  did  so  accordingly,  and  the  motion  for  a  change 
of  venue  was  denied.  A  plea  to  the  jurisdiction  was  after- 
wards overruled,  and  the  defendant,  having  pleaded  not 
guilty,  was  tried,  convicted,  and  sentenced.  He  has  sued 
out  a  writ  of  error. 
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For  the  plaintiff  in  error  there  was  a  brief  by  WilUafos 
dh  May^  and  oral  argument  by  TF.  C.  Williams.  They  ar- 
gued, inter  aliaj  that  sec.  2624a  does  not  supplant  sec.  4686a, 
and  that  sec.  4686a  remains  in  force  and  is  not  repugnant 
to  the  other.  Both  may  consist  together,  and  the  court 
will  seek  for  and  adopt  such  a  construction.  Ati^y  Gen.  ex 
rel.  Taylor  v.  Brown^  1  Wis.  525 ;  AU^y  Oen.  v.  RaH/road 
Cos.  35  id.  554;  Bruce  v.  Schuyler y  9  111.  274;  Otta/wa  v.  La 
Sails,  12  id.  339-341;  McCartee  v.  Orphan  Asylum  Soo.  9 
Cow.  437;  Ilaynes  v.  Jenks,  2  Pick.  176;  Goddard  v.  Bos- 
ton, 20  id.  410;  Comm.  v.  Kimball^  21  id.  373;  SneU  v. 
Bridgewater  C.  G.  Mfg.  Co.  24  id.  297;  Chesapeake  <&  O. 
Canal  Co.  v.  B.  dk  O.  B.  Co.  4  Gill  &  J.  152.  In  the  infor- 
mation  defendant  is  charged  with  receiving  a  special  de- 
posit for  safe-keeping,  and  there  is  absolutely  no  evidence 
in  the  case  to  sustain  the  charge.  There  is,  therefore,  a 
fatal  variance  between  the  offense  charged  and  the  offense 
proved  on  the  trial.  State  v.  Quhdan^  40  Minn.  55 ;  McGary 
V.  People,  45  N.  Y.  153;  Sykes  v.  People,  132  111.  32;  Polk- 
i7ighome  v.  State,  7  So.  Rep.  347 ;  Comm.  v.  Grey,  2  Gray, 
501;  1  Bish.  Grim.  Proc.  §  336;  Catlin  v.  Savings  Bank,  7 
Conn.  483 ;  In  re  Franklin  Bank,  1  Paige,-  251 ;  Nat.  Bank 
V.  Washington  Co.  Nal.  Bank,  5  Hun,  605;  Curtis  v.  Leor 
viU.  15  N.  Y.  9, 166, 177;  Marine  Bank  v.  Fulton  Co.  Bank, 
2  Wall.  256 ;  Brahm  v.  Adkins,  77  111.  263 ;  U.  S.  v.  Denicke, 
35  Fed.  Eep.  407;  Comm.  v.  McCarthy,  145  Mass.  675; 
Prehm  v.  State,  22  Neb.  673 ;  Lancaster  v.  State,  9  Tex. 
App.  393 ;  Grummond  v.  State,  10  Ohio,  510 ;  State  v.  Handy, 
20  Me.  81;  Coleman  v.  State,  21  Tex.  App.  520;  Loyd  v. 
State,  22  id.  646;  StaU  v..  Clark,  23  N.  H.  429;  State  v. 
By  an,  4  McCord,  16;  Comm.  v.  Butcher,  4  Gratt.  544; 
Stale  V.  Miller,  93  N.  C.  511;  Jackson  v.  State,  55  Wis.  589; 
State  V.  Langley,  34  N.  H.  529 ;  Statum  v.  State,  9  Tex.  App. 
274;  Morgan  v.  State,  61  Ind.  447;  State  v.  Jackson,  30 
Me.  29. 
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Fop  the  defendant  in  error  there  was  a  brief  by  Jarei 
Thompson^  Jr.y  attorney,  and  Leopold  Eammd^  of  counsel, 
and  oral  argument  by  Mr.  Thompson^  Mr.  Ilammd^  and 
Mr.  E.  M.  La  Fdlette. 

Obton,  C.  J.  A  great  many  errors  are  assigned  for  the 
reversal  of  the  judgment  of  conviction  in  this  case,  and 
they  have  been  urged  before  this  court  by  the  learned 
counsel  of  the  plaintiff  in  error,  and  defended  by  the 
learned  counsel  of  the  defendant  in  error,  with  great  zeal 
and  ability.  Having  arrived  at  the  conclusion  that  one  of 
the  errors  assigned  is  fatal  to  the  conviction,  and  perhaps 
also  to  the  information,  it  becomes  unnecessary  to  consider 
the  others.  But  the  question  whether  the  judge  of  the 
Fifth  judicial  circuit  was  properly  called  into  the  municipal 
court  to  try  the  case  is  important  as  one  of  jurisdiction, 
and  ought  to  be  set  at  rest  in  view  of  other  like  cases.  We 
therefore  thought  it  our  duty  to  decide  it.  We  have  ar- 
rived at  a  decision  of  this  question  with  some  hesitation 
and  doubt.  We  are  greatly  aided,  however,  by  the  decision 
of  this  court  in  the  case  of  State  v.  Hirthy  67  Wis.  368,  which 
settled  the  law  on  the  question  up  to  that  time. 

1.  In  that  case  it  was  held  that,  in  case  of  the  application 
for  a  change  of  venue  in  the  same  municipal  court  on  ac- 
count of  the  prejudice  of  the  judge,  in  lieu  of  awarding 
such  change,  the  court  might  make  an  order  requesting  the 
circuit  judge  of  an  adjoining  circuit  to  hold  the  court  where 
the  action  is  pending  for  the  trial  thereof,  by  virtue  of 
ch.  218,  Laws  of  1883,  which  makes  such  a  provision  in  re- 
spect to  change  of  venue  in  criminal  cases  pending  "m  any 
court  of  record^''  of  any  county  in  the  state.  Since  then, 
however,  ch.  435,  Laws  of  1887,  has  been  enacted,  which 
provides  that  in  such  a  case  pending  in  any  circuit  court 
the  judge  of  said  court  may  retain  the  case,  and  call  upon 
any  other  circuit  judge  to  attend  and  hold  said  court  and 
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try  the  case.  Sec,  2500,  R.  8.,  as  amended  by  sec.  2,  cb.  256, 
Laws  of  1879,  provides  that  the  general  provisions  of  law 
relative  to  circuit  coarts  in  cases  of  crimes  and  misdemean- 
ors shall  be  in  force  in  the  municipal  court  of  Milwaukee 
county,  so  far  as  applicable.  In  Biemel  v.  State^  71  Wis.  444, 
it  was  held  that  by  virtue  of  this  last  act  ch.  354,  Laws  of 
1887,  which  authorized  circuit  judges  in  their  discretion  to 
appoint  counsel  to  assist  the  district  attorney  in  the  prose- 
cution of  those  charged  with  crime  punishable  by  imprison- 
ment in  the  state  prison,  was  applicable  to  the  municipal 
court  of  Milwaukee  county.  By  this  authority  we  may 
well  hold  that  by  virtue  of  sec.  2500,  R  S.,  so  amended, 
said  ch.  435,  Laws  of  1887,  which  gives  circuit  judges  the 
power  to  call  upon  any  other  circuit  judge  to  attend  and 
hold  his  court  in  such  case,  is  made  applicable  to  the  mu- 
nicipal court  of  Milwaukee  county.  We  have  only  stated 
the  effect  of  these  statutes,  but  we  think  correctly.  This 
would  seem  to  be  conclusive  of  the  question.  We  are  there- 
fore inclined  to  hold  that  the  calling  on  Judge  Clembntson 
of  the  Fifth  judicial  circuit  by  the  judge  of  the  municipal 
court  of  Milwaukee  county  to  hold  said  court  for  the  trial 
of  this  case  was  legal  and  proper.  But  the  statutes  in  re- 
lation to  this  matter  are  in  such  confusion,  if  not  contra- 
dictory, that  there  is  not  such  certainty  as  there  should  be 
on  a  question  of  jurisdiction.  The  attention  of  the  legis- 
lature should  be  called  to  this  confused  and  doubtful  state 
of  the  law  on  this  important  subject,  that  they  may  make 
the  law  certain  on  the  subject. 

2.  The  fatal  error  in  this  case  is  the  want  of  any  evidence 
to  sustain  the  charge  in  the  information.  The  charge  in 
the  information  is  that  John  B.  Koetting^  as  cashier  and  an 
officer  of  the  South  Side  Savings  Bank  of  the  city  of  Mil- 
waukee, on  the  21st  day  of  July,  1893,  unlawfully,  feloni- 
ously, and  fraudulently  did  accept  and  receive  in,  into,  and 
for,  on  account,  and  in  the  name  of,  said  bank,  on  deposit 
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and  for  safe-keeping^  of  and  from  one  Charles  B.  Fritsch, 
two  hundred  and  fifteen  dollars,  when  he  knew  or  had  good 
reason  to  know  that  said  bank  was  unsafe  or  insolvent. 
This  is  the  substance  of  the  charge,  but  the  words  in  italics 
are  exact.  The  language  of  the  statute  (sec.  4541,  R.  S.)  is  as 
follows : "  Shall  accept  or  receive  on  deposit,  or  for  safe-keep- 
ing, or  to  loan,  from  any  person,  any  money,"  etc.  The 
offense  consists  of  any  one  of  three  acts :  First,  to  accept  or 
receive,  on  deposit^  any  money,  etc. ;  second,  to  accept  or  re- 
ceive,/or  safe-keeping^  any  money,  etc.;  third,  to  accept  or 
receive,  to  loan^  any  money,  etc.  These  provisions  relate 
to  money  "  and  to  bills,  notes,  and  other  paper  circulating 
as  money."  The  other  part  of  the  section  relates  to  notes, 
drafts,  bills  of  exchange,  bank  checks,  and  other  commer- 
cial paper.  To  accept  or  receive  any  of  these  into  the  bank 
for  safe-keeping  or  for  collection^  knowing  the  bank  to  be 
unsafe  or  insolvent,  is  also  made  a  crime,  but  these  are 
immaterial  to  this  information.  The  only  argument  of  the 
learned  district  attorne}'-  to  sustain  the  conviction  on  the 
evidence  is  that  the  information  charges  two  acts:  First,  a 
deposit  of  money  only  and  simply;  second,  a  deposit  of 
money  for  safe-keeping;  and  that  the  first  was  sustained 
by  evidence.  In  charging  two  distinct  acts,  each  of  which 
constitutes  the  crime,  each  one  should  be  separately  charged 
by  the  use  of  all  the  words  essential  to  constitute  the  crime. 
Here  there  is  only  one  act  charged, —  one  deposit  of  money, 
and  that  one  is  for  safe-keeping.  The  words  "for  safe- 
keeping" clearly  qualif}^  the  word  ^^deposiV^  as  the  char- 
acter or  purpose  of  the  deposit.  When  several  acts  are 
charged  conjunctively,  they  constitute  but  one  offense. 
State  V.  Bielby^  21  Wis.  204.  To  charge  that  the  defendant 
aided  in  the  escape  of  J.  and  R  is  one  offense.  Oleson  v. 
StatSj  20  Wis.  58.  All  the  facts  which  constitute  the  offense 
must  be  stated  with  precision.  Fink  v.  Milwaukee^  17  Wis. 
26.    '^  A  special  deposit  is  where  the  whole  contract  is  that 
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the  thing  shall  be  ^  safely  kept '  and  the  identioal  thing  re- 
turned to  the  depositor.'*  "  A  deposit  is  presumed  to  be 
general."  ^*  A  deposit  is  general,  unless  expressly  made 
special  or  specific."  1  Morse,  Banks,  §§  183-186.  When 
the  deposit  is  a  general  one,  the  bank  has  the  right  to 
mingle  the  money  deposited  with  its  own,  and  treat  it  as  a 
debt  due  the  depositor.  The  distinction  between  a  general 
and  special  deposit  is  manifest  and  material  The  same 
deposit  could  not  be  both  general  and  special,  and  here 
there  is  but  one  deposit  and  one  kind  of  deposit,  and  that 
was  special,  because  it  was  for  safe-keeping,  as  that  is  the 
definition  of  a  special  deposit.  The  offense  should  be  de- 
scribed with  such  certainty  and  exactness  that  the  accused 
may  know  what  the  offense  is,  and  prepare  to  meet  it,  and 
that  his  conviction  may  be  a  bar  to  another  prosecution  for 
the  same  offense.  It  is  quite  clear  that  the  offense  charged 
in  the  information  is  of  having  received  the  money  into 
the  bank  on  deposit  for  safe-keeping,  and  that  there  is  no 
other  offense  described  or  charged. 

It  seems  to  be  conceded  that  there  was  no  evidence  what- 
ever to  prove  the  offense  so  described  in  the  information. 
The  court  was  requested  by  the  defendant's  counsel,  on  the 
conclusion  of  the  testimony,  to  direct  a  verdict  of  not 
guilty,  upon  the  ground  that  there  was  no  evidence  what- 
ever of  the  specific  offense  contained  in  the  information. 
The  court  refused  this  request.  This  was  error.  In  Jack- 
son  V.  StatSj  55  Wis.  589,  there  was  no  evidence  in  a  case  of 
burglary  that  William  Drake  was  the  owner  of  the  dwell- 
ing house  as  charged  in  the  information,  and  the  judgment 
was  reversed  for  that  reason.  Chief  Justice  Colb  said  in 
the  opinion  that  '^  there  was  no  variance,  strictly  speaking, 
but  the  proof  did  not  go  far  enough  to  show  that  the  dwell- 
ing was  that  of  William  Drake."  So  here  the  proof  did 
not  go  far  enough  to  show  that  the  money  was  received 
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into  the  bank  on  deposit  "  for  safe-keeping,"  or  as  a  special 
deposit.  There  was  a  general  deposit  proved,  and  no  other. 
There  was  an  utter  failure  to  prove  the  oflfense  as  charged 
in  the  information.  The  kind  and  character  of  the  deposit 
as  alleged  in  the  information,  as  for  safe-keeping  or  as  a 
special  deposit,  must  be  proved  as  laid.  These  words  were 
material  as  words  of  necessary  description  of  the  oflfense,— 
as  the  ownership  of  the  dwelling  in  Jackson  v.  SkUe,  siipra; 
or  as  the  sale  of  one  glass  of  whiskey  instead  of  one  glass  of 
beery  in  StaU  v.  Quinlaiiy  40  Minn.  55 ;  or  as  issuing  fraudu- 
lent warehouse  receipts  to  the  *'  Merchants'  Loan  and  Trust 
Company,"  instead  of  the  "Merchants'  Savings,  Loan  and 
Trust  Company,"  in  Sykes  v.  People,  132  111.  32;  or  as  re- 
ceiving money  for  account  of  "  G.  H.  P.,"  instead  of  "G.  H. 
P.  &  Co.,"  in  Polkin^horne  v.  State,  (Miss.)  7  So.  Rep.  347; 
or  as  selling  " spirituous  and  intoxicating"  liquors,  they 
must  be  proved  to  be  both  spirituous  and  intoxicating,  if  so 
charged,  in  Comm.  v.  Orey,  2  Gray,  501 ;  1  Bish.  Crim.  Proc. 
§  336;  or  as  the  ownership  of  the  property  burned,  in  the 
crime  of  arson,  in  McGary  v.  People,  45  N.  Y.  153;  and  as 
in  many  other  cases  cited  in  the  brief  of  the  counsel  of  the 
plaintiflf  in  error.  This  is  such  a  self-evident  proposition, 
it  would  have  been  suflBcient  to  cite  only  Prehm  v.  State, 
22  Neb.  673,  where  the  court  said :  "  It  is  well  settled  that 
the  descriptive  averments  in  an  indictment  must  be  proved 
as  alleged,  in  order  to  warrant  a  conviction.  In  support  of 
this  no  authorities  need  he  cited.^^  It  is  held  in  that  case  that 
proof  of  drafts  payable  in  goods  did  not  support  the  allega- 
tion of  falsely  representing  worthless  drafts  to  be  good  and 
valuable. 

By  the  Court, —  The  judgment  of  the  municipal  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial  The 
sheriff  of  Milwaukee  county  will  take  and  hold  the  prisoner 
in  custody  for  further  proceedings  according  to  law. 
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Cassoday,  J.  I  agree  with  the  chief  justice  in  holding 
that  the  trial  court  had  jurisdiction.  I  also  concur  in  the 
suggestion  that  the  coming  legislature  should  make  the 
statute  so  plain  that  in  future  no  possible  doubt  can  arise 
in  the  matter  of  calling  in  another  judge. 

^he  statute  declares,  in  effect,  that  any  person,  as  officer, 
principal,  agent,  or  otherwise,  engaged  in  the  business  of 
banking,  "  who  shall  accept  or  receive  on  deposit,  or  for  safe- 
keeping, or  to  loan,  from  any  person,  any  money  .  .  . 
when  he  knows,  or  has  good  reason  to  know,  that  such 
bank,  company  or  corporation,  or  that  such  person,  is  un- 
safe or  insolvent,  shall  be  punished  by  imprisonment,"  etc. 
K.  S.  sec.  4541.  The  validity  of  that  section,  and  the  con- 
struction of  it  to  some  extent,  was  considered  by  this  court 
in  Baker  v.  State^  54  Wis.  368.  The  thing  sought  to  be 
punished  by  the  statute,  as  it  seems  to  me,  is  the  accepting 
or  receiving  money  by  a  person  so  engaged  in  the  business  of 
banking,  when  he  knows,  or  has  good  reason  to  know,  that 
such  bank  or  banker  is  unsafe  or  insolvent.  Ordinarily  the 
money  so  accepted  or  received  by  such  bank  or  banker  is 
accepted  or  received  on  deposit.  In  order  to  make  the 
section  broad  enough  to  cover  every  case  where  money  is 
so  accepted  or  received  by  a  person  so  engaged  in  the  busi- 
ness of  banking,  when  he  knows,  or  has  good  reason  to 
know,  that  such  bank  or  banker  is  unsafe  or  insolvent, 
there  were  added  to  the  words  "  on  deposit "  the  words 
"  or  for  safe-keeping,  or  to  loan,"  as  stated.  The  purpose 
of  the  section,  therefore,  seems  to  be  to  punish  every  per- 
son engaged  in  the  business  of  banking  who,  knowing  or 
having  good  reason  to  know  that  such  bank  or  banker  is 
unsafe  or  insolvent,  nevertheless  accepts  or  receives  money 
in  such  business,  either  "  on  deposit,  or  for  safe-keeping,  or 
to  loan."  These  three  purposes  accompanying  such  accept- 
ance or  receipt  of  money  would  seem  to  be  sufficiently 
broad  and  general  to  include  every  purpose  for  which  the 
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bank  or  banker  could  "  accept  or  receive  ^  money.  It  is 
such  acceptance  or  such  receipt  of  money,  under  the  ci^ 
cumstances  named,  that  is  so  made  punishable,  regardless 
as  to  which  of  the  three  purposes  named  attended  the 
transaction.  In  other  words,  the  fact  as  to  whether  the 
plaintiff  in  error  accepted  or  received  the  money  "  on  de- 
posit, or  for  safe-keeping,  or  to  loan  "  is  immaterial,  since  the 
offense  of  accepting  and  receiving  is  complete,  and  the  pun- 
ishment the  same,  whether  the  money  is  received  for  the 
one  purpose  or  the  other.  The  particular  purpose  for 
which  the  money  is  so  accepted  or  received  does  not  con- 
stitute the  crime  made  punishable,  and  hence  the  alleging 
of  the  one  purpose  instead  of  another  is  not  descriptive  of 
the  crime.  The  crime  was  complete  on  his  accepting  and 
receiving  the  money,  and  therefore,  it  seems  to  me,  the  ac- 
cused should  not  have  a  new  trial  merely  because  the  state 
failed  to  allege  that  the  money  was  accepted  and  received 
on  deposit,  or  failed  to  prove  the  money  was  deposited  for 
safe-keeping  merely.  The  allegation  here  is,  in  effect,  that 
he  accepted  and  received  the  money  "  on  deposit  and  for 
safe-keeping."  Had  the  information  alleged  that  he  ac- 
cepted and  received  the  money  on  deposit  and  for  safe- 
keeping and  to  loan,  then,  we  apprehend,  the  evidence  would 
have  sustained  the  conviction,  for  this  court  has  repeatedly 
held  that  *^  where  a  statute  makes  it  a  crime  to  do  this  or 
that  or  the  other,  mentioning  several  things  disJunctivelyyBli 
of  which  are  punished  alike,  it  is  a  general  rule  that  the 
whole  may  be  charged  conjunctively  in  a  single  count,  as 
constituting  but  a  single  offense ;  in  which  case  there  can  be 
but  one  conviction  and  one  punishment,  as  for  one  offense." 
Clifford  V.  State,  29  Wis.  329,  citing  and  following  State  v. 
Bielhy,  21  Wis.  204.  To  the  same  effect,  State  v.  Guinmer, 
22  Wis.  422;  Boldt  v.  State,  72  Wis.  13;  Fahnestock  v.  State, 
102  Ind.  158;  Hobbs  v.  State,lS3  Ind.  406.  The  mere  fact 
that  the  information  in  the  case  at  bar  omits  the  words 
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"and  to  loan "  does  not  change  the  nature  of  the  informa- 
tion, nor  make  it  objectionable,  nor  render  the  evidence 
insaflScient  to  support  the  -conviction.  Ibid,  To  my  mind 
the  evidence  is  sufficient  to  sustain  the  verdict,  and  the  ob- 
jection to  it  is  purely  technical  and  should  not  work  a  re- 
versal.   For  these  reasons  I  am  forced  to  dissent.    ' 

WiNSLow,  J.  I  concur  in  the  reversal  of  the  judgment 
on  the  second  ground  discussed  in  the  opinion,  namely,  that 
the  plaintiff  in  error  was  charged  with  one  crime,  and  con- 
victed of  an  entirely  different  crime.  I  further  think  that 
when,  upon  the  filing  of  an  affidavit  of  prejudice,  a  circuit 
judge  is  called  in  to  try  a  criminal  case  in  the  municipal 
court  of  Milwaukee  county,  only  the  judge  of  an  adjoining 
circuit  can  be  called  in,  as  provided  by  ch.  218,  Laws  of 
1883  (S.  &  B.  Ann.  Stats,  sec.  4686a).  This  act  applies  by 
its  very  terms  to  the  municipal  court,  while  ch.  435,  Laws 
of  1887  (S.  &  B.  Ann.  Stats,  sec.  2624a),  by  its  language, 
applies  to  circuit  courts  alone.  By  a  familiar  rule  of  con- 
struction, I  think  this  latter  act  has  not  affected  the  former 
act  so  far  as  it  relates  to  municipal  courts.  Therefore  it 
seems  to  me  that  Judge  Clementson  had  no  authority  or 
jurisdiction  to  try  this  case. 

PiNNEY,  J.  I  concur  in  the  judgment  of  reversal  in  this 
cause  upon  the  second  point  discussed  in  the  opinion  of  the 
court. 

Newman,  J.    I  concur  in  the  opinion  of  Mr.  Justice  Caj&- 

80DAY. 
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The  State  bx  eel.  Lbdereb  vs.  The  Inteb-Nationax  In- 
vestment Company. 

October  9  —  October  £3, 1894. 

Corpoi'ations:  For  what  purposes  may  be  formed:  Construction  of  stat- 
utes: Action  to  annul:  Who  may  maintain. 

1.  A  corporation  whose  primary  object  is  without  statutory  authority 

can  have  no  legal  existence,  even  though  among  of  its  declared 
purposes  are  some  for  the  promotion  of  which  the  law  permits  cor- 
porations to  be  formed. 

2.  Thus,  a  corporation  whose  primary  object  is  to  obtain  money  from 

its  members  is  held  to  be  unauthorized,  although  its  purposes,  as 
declared  in  its  articles  of  incorporation,  are  '*  to  encourage  frugality 
and  economy  in  its  members ;  to  create,  husband,  and  distribute 
funds  from  monthly  instalments,  dues,  or  investments  from  its 
members;  to  purchase,  take»  hold,  sell,  convey,  lease,  rent,  and 
mortgage  real  estate  and  personal  property ;  to  loan  surplus  accu- 
mulations; and  to  carry  on  and  conduct  a  general  investment  busi- 
ness.-' 

3.  Sea  1771,  R  S.,  authorizes  the  formation  of  corporations  for  certain 

designated  purposes,  *'  or  for  any  lawful  business  or  purpose  what- 
ever, except,''  etc.  Held,  that  these  general  words  extend  only  to 
things  of  a  nature  kindred  to  those  specifically  mentioned. 
[4.  Whether  a  mere  resident  of  the  state  can,  under  sea  3241,  R  S., 
maintain  an  action  to  annul  the  existence  of  a  corporation,  not 
determined.] 

Action  to  annul  the  existence  of  a  corporation,  under 
sec.  3241,  R  S. 

The  defendant  appears  to  have  been  incorporated  July  7, 
1893;  and  its  original  articles  of  organization  and  incorpo- 
ration were  amended  December  8,  1893,  so  as  to  contain, 
among  other  things,  in  substance  and  eflfect,  the  duties  and 
salaries  of  each  and  every  of  the  several  officers,  directors, 
and  agents  of  the  company;  that  the  business  of  said  cor- 
poration, shall  be  to  encourage  frugality  and  economy  in 
its  members,  to  create,  husband,  and  distribute  funds  from 
monthly  instalments,  dues,  or  investments  from  its  mem- 
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bers,  to  parohase,  take,  hold,  sell,  convey,  lease,  rent,  and 
mortgage  real  estate  and  personal  property,  to  loan  surplus 
iiccumulations,  and  to  carry  on  and  conduct  a  general  in- 
vestment business;  that  said  corporation  shall  have  no 
<)apital  stock,  but  shall  be  composed  of  incorporators  and 
members,  who  shall  be  admitted  in  the  manner  therein 
particularly  defined;  that  said  corporation  shall  issue  in- 
corporators' shares,  originally,  only  to  the  persons  who 
signed  the  original  articles  of  incorporation,  and  to  such 
other  persons  as  the  said  incorporators  or  their  assigns 
shall  nominate:  provided,  however,  that  not  to  exceed 
twelve  incorporators'  shares  shall  be  issued,  one  to  each ; 
that  contracts  of  membership,  in  such  form  as  said  rules 
prescribe,  shall  be  entered  into  only  with  persons  who  be- 
<5ome  members  of  the  corporation,  but  one  person  may  hold 
and  own  any*  number  of  such  contracts,  and  the  same  may 
be  assigned  as  provided  in  said  rules ;  that  for  the  failure 
or  neglect  to  pay  monthly  instalments  promptly  as  they 
mature,  fines  shall  be  imposed,  and  forfeitures  declared  and 
enforced,  in  the  sums  and  in  the  manner  as  the  said  rules 
provide,  and  other  methods  and  conditions  upon  which 
members  shall  be  accepted,  discharged,  or  expelled  shall  be 
such  as  are  created  and  prescribed  by  the  said  rules ;  but 
no  person  except  those  holding  incorporators'  shares  shall 
be  a  member  of  the  corporation  unless  he  holds  a  contract 
of  membership  therein,  but  every  person  holding  a  con- 
tract of  membership  shall  be  a  member  thereof;  that  not 
less  than  four  contracts  of  membership  shall  issue  upon 
any  single  application. 

The  contract  of  membership  is  prescribed  in  the  rules 
which  are  made  a  part  of  the  articles,  and  among  other 
things  contains  in  effect  the  following:  That  for  and  in 
consideration  of  a  membership  fee  of  $5,  and  the  promise 
and  agreements  of  the  second  party  herein  expressed,  the 
first  party  doth  hereby  grant  unto  the  second  party,  his 
Vol.  88— 88 
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heirs,  representatives,  and  assigns,  so  long  as  he  and  they 
shall  keep  the  said  promises  and  agreements,  but  not  longer, 
all  the  rights  and  benefits  provided  by  the  articles  of  or- 
ganization and  rules  of  the  company ;  and  the  second  party 
therein  promises  and  agrees  to  pay  unto  the  company 
each  month,  from  the  date  thereof  until  the  contract  is  re- 
tired or  forfeited,  the  sum  of  $2,  and  also  agrees  to  comply 
with  all  the  requirements  of  the  rules  of  the  company; 
that  if  he  keeps  his  agreements  therein  contained,  but  not 
otherwise,  then,  in  consideration  of  the  premises,  the  com- 
pany will  pay  to  him,  his  heirs,  executors,  administrators, 
or  assigns,  out  of  the  reserve  fund  (referred  to  in  the  rules) 
accumulated  for  that  purpose,  on  or  before  forty-three 
years  from  and  after  the  date  hereof,  the  sum  of  $1,000, 
provided  that  this  contract  is  then  in  force,  and  has  not 
been  reached  and  paid  under  the  further  provisions  hereof; 
or  the  company  doth  further  agree  that,  if  the  holder 
hereof  shall  well  and  truly  keep  his  said  agreement,  this 
company  will  pay  to  him,  his  heirs,  executors,  administrators, 
or  assigns,  out  of  the  members'  trust  fund  (referred  to  in 
the  rules)  accumulated  for  that  purpose,  when  there  shall 
be  sufficient  money  in  that  fund  therefor,  and  when  this 
contract  is  reached  in  its  order  of  payment,  and  not  before, 
the  sum  of  $1,000,  subject,  however,  to  discount  pursuant 
to  the  provisions  of  article  14  of  the  rules:  provided,  how- 
ever, that  this  contract  has  not  then  been  paid  pursuant  to 
the  first  foregoing  provision  thereof;  that  if  the  second 
party  shall  fail  to  pay  any  instalment  within  the  time  speci- 
fied by  the  rules,  or  if  he  shall  fail  to  obey  and  observe  the 
said  rules,  this  company  shall  have  the  right  to  cancel  and 
revoke  this  contract  and  terminate  this  membership,  with- 
out notice,  proceeding,  or  process. 

The  rules  further  provide  that  every  person  desiring  to 
become  a  member  shall  make  written  application  for  the 
number  of  contracts  he  desires,  not  less  than  four,  and  shall 
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accompany  his  application  with  a  membership  fee  of  $5  for 
each  contract  applied  for,  but  the  company  shall  have  the 
right  to  reject  any  application  upon  the  return  of  the  mem- 
bership fee;  that  upon  receipt  of  such  application  this  com- 
pany shall  immediately  return  to  such  applicant  a  state- 
ment showing  the  numbers  of  the  contracts  that  will  issue 
upon  the  application,  and,  if  the  applicant  shall  in  writing 
agree  to  accept  the  contracts  bearing  the  numbers  so  desig- 
nated, the  contract  of  membership  shall  be  deemed  com- 
plete ;  but,  if  he  shall  refuse  to  accept  such  contracts,  he 
shall  immediately  notify  the  company  in  writing,  at  its 
home  office,  of  his  refusal,  and  his  membership  fee  shall  be 
returned  to  him,  and  his  application  canceled ;  that'  con- 
tracts issued  shall  bear  the  numbers  agreed  upon,  and  the 
hplder  shall  pay  unto  this  company,  at  its  home  office,  un- 
less otherwise  ordered  by  the  board,  a  monthly  instalment 
of  $2  per  month  upon  each  contract,  for  each  successive 
month  from  date  of  contract  until  cancellation ;  that  the 
contracts  issued  shall  be  numbered  in  the  numerical  order 
issued,  and  to  correspond  with  the  numbers  agreed  to  be 
given  in  pursuance  of  article  7,  and  shall  be  issued  only  in 
blocks  of  four;  that,  if  any  member  shall  fail  or  neglect  to 
pay  any  instalment  within  fifteen  days  after  it  matures,  he 
shall  pay  a  fine  of  fifty  cents  for  each  such  instalment;  and 
if  such  instalments  and  fines  shall  not  be  paid  within  fifteen 
days  from  the  time  when  such  fine  was  assessed,  together 
with  the  instalment  then  maturing,  the  contract  upon 
which  the  instalment  matured  and  the  fine  was  assessed 
shall  thereupon  lapse  and  become  null  and  void,  and  all 
payments  and  instalments  theretofore  made  thereon  shall 
be  forfeited ;  nor  shall  this  company  give,  or  be  required 
to  give,  any  notice  of  the  maturity  of  instalments  or  the 
assessment  of  fines,  or  of  forfeiture  or  lapse  of  contract. 

The  rules  then  provide  that  there  shall  be  created  and 
maintained  what  shall  be  known  as  a  "members'  trust 
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fand,"  to  which  shall  be  applied  $1  from  each  monthly  in- 
stalment received,  and  all  fines  and  transfer  fees  collected, 
and  from  which  shall  be  made  the  payment  upon  contracts 
mentioned  in  article  12.  Article  12  provides  that,  as  often 
as  there  shall  be  in  the  members'  trust  fund  the  sum  of 
$1,000,  there  shall  be  paid  to  the  holder  of  one  outstanding 
contract  of  membership  the  sum  of  $1,000,  subject  to  cer- 
tain conditions  mentioned  therein ;  that  the  first  contract 
upon  which  payment  shall  be  made  shall  be  contract  No.  1, 
the  second  payment  shall  be  upon  contract  No.  4,  the  third 
payment  upon  contract  No.  2,  the  fourth  payment  upon 
contract  No.  8,  and  so  on,  reverting  back  to  the  first  issued, 
unforfeited,  unpaid  nonmultiple  contract  and  alternating 
with  the  lowest  unpaid,  unforfeited  multiple  of  four,  until 
like  payments  have  been  made  to  the  holders  of  all  issued, 
unforfeited,  unpaid  contracts;  but  the  company  shall  be 
required  to  pay  or  make  payment  upon  no  contract  until 
there  is  suflBcient  money  in  the  members'  trust  fund  there- 
for, nor  until  such  contract  is  regularly  reached  in  its  order 
for  payment :  provided,  however,  that  such  contract  has 
not  been  paid  at  expiration  of  time,  or  upon  surrender,  pur- 
suant to  the  provisions  of  article  15.  Article  14  provides 
that  in  case  there  shall  have  been  less  than  sixty  monthly 
instalments  paid  upon  any  contract  of  membership  up  to 
the  time  that  such  contract  is  canceled  by  payment,  then 
there  shall  be  deducted  and  reserved  twenty  per  centum  of 
the  amount  due  upon  every  such  contract ;  and  article  15, 
after  providing  for  a  "  reserve  fund,"  provides  further  that 
whenever  any  contract  shall  mature,  under  the  provisions 
for  payment,  forty-three  years  from  and  after  the  date 
thereof,  provided  it  has  not  been  paid  before  that  time, 
there  shall  be  paid  to  the  holder  thereof  the  sum  of  $1,000 
from  said  reserve  fund.  It  is  also  provided  that  all  instal- 
ments shall  be  paid  at  the  home  office,  unless  otherwise 
ordered  by  the  board,  and  proper  receipts  given ;  that  all 
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reoeipts  shall  be  numbered,  and  duplicate  stubs  with  dupli- 
cate numbers  to  correspond  with  the  receipt  numbers  shall 
be  kept  in  the  office. 

The  attorney  general,  on  application  to  him  as  pre- 
scribed by  sees.  3240, 3241,  R  S.,  refused  to  bring  an  action 
to  vacate  said  charter  and  annul  said  corporation,  and  so 
the  relator  was  allowed  to  file  his  petition  in  this  court, 
setting  forth  said  articles  of  incorporation  and  organization 
in  full,  and  alleging  in  effect  that  the  business  of  the  alleged 
corporation  is  illegal  for  the  reasons  that  it  has  in  it  the 
element  of  chance  and  uncertainty  and  is  in  violation  of  the 
statutes  against  lotteries;  that  its  manner  of  doing  business 
is  intended  to  deceive  persons  becoming  members  thereof; 
and  that  its  business  is  illegal  and  contrary  to  law,  and  a 
common  and  public  fraud. 

The  defendant  answered  said  petition  by  way  of  admis- 
sions and  denials,  and  among  other  things  alleged,  in  effect, 
that  the  defendant  has  about  500  members  and  contract 
holders,  and  a  large  number  of  agents  soliciting  persons  to 
become  members ;  that  it  has  not  yet  paid  a  contract  of 
membership  for  the  reason  that  it  has  not  continued  busi- 
ness long  enough,  nor  extensive  enough,  for  that  purpose. 

To  such  answer  the  relator  demurred,  on  the  ground  that 
the  same  does  not  state  facts  sufficient  to  constitute  a  de- 
fense. 

H'iMgh  Ryauy  for  the  plaintiff. 

David  S.  EosCj  for  the  defendant. 

Cassoday,  J.  There  is  really  no  dispute  in  the  facts. 
The  jugglery  with  figures  provided  for  in  the  articles  of 
incorporation,  and  mentioned  in  the  foregoing  statement, 
may  be  such  as  to  make  the  rights  of  contract  holders  a 
matter  of  so  much  uncertainty  and  chance  as  to  bring  the 
defendant  under  the  condemnation  of  the  statutes  against 
lotteries  and  gambling,  as  contended  by  counsel  for  the 
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relator.  Comm.  v.  Wright^  137  Mass.  250;  Wilkinson  v. 
GiUy  74  N.  T.  63.  But  the  view  we  have  taken  of  the  case 
makes  it  unnecessary  to  determine  that  question. 

Of  course,  there  can  be  no  valid  incorporation  without 
legislative  authority.  As  will  be  observed  in  the  foregoing 
statement,  the  charter  declares,  in  effect,  that  the  business  of 
the  corporation  "  shall  be  to  encourage  frugality  and  econ- 
omy in  its  members;  to  create,  husband,  and  distribute 
funds  from  monthly  instalments,  dues,  or  investments  from 
its  members ;  to  purchase,  take,  hold,  sell,  convey,  lease, 
rent,  and  mortgage  real  estate  and  personal  property;  to 
loan  surplus  accumulations ;  and  to  carry  on  and  conduct 
a  general  investment  business."  But  we  find  nothing  in 
the  articles  of  incorporation"  to  encourage  frugality  and 
economy  in  its  members."  Besides,  we  find  no  statute 
authorizing  an  incorporation  for  any  such  purpose.  The 
same  is  true  in  regard  to  creating,  husbanding,  and  dis- 
tributing funds  from  monthly  instalments,  dues,  or  invest- 
ments from  its  members,  as  mentioned.  The  only  stat- 
utory authority  relied  upon  is  sec.  1771,  R  S.,  as  amended. 
This  statute  does  authorize  the  formation  of  a  corpora- 
tion "  for  buying,  selling,  exchanging  and  dealing  in  all 
kinds  of  property,  real  or  personal,  or  both ; "  but  it  is 
manifest,  from  the  articles  of  incorporation  before  us,  that 
the  buying,  holding,  leasing,  and  selling  property  is  not 
the  primary  object  of  this  corporation.  On  the  contrary, 
its  primary  and  most  important  object  is  to  obtain  moneys 
from  its  members,  and  its  incidental  or  secondary  object 
is  the  disposal  of  the  moneys  after  they  are  so  obtained. 
If,  therefore,  the  general  scheme  for  obtaining  the  moneys 
is  without  statutory  authority,  then  the  corporation  has 
no  legal  existence.  So,  the  statute  authorizes  the  forma- 
tion of  a  corporation  "  for  loaning  money  on  securities  or 
otherwise."  But  "  to  loan  surplus  accumulations,  and  to 
carry  on  and  conduct  a  general  investment  business,"  is 
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not  the  primary  object  of  this  corporation.  On  the  con- 
trary and  as  already  observed,  its  primary  object  is  to  first 
obtain  the  moneys  from  its  members,  and  its  incidental  or 
secondary  object  is  to  dispose  of  moneys  so  obtained.  If, 
therefore,  such  primary  object  is  without  statutory  author- 
ity, then  the  whole  scheme  must  fail.  Counsel  for  the 
defendant  was  asked  on  the  argument  to  state  the  real 
business  of  this  corporation,  and  he  answered  that  it  was 
"  a  species  of  philanthropy."  But  there  is  nothing  in  the 
articles  of  incorporation  to  justify  the  conclusion  that  its 
purpose  is  to  do  good  or  bestow  benefits  upon  its  mem- 
bers,—  much  less  upon  mankind  in  general.  If  it  is  de- 
signed to  confer  favors  upon  any  persons,  it  must  be  its 
officers  and  managers.  Besides,  the  section  of  the  statute 
cited  does  not  authorize  the  formation  of  a  corporation  for 
such  philanthropy.  The  nearest  approach  to  it  is  the  au- 
thority to  form  a  corporation  "  for  the  establishment  and 
maintenance  of  any  benevolent,  charitable  or  medical  in- 
stitution, hospital  or  asylum."  Of  course,  there  was  no 
authority  to  form  this  corporation  under  that  clause. 

Counsel  does  not  claim  that  this  corporation  belongs  to 
*ny  of  the  classes  of  corporations  specifically  authorized  by 
the  section,  but  he  contends  that  the  formation  of  such  a 
corporation  is  authorized  by  the  general  clause  following 
the  several  specific  classes  mentioned,  to  wit,  "  or  for  any 
lawful  ludnesa  or  purpose  whatever^  except "  as  therein 
stated.  But,  by  a  well-settled  rule,  of  construction,  these 
general  words  extend  only  to  things  of  a  kindred  nature 
to  those  specifically  authorized  by  the  section.  Nosoiiur 
a  sociis.  Wisconsin  Telephone  Co,  v.  OshJcoshy  62  Wis.  38. 
That  rule  has  been  repeatedly  applied  by  this  court  to 
numerous  statutes  where  general  words  have  followed  spe- 
eifio  authority.  Bevitt  v.  Crandall^  19  Wis.  583 ;  Edson  v. 
Hoyden,  20  Wis.  684;  Morse  v.  Buffalo  F,  ilk  M.  Ins.  Co. 
30  Wis.  534;  Attorney  Oeneral  v.  Bailroad  Cos.  35  Wis. 
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619;  Campbell  V.  CampbeUy  87  Wis.  218;  Sawyer  v.  Dod^e 
Go.  Mut.  In8.  Co,  37  Wis.  503 ;  Cleaver  e.  Cleaver j  39  Wis. 
102;  Gih8on  v.  Oibson,  43  Wis.  33;  Kelley  v.  Madison,  43 
Wis.  645;  Wis,  Cent.  R.  Co.  v.  Smith,  52  Wis.  144;  Blake 
V,  Blake,  75  Wis,  343.  Any  other  construction  would  en- 
able parties,  by  mere  agreement,  to  form  a  corporation  for 
any  conceivable  "  business  or  purpose  whatever,"  not  in 
violation  of  law.  Certainly  the  legislature  never  intended 
to  grant  such  unlimited  authority. 

It  does  not  appear  that  the  relator  is  an  elector,  citizen,  or 
tax-payer  of  the  state,  nor  that  he  is  a  member  of,  or  in  any 
way  interested  in,  this  corporation.  It  is  merely  alleged 
that  he  is  a  "  resident "  of  the  city  and  county  of  Milwau- 
kee. It  may  be  a  serious  question  whether  a  mere  private 
person  who  happens  to  reside  in  the  state  can,  as  relator, 
maintain  such  an  action.  State  ex  rd.  Cornish  v.  Tuttle,  53 
Wis.  45.  But  no  such  objection  has  been  made.  The  ques- 
tion of  the  authority  to  form  such  corporation  is  so  impor- 
tant that  we  deem  it  our  duty  to  decide  it. 

By  the  Court. —  The  demurrer  to  the  answer  is  sustained, 
and  judgment  is  hereby  directed,  vacating,  dissolving,  and 
annulling  the  corporate  existence  of  the  defendant,  and 
ousting  it  of  its  franchises. 
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Pelttiee,  by  guardian  ad  litem,  Appellant,  vs.  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Eailway  Company  and 
another,  Eespondents. 

S^tember  6  —  November  IS,  1894, 

BaUroada:  Injury  to  child  on  track:  Instructions  to  Jury:  Preponder- 
ance of  evidence:  Proximate  cause, 

1  A  charge  that  the  jury  must  be  satisfied  by  the  preponderance  of  the 
evidence,  to  a  reasonable  certainty,  that  a  fact  existed,  before  they 
could  find  such  fact,  was  not  erroneous.  Telford  v.  Frost,  76  Wis. 
172>  distinguished. 

3.  In  an  action  for  personal  injuries  it  was  not  error  to  charge  that  if 
the  negligence  of  defendant's  servants  was  not  the  proximate  cause 
of  the  injury  it  would  be  robbery,  under  the  forms  of  law,  to  com- 
pel it  to  respond  in  damages. 

8.  In  an  action  for  personal  injuries  to  a  child  who  was  run  over  by 
cars  which  were  being  backed,  without  warning,  at  a  place  where 
people  were  accustomed  to  cross  defendant's  railroad  track,  after 
the  jury  had  been  fully  instructed  as  to  the  duty  of  defendant  to 
keep  a  lookout  in  such  places,  the  omission  of  any  reference  to  the 
want  of  a  lookout,  in  giving  an  filustration  of  the  meaning  of  the 
term  ^  proximate  cause,"  was  not  error,  where  the  jury  were  after- 
wards told  that  it  was  for  them  to  consider  whether,  by  the  exercise 
of  ordinary  care,  the  trainmen  might  have  known  that  the  child 
was  on  or  near  the  track, —  it  being  thus  plainly  left  to  the  jury  to 
determine  whether  a  proper  lookout  would  have  avoided  the 
accident 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

This  is  an  action  to  recover  for  personal  injuries.  The 
defendant  operates  a  railroad  track  on  what  is  known  as 
Connor's  Point,  near  the  city  of  Superior.  This  track  runs 
northwest  and  southeast,  parallel  with  the  southwest  shore 
of  Superior  bay.  The  right  of  way  on  which  defendant's 
track  runs  is  twenty-five  feet  wide,  and  the  northeast  line 
thereof  is  about  fifty  feet  from  the  shore  line  of  the  bay. 
Immediately  joining  and  on  the  southwest  of  the  defend- 
ant's right  of  way  is  the  right  of  way  of  the  Northern 
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Pacific  railway,  which  is  forty  feet  wide,  and  also  has  a 
railroad  track  upon  it.  Both  of  these  tracks  are  transfer 
tracks,  not  used  for  train  service,  but  for  switching,  storing, 
and  transferring  cars  from  one  road  to  the  other.  The  de- 
fendant's right  of  way  is  not  fenced.  Several  small  houses 
stand  upon  the  strip  of  shore  between  the  defendant*s  right 
of  way  and  Superior  bay,  which  have  been  built  and  are 
occupied  by  squatters.  The  occupants  of  these  houses  have 
no  outlet  to  stores  or  schools  save  across  defendant's  rail- 
way tracks,  and  the  tracks  were  continually  used  by  num- 
bers of  people  for  that  purpose.  In  one  of  these  houses  in 
December,  1890,  lived  Francis  Pelitier,  Sr.,  with  his  wife 
and  two  children,  one  of  them  being  the  plaintiff,  who  was 
at  that  time  two  years  and  nine  months  old.  One  St  Peter 
lived  in  another  of  these  houses  on  the  strip  of  beach,  at  a 
distance  of  100  feet  or  so  from  Pelitier's  house.  Both 
houses  were  built  on  posts,  and  stood  fronting  the  railway 
track  of  the  defendant,  the  front  being  about  one  foot  out- 
side of  the  right  of  way.  Over  the  front  door  of  St.  Peter's 
house  was  a  stormhouse,  four  feet  wide,  most  of  which  stood 
within  defendant's  right  of  way.  Defendant's  track  stands 
nearly  nine  feet  above  the  water  of  the  bay,  and  about  two 
feet  above  the  floors  of  the  houses,  the  track  being  upon  an 
embankment  made  of  old  ties  and  dirt. 

On  the  afternoon  of  December  16,  1890,  the  plaintiffs 
mother  made  a  visit  at  Mrs.  St.  Peter's  house,  taking  with 
her  the  plaintiff  and  an  infant  eighteen  months  of  age. 
At  the  time  she  went  to  Mrs.  St.  Peter's  house,  there  were 
fifteen  to  twenty  freight  cars  standing  on  defendant's  track, 
apparently  coupled  together,  the  north  end  of  the  train 
being  in  front  of  the  St.  Peter  house.  One  or  two  other 
freight  cars  stood  further  to  the  north,  separated  a  few 
feet  from  the  first-mentioned  train  of  cars.  All  of  the  cars 
had  been  standing  there  for  some  hours.  Mrs.  Pelitier 
stayed  at  Mrs.  St.  Peter's  house  perhaps  two  hours,  and 
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some  time  between  3  and  4  P.  M.  Went  home  to  unlock  the 
door  and  build  the  fire,  and  left  her  children  at  Mrs.  St. 
Peter's  house.  In  a  few  minutes  she  came  back  to  get  the 
children.  When  she  came  out  of  the  St.  Peter  house  the 
second  time,  she  was  carrying  the  baby,  and  plaintiff 
walked  behind  her,  and  Mrs.  St.  Peter  also  went  out  on  a 
platform  in  front  of  the  house.  The  edge  of  this  platform 
was  about  four  feet  from  the  railroad  track,  and  two  feet 
below  it.  While  the  women  were  standing  on  the  plat- 
form, Mrs.  Pelitier  missed  the  plaintiff,  and  asked  Mrs.  St. 
Peter  where  he  was.  Mrs.  St.  Peter  looked,  and  saw  him 
under  a  coal  car  right  in  front  of  her  house,  being  one 
of  the  fifteen  or  twenty  cars  first  mentioned.  The  cars 
were  not  then  moving,  but  they  saw  that  the  engine  was 
attached  to  the  southeast  end  of  the  train.  According  to 
Mrs.  St.  Peter's  evidence,  the  boy  got  across  the  track, 
went  a  few  steps  towards  the  Northern  Pacific  track,  and 
then  returned,  and,  while  trying  to  recross  the  defendant's 
track,  was  run  over  by  the  train,  which  was  just  then  back- 
ing a  few  feet  in  order  to  couple  on  the  detached  cars. 
The  boy  lost  one  foot  and  one  hand.  No  whistle  or  bell 
was  sounded.  The  evidence  of  Mrs.  St.  Peter  was  appar- 
ently that  the  plaintiff  was  trying  to  cross  the  track  at  the 
opening  between  the  train  and  the  detached  cars  when  he 
was  run  over;  but  the  evidence  of  the  trainmen  was  to  the 
effect  that  he  was  run  over  three  or  four  car  lengths  from 
the  end  of  the  train ;  hence  that  he  must  necessarily  have 
been  crawling  under  or  between  cars  in  the  train. 

A  special  verdict  was  returned  by  the  jury,  in  which  they 
found,  in  answer  to  appropriate  questions,  (1)  that  the  de- 
fendant, before  the  accident,  sanctioned  the  practice  of  per- 
sons living  near  its  track  using  such  track  to  travel  on  at 
the  place  where  the  accident  happened;  (2)  that  the  train- 
men, in  the  exercise  of  ordinary  care,  ought  to  have  antici- 
pated that  a  child  might  probably  be  upon  the  track  in  the 
immediate  vicinity  of  the  cars  where  the  accident  occurred, 
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when  they  caused  the  cars  to  be  moved  back ;  (3)  that  the 
trainmen  failed  to  exercise  ordinary  care  when  they  moved 
the  cars  back  at  the  time  of  the  accident ;  (4)  that  sach  fail- 
ure to  exercise  ordinary  care  was  not  the  proximate  cause 
of  the  injury ;  (5)  that  the  railroad  track,  where  the  boy 
entered  thereon,  was  sufBciently  protected  without  a  fence 
to  prevent  cattle  and  other  domestic  animals  from  straying 
upon  such  tracks;  (6)  that  there  was  want  of  ordinary  care 
on  the  part  of  the  boy's  mother  that  contributed  to  pro- 
duce  the  injury  complained  of.  On  this  special  verdict, 
judgment  was  entered  for  the  defendants,  and  from  such 
judgment  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  John  Brennan 
and  B.  F.  Tlutchins^  and  oral  argument  by  Mr.  Brenfian 
and  a.  Mi  Bashford.  They  contended,  inter  alia^  that  the 
instruction  that  the  jury  must  be  satisfied  to  a  reasonable 
certainty  that  a  fact  existed  before  they  could  find  such 
fact,  required  too  much,  a  mere  preponderance  of  the  evi- 
dence being  sufficient.  Telford  v.  Frosty  76  Wis.  172; 
Whitney  v.  Clifford^  57  id.  158 ;  Washington  Union  Ins,  Co. 
V.  Wilson^  7  id.  169;  Blaeser  v.  M.  M,  Mut,  Ins.  Co.  37  id. 
38;  Quaife  i).  C.  cfe  JST.  W.  R.  Co.  48  id.  520;  Wright  «. 
Hardy,  22  id.  356;  i/c>.  Pac.  R.  Co.  v.  Bwrtlett,  81  Tex.  42; 
AV-en  V.  Murray^  87  "Wis.  41 ;  MitcheU  v.  Rindman,  150  HL 
538;  Coram,  v.  Welster,  5  Cush.  314;  Coram,  v.  Cosily,  118 
Mass.  1;  Sullivan  v.  State,  52  Ind.  309;  3  Greenl.  Ev.  §  29, 
note  2. 

For  the  respondents  there  was  a  brief  by  Catlin  cfe  Butler 
and  Carl  C.  Pope,  attorneys,  and  Thom^as  Wilson  and  S.  L. 
Perrin,  of  counsel,  and  a  supplemental  brief  by  Mr.  Wilson, 
and  the  cause  was  argued  orally  by  Mr.  Pope  and  Mr. 
Wilson. 

The  following  opinion  was  filed  October  2, 1894: 

WiNSLow,  J.  The  grounds  of  negligence  claimed  by  th^ 
plaintiff  were  failure  to  fence  the  right  of  way  and  failure 
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to  give  signals  of  the  movement  of  the  cars,  as  well  as 
failure  to  keep  a  proper  lookout.  The  verdict  of  the  jury 
establishes  the  fact,  in  answer  to  the  first  three  questions, 
that  the  train  was  negligently  moved  when  the  plaintiff 
was  injured ;  but  in  response  to  the  fourth  question  it  was 
found  that  such  negligence  was  not  the  proximate  cause  of 
the  injury.  There  is  nothing  inconsistent  with  this  fourth 
finding  elsewhere  in  the  verdict,  nor  is  it  claimed  that  any 
material  fact  in  controversy  was  not  submitted  to  the  jury ; 
hence  it  is  very  clear  that  if  this  fourth  finding  is  founded 
upon  sufficient  evidence,  and  no  error  was  committed  by 
the  trial  court  in  its  submission  to  the  jury,  the  plaintiff 
cannot  recover.  To  this  question,  therefore,  we  shall  ad- 
dress ourselves. 

There  was  but  one  error  claimed  in  the  admission  and 
rejection  of  evidence,  and  as  that  alleged  error  related 
solely  to  evidence  bearing  on  the  first  three  questions,,  and 
could  have  no  possible  bearing  on  the  answer  to  the  fourth 
question,  it  is  unnecessary  to  consider  it. 

The  instructions  applicable  to  the  fourth  question  and 
to  which  plaintiff  excepted  will  be  given  at  length.  After 
instructing  the  jury  that  the  burden  of  proof  with  refer- 
ence to  certain  questions  was  on  the  plaintiff,  the  court  said : 

"You  are  instructed  that  it  is  incumbent  on  the  party 
upon  whom  the  burden  of  proof  rests  to  establish  the.  ex- 
istence of  a  fact  in  controversy,  to  satisfy  you  by  a  pre- 
ponderance of  evidence  that  such  fact  does  exist ;  other- 
wise, you  should  find  to  the  contrary.  That  is  to  say,  you 
should  carefully  weigh  all  the  evidence  produced  by  both 
parties  bearing  on  any  such  controversy,  and  determine 
upon  which  side  such  evidence  preponderates,  if  you  can. 
If  the  same  is  so  evenly  balanced  that  you  cannot  deter- 
mine on  which  side  the  same  preponderates,  or  if  you  con- 
clude that  the  preponderance  of  evidence  is  against  the 
party  on  whom  the  burden  of  proof  rests,  or  if,  notwith- 
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standing  there  is  to  your  minds  a  preponderance  of  evi- 
dence tending  to  establish  a  fact  in  controversy,  you  are 
yet  not  satisfied  of  its  existence,  your  finding  should  bo 
against  the  party  on  whom  the  burden  of  proof  rests.  Such 
finding  should  be  in  favor  of  the  side  on  which  the  burden 
of  proof  rests  only  when  you  are  satisfied  that  the  pre- 
ponderance of  evidence  in  respect  to  the  controverey  tends 
to  establish  the  existence  of  the  fact  involved,  and  you  are 
satisfied  to  a  reasonable  certainty  that  the  fact  does  exist 
which  such  preponderance  of  evidence  tends  to  establish. 
You  are  further  instructed  that  the  term  *  preponderance 
of  evidence,'  as  here  used,  does  not  necessarily  mean  the 
greatest  number  of  witnesses.  It  frequently  happens  that 
there  are  more  witnesses  on  one  side  of  a  controversy  than 
on  the  other,  yet  the  greatest  weight  of  evidence  be  on  the 
side  of  the  lesser  number  of  witnesses ;  and  in  all  such  cases 
it  is  the  weight  of  evidence  that  counts  and  should  govern 
the  finding  of  a  jury.  Keep  in  mind  what  is  here  said  in 
regard  to  the  dpgree  of  certainty  to  which  you  should  ar- 
rive in  respect  to  the  existence  of  a  fact  in  controversy  in 
order  to  warrant  a  finding  in  favor  of  the  party  on  whom 
the  burden  of  proof  rests,  and  the  explanation  of  the  term 
*  preponderance  of  evidence,'  and  apply  the  same  to  each 
question  submitted.     .    .    . 

"  The  fourth  question,  which  is  as  follows :  *  If  to  the 
third  question  you  say  "  Yes,"  was  such  failure  to  exercise 
ordinary  care  and  prudence  the  proximate  cause  of  the  in- 
jury complained  of? '  is  a  very  important  one  in  the  case; 
for  whatever  failure  of  duty  there  may  have  been  on  the 
part  of  the  trainmen,  if  such  failure  tvas  not  the  proximate 
cause  of  the  injury,  then  such  injury  cannot  be  attributed, 
in  a  legal  sense,  to  any  failure  of  duty  on  the  part  of  the 
railway  company ;  and  to  make  it  respond  in  damages  to 
the  injured  party  would,  under  such  circumstances,  be  rob- 
bery, under  the  forms  of  law.     Generally  speaking,  as  the 
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term  '  proximate  cause '  is  used  in  the  question,  it  means  the 
first  or  the  efficient  cause,  the  cause  acting  first  and  directly 
producing  the  injury,  or  which  sets  other  causes  in  motion 
producing  such  injury;  there  being  an  intimate  and  close 
causal  connection  between  such  first  cause  and  the  final  re- 
sult. In  either  case  such  producing  cause  is  held  to  reach 
to  the  injury,  and  to  be,  in  a  legal  sense,  proximate  to  it; 
but  you  are  instructed  in  this  connection  that,  in  order  that 
want  of  ordinary  caro  on  the  part  of  the  trainmen  may  be 
found  to  be  the  proximate  cause  of  the  injury,  it  is  not 
enough  to  show,  arid  for  the  jury  to  find,  that  such  injury 
was  a  consequence  of  their  acts;  but,  to  warrant  such  find- 
ing, it  must  appear  to  your  satisfaction,  from  a  preponder- 
ance of  evidence,  that  it  might  reasonably  have  been  ex- 
pected by  such  trainmen,  in  the  exercise  of  ordinary  care 
as  men  of  intelligence  having  the  knowledge  that  they  may 
be  reasonably  expected  and  ought  to  have  had  in  doing 
such  work,  that  such  accident  might  probably  result  from 
their  conduct.  If  you  do  not  find  such  to  be  the  fact,  or 
if  you  find,  under  all  the  circumstances,  that,  though  the 
trainmen  had  exercised  ordinary  care,  the  accident  would 
probably  have  happened  just  the  same,  then  you  cannot 
say  that  want  of  ordinary  care  on  the  part  of  such  train- 
men was  the  proximate  cause  of  the  accident.  To  illus- 
trate: If  the  trainmen,  in  the  exercise  of  ordinary  care, 
before  moving  the  cars  should  have  blown  the  whistle  and 
rung  the  engine  bell,  and  they  omitted  so  to  do,  yet  the 
child  was  so  young  that  he  probably  would  not  have  under- 
stood such  signal  and  retired  out  of  the  range  of  danger, 
and  the  person  in  charge  of  the  child  would  not,  in  the  ex- 
ercise of  ordinary  care,  have  had  time  to  have  rescued  the 
child  from  the  place  of  danger  before  the  car  struck  him,  or 
have  kept  him  out  of  such  danger,  and  you  so  find  the  fact 
from  the  evidence,  then  you  cannot  say  that  want  of  ordi- 
nary care  on  the  part  of  the  trainmen  in  omitting  such  sig- 
nal was  the  proximate  cause  of  the  injury.    Bear  in  mind, 
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in  considering  this  qaestion,  that  there  is  no  evidence  to 
show  that  the  trainmen  knew  the  child  was  on  the  track 
or  near  it ;  but  whether  they  might  have  known  such  fact 
by  the  exercise  of  ordinary  care,  and  omitted  to  exercise 
such  care,  is  for  your  consideration." 

The  errors  which  appellant  claims  in  these  instructions 
will  be  considered  in  their  order. 

1.  It  is  claimed  that  it  was  error  to  say  that  the  jury 
must  be  satisfied  by  the  preponderance  of  the  evidence,  to 
a  reasonable  certainty,  that  a  fact  existed,  before  they  could 
oould  find  such  fact ;  and  it  is  said  that  this  expression 
means  practically  the  same  as  the  expression  ^^  satisfied  be- 
yond a  reasonable  doubt."  The  expression  used  by  the 
oourt  was  criticised  in  Allen  v.  Murray^  87  Wis.  41,  but  it 
<lid  not  become  necessary  to  pass  upon  it  in  that  case.  We 
have  examined  the  question,  and  are  satisfied  that  the  in- 
struction is  not  erroneous.  In  the  case  of  Beery  v.  C.  <&  N. 
W.  R.  Co.  73  Wis.  197,  an  instruction  that  the  jury  must 
feel  ^^  reasonably  certain  "  of  a  fact  on  which  plain  tifTs  case 
depended  was  held  correct ;  and  it  was  said  that  this  did 
not  mean  that  the  proof  must  be  clear  and  most  satisfac- 
tory, but  only  that  "  the  preponderance  of  the  evidence 
must  convince  their  judgment  of  the  truth  of  the  fact 
found."  In  Oorea  v.  Graffs  77  Wis.  174,  an  instruction  to 
the  effect  that  there  need  only  be  "  a  fair  preponderance 
of  the  evidence  tending  to  show  the  existence  of  a  fact," 
was  distinctly  disapproved ;  and  it  was  held  that  the  in- 
struction should  have  been  that,  "  if  the  jury  were  sotted 
by  a  preponderance  of  the  evidence  that  all  the  facts  essen- 
tial to  a  recovery  were  proved,  they  should  find  for  the 
plaintiff."  The  instruction  in  question  here  seems  to  be 
entirely  justified  by  the  doctrines  laid  down  in  these  two 
cases.  It  is  very  pertinently  said  by  Mr.  Justice  Lyon  in 
the  last-named  case  that  ^^  there  may  have  been  a  prepon- 
derance of  evidence  tending  to  prove  such  facts,  or  some  or 
all  of  them,  ana  yet  the  evidence  be  quite  insufficient  to 
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prove  those  facts."  A  verdict  in  favor  of  the  party  who 
has  the  burden  of  proof  in  any  case  is  a  solemn  determina* 
tion  that  certain  facts  exist.  Should  such  a  determination 
be  made  merely  because  the  evidence  upon  one  side  is  a 
trifle  weightier  than  that  upon  the  other,  when  the  evi- 
dence is  so  unsatisfactory  that  the  judgment  of  the  jury  is 
not  satisfied  nor  the  reason  convinced  of  the  existence  of 
the  facts?  We  think  not.  The  expression  frequently  used 
hy  the  trial  courts  and  frequently  announced  by  appellate 
courts  is  that  the  minds  of  the  jury  must  be  satisfied  or 
convinced  by  the  preponderance  of  the  evidence  of  the  ex- 
istence of  a  fact.  Whitmy  v,  Clifford^  57  Wis.  156.  When 
the  mind  is  satisfied  or  convinced  of  the  existence  of  a 
fact,  is  not  the  mind  reasonably  certain  of  the  fact?  It 
seems  to  us  that  this  question  must  be  answered  in  the  af- 
firmative. Expressions  may  be  found  in  text-books  and 
decisions  to  the  effect  that  a  mere  preponderance  of  the 
evidence  is  all  that  is  required  in  civil  cases,  but  it  will  be 
found  that  this  principle  is  generally  laid  down  in  contra- 
distinction to  the  rule  of  proof  in  criminal  cases.  Whit/ney 
V.  Clifford^  »upra.  In  a  general  way  this  statement  of  the 
rule  is  correct,  but  that  does  not  make  the  amplification  of 
the  rule  as  given  in  this  case  incorrect.  Telford  v.  Frost\ 
76  Wis.  172,  was  much  relied  on  by  appellant,  but  exam- 
ination of  the  case  clearly  shows  that  the  question  here 
raised  was  not  there  presented.  The  only  question  there 
presented  was  as  to  the  correctness  of  the  general  charge 
that  the  verdict  must  be  in  accord  with  the  greater  weight 
of  evidence,  and  no  request  was  made  to  charge  the  jury 
more  specifically.  Upon  principle  and  authority,  there- 
fore, we  hold  that  the  charge  of  the  court  upon  this  sub- 
ject, though  expressed  more  strongly  and  emphatically 
than  is  usual  or  perhaps  advisable,  was  not  error. 

2.  It  is  claimed  that  it  was  error  for  the  trial  court  to 
charge  the  jury  that,  if  the  negligence  of  defendant's  serv- 
Vou  88-34 
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ants  was  not  the  proximate  cause  of  the  injary,  it  would  be 
robbery,  under  the  forms  of  law,  to  compel  it  to  respond 
in  damages  to  the  injured  party.  We  perceive  no  error  in 
this  statement.  This  cannot  be  fairly  understood  as  an 
intimation  that  the  plaintiff  is  seeking  to  rob  the  defend- 
ant, but  rather  as  a  timely  caution  to  the  jury  in  a  case 
where  human  sympathy  would  naturally  tend  to  lead  the 
judgment  astray. 

3.  It  is  claimed  that  there  was  error  in  the  definition  of 
proximate  cause.  The  only  error  pointed  out  is  that  in  the 
illustration  given  to  the  jury  the  element  of  the  want  of  a 
lookout  on  top  of  the  car  is  left  out.  The  jury  had  been 
previously  fully  and  correctly  charged,  in  connection  wifh 
the  third  question,  as  to  the  duty  of  the  company  to  keep 
a  lookout  in  such  a  place  as  the  one  in  question.  The  re- 
marks excepted  to  were  simply  by  way  of  illustration  of 
the  meaning  of  the  term  "  proximate  cause,"  and  did  not 
purport  to  state  the  whole  case.  Furthermore,  the  instruc- 
tion closes  with  the  caution  that  the  question  whether  the 
trainmen  might  have  known  that  the  child  was  on  or  near 
the  track,  by  the  exercise  of  ordinary  care,  and  failed  to 
exercise  such  care,  is  for  the  consideration  of  the  jury. 
This  plainly  left  to  the  jury  the  question  whether  a  proper 
lookout  would  have  avoided  the  accident.  We  see  no  error 
here. 

We  have  reviewed  the  only  questions  which  require  at- 
tention as  to  the  correctness  of  the  fourth  finding,  and  find 
no  error.  There  was  sufficient  evidence  upon  which  the 
jury  might  properly  find  that  no  signals  or  lookouts  would 
have  been  of  any  avail  in  avoiding  the  accident.  This  ren- 
ders unnecessary  the  discussion  of  the  question  whether 
the  contributory  negligence  of  the  mother  would  defeat  the 
plaintiff's  recovery. 

By  the  Court — Judgment  affirmed. 

A  motion  for  a  rehearing  was  denied  November  13, 1894. 
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McCabe,  Respondent,  vs.  Chicago,  St.  Paul,  Minnkapolis 
&  Omaha  Railway  Company,  Appellant. 

September  7  —  November  13, 1894, 

Railroads:  Injury  to  licensee:  Negligence. 

Plaintiff,  the  foreman  of  a  gang  of  laborers  engaged  in  unloading 
building  material  from  freight  cars  on  a  spur  track,  was  injured  by 
the  falling  of  a  movable  platform  which  had  been  constructed  by 
his  employers  for  use  in  the  work,  and  which  at  this  time  was 
standing  so  near  the  track  that  it  was  struck  and  knocked  down 
by  a  car  of  more  than  ordinary  width  which  was  being  pushed  in 
upon  that  track  in  the  customary  course  of  defendant's  business. 
Held,  that  plaintiff  was  a  mere  licensee  to  whom  defendant  owed 
no  duty  of  active  care,  and  that  defendant  was  not  liable  for  the 
injury. 

APPEAL  from  the  Superior  Court  of  Douglas  County. 

This  is  an  action  for  damages  for  a  personal  injury.  The 
plaintiff  was  an  employee  of  Butler  Bros.,  contractors  and 
builders,  acting  as  foreman  of  a  gang  of  laborers  who  were 
engaged  in  unloading,  from  cars  on  defendant's  track,  bricks 
and  other  building  materials  for  Butler  Bros.  The  cars, 
while  being  unloaded,  stood  upon  a  spur  track.  They  were 
moved  from  time  to  time,  to  accommodate  the  business  of 
the  defendant  upon  the  spur  track,  by  taking  out  empty 
cars  and  putting  in  loaded  ones  for  Butler  Bros,  and  its 
other  patrons  along  that  line.  For  their  own  convenience 
in  unloading  from  the  cars,  Butler  Bros,  erected  a  platform 
near  the  track.  It  was  a  movable  platform.  Sometimes 
it  was  moved  up  so  near  to  the  track  that  only  freight  cars 
of  ordinary  width  could  pass  without  hitting  it.  Some- 
times it  was  left  standing  so  near  the  track  as  that.  The 
defendant  knew  of  this  platform,  and  did  not  object  to  it. 
On  one  occasion  it  pushed  a  train  of  cars  which  contained 
a  furniture  car  in  upon  this  spur  track.  A  furniture  car  is 
widerv  than  an  ordinary  freight  car.  The  platform  was 
standing  too  near  to  the  track.    The  furniture  car  struck  it 
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and  knocked  it  down.  The  plaintiff  was  standing  upon  the 
platform.  He  knew  the  cars  were  being  pushed  in.  His 
back  was  toward  the  cars.  He  was  thrown  down  and  upon 
some  timbers  which  were  under  the  platform,  and  was  in- 
jured. There  was  a  verdict  and  judgment  for  the  plaintiff, 
from  which  the  defendant  appeals. 

For  the  appellant  there  wi\s  a  brief  signed  by  CaUin  ifc 
Butler  and  Carl  C.  Popcy  attorneys,  and  Tliomas  Wilson  and 
S.  Z.  Perrin,  of  counsel,  and  a  supplemental  brief  by 
Thomas  Wilson,  and  oral  agument  by  Mr.  Pope  and  Mr, 
Wilson.  They  argued,  among  other  things,  that  the  de- 
fendant was  running  cars  in  the  usual  course  of  its  business 
over  its  spur  track,  in  order  to  place  them,  where  they  could 
be  unloaded,  and  omitted  no  duty  or  precaution  which  the 
law  required.  2  Broom  &  Hadle)?'sComm.  ^'  252;  CahUl  r. 
Layton,  57  Wis.  614;  Cole  v.  McKey,  66  id.  510;  Dowdv. 
(7.,  M.  &  St.  P.  R.  Co.  84  id.  116.  Defendant  was  under 
no  legal  obligation  to  give  signals  or  to  provide  a  lookout  in 
the  direction  the  train  was  moving.  Townley  v.  CI,  M.  cfe 
St  P.  R.  Co.  53  Wis.  626;  Whalen  v.  C.  cfe  N.  W.  E.  Co.  75 
id.  654;  IMdles  v.  C.  <&  N.  W.  R.  Co.  74  id.  239;  Johnson 
«.  C.  ik  X.  W.  R,  Co.  56  id.  279.  The  plaintiff  was  a  mere 
licensee  and,  as  the  trainmen  of  the  defendant  did  not  see 
him  prior  to  the  accident,  they  did  not  fail  in  any  duty 
that  they  owed  him.  Davis  v.  C.  da  N.  W.  R.  Co.  58  Wis. 
646;  Martin  v.  Bishop,  59  id.  417;  Iloyan  v.  C,  M.  cfi  Si. 
P.  R.  Co.  id.  139. 

For  the  respondent  there  was  a  brief  by  Loud  &  O^ Briefly 
and  oral  argument  by  P.  O^Brien.  They  contended,  inter 
alia,  that  defendant  knew  that  men  were  continually  at 
work  on  and  about  its  track  where  the  accident  occurred. 
It  therefore  owed  plaintiff  the  duty  of  "  keeping  a  careful 
lookout  in  the  direction  the  train  was  moving."  Townley  v. 
C.y  M.  dj  St  P.  R.  Co.  53  Wis.  626;  Pelaney  v.  C,  M.  A 
St  P.  R.  Co.  33  id.  67;  Whahn  v.  C.  cfc  N.  W.  R.  Co.  75 
id.  654;  ITeddles  v.  C  i&  N.  W.  R.  Co.  74  id.  239;  Davis  v. 
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C.  cfe  ]V.  W.  R.  Co.  58  id.  646;  Johnson  v,  Z.  S.  T.  d&  T.  Co. 
86  id.  64;  Sutton  v.  N.  Y.  C.  cfe  H.  li.  E.  Co.  66  N.  Y.  244; 
Erichson  v.  St.  P.  db  D.  R.  Co.  41  Minn.  500.  Plaintiflf  was 
not  a  mere  licensee.  He  was  rightfully  on  the  track  in  the 
discharge  of  his  duties  to  his  employers,  the  consignees  of 
freight  shipped  to  them  by  defendant.  Under  the  circum- 
stances there  was  an  implied  warranty  to  him  on  the  part  of 
the  company  that  its  line  and  surroundings  or  other  prem- 
ises were  safe  in  so  far  as  care  on  the  part  of  the  company 
could  make  them  safe,  and  that  he  should  not  be  injured  by 
negligence  on  the  part  of  the  company  in  the  conduct  of 
its  business.  Patterson,  Kailway  Accident  Law,  §§  208,  229 
Holmes  v.  N.  E.  R.  Co.  L.  E.  4  Exch.  254;  S.  C.  6  id.  123 
Allegheny  V.  R.  Co.  v.  Findley,  4  Weekly  Notes  Cas.  438 
Spotts  V.  Wabash  W.  R.  Co.  Ill  Mo.  380;  Eoss  v.  C,  M.  c& 
St.  P.  R.  Co.  33  Minn.  392;  Watson  v.  IF.,  St.  L.  &  P. 
R.  Co.  66  Iowa,  164;  lU.  Cent.  R.  Co.  v.  Hoffman,  67  111. 
287;  Newson  v.  K  Y.  C.  R.  Co.  29  N.  Y.  383;  New  Orleans, 
J.  cfe  G.  N.  R.  Co.  V.  Baihy,  40  Miss.  395;  SheOyvUleL.  B. 
R.  Co.  V.  Zewarkj  4  Ind.  471 ;  Shelbyville  L.  B.  R.  Co.  v. 
Lynch,  id.  494.  In  the  case  at  bar  the  defendant  was  bound 
to  exercise  active  diligence  to  prevent  injury  to  the  plaint- 
iflf who  was  lawfully  on  its  premises  about  to  engage  in  un- 
loading its  cars.  This  is  true  CTten  if  it  involved  a  slight 
departure,  on  the  part  of  the  defendant,  from  running  cars 
in  the  usual  course  of  its  business.  Stinson  v.  N.  Y.  C.  R. 
Co.  32  N.  Y.  333;  GoodfeUow  v.  B.,  H.  cfe  E.  R.  Co.  106 
Mass.  461 ;  Haisy  'o.  N.  Y.  C.  cfe  H.  R.  R.  Co.  7  Hun,  84; 
Baltimore  cfe  O.  R.  Co.  v.  State,  33  Md.  542 ;  Union  Poo. 
R.  Co.  V.  Harwood,  15  Am.  &  Eng.  E.  Gas.  494. 
The  following  opinion  was  filed  October  2, 1894: 

Nbwman,  J.  The  plaintiff  was  a  mere  licensee.  The  de- 
fendant owed  him  no  duty  of  active  care.  The  plaintiflf 
himself  was  bound  to  the  exercise  of  the  highest  care  to 
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shield  himself  from  injury.  He  had  no  reason  to  expect 
that  the  defendant  would  regulate  the  running  of  its  trains, 
or  cbauge  the  course  of  its  business,  to  suit  his  purposes  or 
convenience.  He  could  expect  from  it  only  such  considera- 
tion and  ordinary  care  as  it  owes  to  the  general  public 
Cahill  V.  Layton,  57  Wis.  600;  Hogan  v.  C,  M.  cfe  St,  P.  li. 
Co.  59  Wis.  139;  Truax  v.  6%  Si.  P.,  M.  A  O.  E.  Co.  83 
Wis.  517;  2  Wood,  Railroads,  1469,  and  cases  cited.  But- 
ler Bros,  took  the  permission  to  use  the  defendant's  right 
of  way  in  the  manner  in  which  they  were  using  it,  subject 
to  the  ordinary  risk  and  danger  which  was  incident  to  the 
use  of  the  spur  track  by  the  defendant  in  the  manner  in 
which  it  was  accustomed  to  use  it.  There  was  no  implied 
promise  on  the  part  of  the  defendant  to  cease  doing  any 
part  of  its  customary  business  in  the  customary  manner,  or 
that  it  would  desist  from  any  customary  service  to  any  of 
its  patrons  along  that  track.  The  evidence  fails  to  shoif 
that  anything  was  done  by  the  defendant  out  of  the  cus- 
tomary course  of  its  business  along  that  track.  The  verdict 
is  contrary  to  the  law. 

By  the  Court. —  The  judgment  of  the  superior  court  i^ 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Amotion  for  a  rehearing  was  denied  November  13,1894. 


Wells,  Fabgo  &  Company,  Respondent,  vs.  Walsh,  Appel- 
lant. 

October  23  —  November  13, 1894. 

Foreign  willa:  How  made  effective  as  to  lands  in  this  state:  Tnist  topa$ 
debts:  Enforcement  by  creditor:  Jurisdiction  of  circuit  court 

1.  Under  sec  2295,  R  S.,  wliere  a  foreign  will  devised  lands  in  this  state 
to  the  executrix  in  trust  for  the  pnyment  of  debts,  the  recording  of 
a  duly  authenticated  copy  of  such  will  and  of  the  probate  thereof* 
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in  the  office  of  the  register  of  deeds  of  the  county  in  which  the 
lands  are  situated,  passes  the  title  to  the  trustee  as  effectually  as  if 
the  will  liad  been  probated  in  the  proper  court  in  this  stata 

2.  In  such  a  case,  where  the  executrix  and  trustee,  in  fraud  of  the 
creditors,  has  allowed  the  lands  to  be  sold  for  taxes,  and  has  pro- 
cured the  issuance  of  a  tax  deed  to  herself,  which  she  claims  to  be 
a  good  title,  a  creditor  may  maintain  an  action  in  the  circuit  court 
to  enforce  the  trust»  notwithstanding  the  fact  that  by  proceeding 
in  the  county  court  to  have  the  will  probated  and  the  estate  ad- 
ministered he  might  obtain  some  part  of  the  relief  sought;  and 
all  the  creditors  may  be  made  parties  to  such  action. 

£3.  Whether  under  sec.  8793,  R.  S.,  if  there  were  no  debts  due  to  par- 
ties residing  in  this  state,  a  foreign  creditor  could,  in  the  county 
court,  proceed  further  than  the  mere  probate  of  the  will,  not  de- 
termined] 

APPEAL  from  the  Circuit  Court  for  Jefferson  County. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Winhler^  Fland- 
•ersy  Smithy  BoUum  cfe  VilaSy  and  oral  argument  by  E.  P. 
Vilas, 

Harlow  Peaae^  for  the  respondent. 

WiNSLow,  J.  This  is  an  action  in  equity  to  enforce  an 
alleged  trust  in  favor  of  the  plaintiff  in  certain  lands  in 
Jefferson  county  in  this  state.  The  original  complaint  in 
the  action  has  been  before  this  court  upon  demurrer,  and 
will  be  found  reported  in  87  Wis.  67.  An  adequate  state- 
ment of  that  complaint  will  be  there  found,  and  it  need 
not  be  repeated  here.  It  was  there  held  that  the  alleged 
trust  had  never  taken  effect  in  this  state,  because  the  will 
by  which  the  trust  was  created  had  never  been  probated  in 
any  of  the  courts  of  this  state,  nor  had  the  will,  with  its  cer- 
tificate of  probate  in  the  probate  court  of  Nevada,  ever 
been  recorded  in  the  office  of  the  register  of  deeds  of  Jef- 
ferson county.  R  S.  sees.  2295,  3790,  3793.  Since  that 
decision  the  complaint  has  been  amended  in  several  particu- 
lars.    The  principal  amendment,  and  the  only  one  which  it 
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is  deemed  necessar}'^  to  state,  is  an  allegation  that  on  the 
3d  day  of  July,  1882,  a  duly  authenticated  copy  of  the  will, 
with  the  certificate  of  the  probate  thereof  in  the  state  of 
Nevada,  was  duly  recorded  in  the  office  of  the  register  of 
deeds  of  Jefferson  county.  A  demurrer  to  the  amended 
complaint  has  been  overruled,  and  the  defendant  again  ap- 
peals. As  will  be  seen  by  reference  to  the  report  of  the 
former  appeal,  the  land  in  question  was,  by  the  terms  of 
this  will,  devised  to  the  defendant  in  trust  for  the  purpose 
of  paying  all  the  debts  of  the  deceased. 

The  first  question  in  the  case  is  as  to  the  meaning  and 
effect  of  sec.  2295,  R.  S.  1878,  which  provides  that  when  a 
duly  authenticated  copy  of  a  foreign  will,  with  the  probate 
thereof  in  the  proper  court  of  another  state,  is  recorded  in 
the  office  of  the  register  of  deeds  of  any  county  in  which 
land  devised  thereby  is  situated,  it  "  shall  be  as  valid  and 
eflfectual  to  pass  the  title  to  such  lands  as  if  such  will  had 
been  duly  proved  and  allowed  by  the  proper  court  in  this 
state."  Certainly,  if  Walsh  had  been  at  the  time  of  his 
death  a  resident  of  Jefferson  county,  and  this  will  had  been 
duly  probated  in  the  county  court  of  that  county,  the  title 
to  the  lands  in  question  \vould  have  passed,  by  virtue  of 
the  will  and  probate  thereof,  to  the  defendant,  in  tru^t  for 
the  benefit  of  Walsh's  creditors.  The  words  of  the  statute 
are  plain  and  unambiguous.  There  is  no  room  for  con- 
struction. If  they  mean  anything,  they  mean  that  th^ 
recording  of  the  certified  copy  of  a  foreign  will  and  its  pro- 
bate passes  the  title  to  the  lands  devised  by  the  will  as  ef- 
fectually as  if  the  will  had  been  probated  in  the  proper 
court  of  Wisconsin. 

It  follows  necessarily  that  the  title  to  the  lands  in  ques- 
tion is  in  Mary  Jane  WaUhy  in  trust  to  pay  the  creditors  of 
James  Walsh.  The  plaintiff,  according  to  the  allegations 
of  the  complaint,  is,  and  was  at  the  time  of  Walsh's  death, 
a  creditor  of  James  Walsh,  and  consequently  one  of  the 
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beneficiaries  of  the  trust.  Why  can  it  not,  by  action,  en- 
force the  performance  of  that  trust,  when  the  trustee  re- 
fuses to  do  so?  We  perceive  no  good  reason  to  the  contrary. 

But  it  is  said  that  the  plaintiff  should  proceed  in  the 
county  court,  because  the  enforcement  of  the  trust  amounts 
in  fact  to  an  administration  of  that  part  of  Walsh's  estate 
which  is  in  Wisconsin.  It  is  true  that  under  sec.  3790, 
R  S.,  the  plaintiflf  might  procure  probate  of  the  will  in  the 
county  court  of  Jefferson  county.  Whether,  in  this  case^ 
the  plaintiff  could  proceed  further  than  the  mere  probate 
of  the  will,  may  be  a  matter  of  some  doubt.  Sec.  3793^, 
R  S.,  provides  that  upon  the  probate  of  such  foreign  will 
the  court  shall  grant  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  except  where  it  shall 
appear  that  there  are  no  debts  due  from  the  estate  to  par- 
ties residing  in  this  state.  It  is  alleged  in  the  complaint 
that  there  are  no  debts  due  from  Walsh's  estate  to  residents 
of  Wisconsin.  We  do  not  deem  it  necessary,  however,  to 
decide  whether  this  clause  would  prevent  the  issuance  of 
letters  in  a  case  where  there  are  no  debts  due  to  residents 
of  this  state.  In  our  opinion  the  case  presented  is  one 
which  calls  for  the  exercise  of  the  general  equity  powers 
of  the  circuit  court,  notwithstanding  the  fact  that  the 
plaintiff,  by  proceeding  in  the  county  court,  might  obtain 
some  part  of  the  relief  which  it  seeks. 

The  complaint  charges  that  the  defendant  has,  in  fraud 
of  the  plaintiff's  rights,  allowed  the  taxes  to  remain  unpaid 
upon  the  lands,  and  procured  to  be  issued  to  herself  a  tax 
deed  upon  the  same,  which  she  now  claims  to  be  a  good 
title.  This  introduces  a  fact  in  the  case  peculiarly  appro- 
priate for  the  exercise  of  the  powers  of  a  court  of  general 
jequity  jurisdiction.  The  setting  aside  of  this  deed  is  abso- 
lutely essential  to  the  full  and  adequate  measure  of  relief 
to  which  the  plaintiff  is  entitled,  if  its  complaint  be  true. 
Without  this  relief  it  has  not  fully  subjected  the  land  to 
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its  rights  as  beneficiary  of  the  trust.  This  consideration 
certainly  brings  the  case  within  the  line  of  cases  in  this 
court  which  uphold  the  jurisdiction  of  the  circuit  court  in 
the  administration  of  trusts.  Ilawley  v.  Teschj  72  Wis.  299 ; 
Lamberton  v.  Perdes^  87  Wis.  449.  No  reason  is  perceived 
why  the  trust  now  existing  in  this  land  in  favor  of  the 
creditors  of  the  estate  of  Walsh  may  not  be  administered 
in  the  circuit  court,  which  has  full  and  plenary  power  in 
such  matters.  If  there  be  other  creditors  than  the  plaintiff 
the  court  can  readily  ascertain  that  fact,  and  they  may  be 
made  parties  to  the  action.  We  think  the  demurrer  waa 
properly  overruled. 
By  the  CauH. —  Order  affirmed. 


GiFFOBD,  Appellant,  vs.  Habdell,  Respondent. 

October  2S — November  IS^  1394, 

Bank  checks:  Presentation:  Reasonable  time:  Discharge  of  tndoner. 

1.  Checks  drawn  on  a  Milwaukee  bank  were  indorsed  by  defendant  and 
delivered  to  plaintiffs  agent  at  Dousraan  on  July  17,  and  the  agent 
at  once  mailed  them  to  the  plaintiff  at  New  Richmond,  where  they 
were  received  on  July  18  and  at  once  delivered  to  a  local  bank  for 
collection.  That  bank,  having  no  correspondent  in  Milwaukee, 
immediately  mailed  the  checks  to  its  correspondent  in  Chicago, 
and  from  there  they  were  forwarded  to  Milwaukee,  but  were  not 
presented  for  payment  until  July  21.  The  bank  upon  which  they 
were  drawn  had  then  failed,  having  closed  its  doors  at  the  usoal 
hour  on  July  20.  If  the  checks  had  been  sent  directly  to  Milwau- 
kee from  New  Richmond  they  would  have  arrived  in  time  for  pres- 
entation on  July  20,  and  if  then  presented  would  have  been  paid. 
Held,  that  they  were  not  presented  within  a  reasonable  time  after 
their  indorsement  and  delivery  by  defendant,  and  that  he  was  not 
liable  as  indorser  thereon. 
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Z  The  period  of  reasonable  time  for  presentation,  as  between  the  plaint- 
iff and  the  defendant  as  indorser,  began  when  the  checks  were  de- 
livered to  plaintiff^s  agent 

&  In  general,  when  a  check  is  received  in  a  place  distant  from  the  place 
where  the  bank  on  which  it  is  drawn  is  located,  the  rule  of  diligence 
requires  that  it  should  be  forwarded  to  the  latter  place  on  the  next 
secular  day  after  its  receipt,  and  be  presented  for  payment  on  the 
day  after  it  has  reached  such  place  by  due  course  of  mail 


APPEAL  from  the  County  Court  of  Waukesha  County. 

This  action  was  brought  to  recover  against  the  defend- 
ant, as  indorser,  the  amount  of  four  checks  drawn  on  the 
Commercial  Bank  of  Milwaukee  by  one  Musselman,  in 
favor  of  divers  persons,  and  which  had  been  indorsed 
to  the  defendant,  who  on  the  17th  of  July,  1893,  sold  and 
indorsed  them  to  the  plaintiff.  They  were  indorsed  and 
delivered  to  the  plaintiff's  father  at  Dousman,  Waukesha 
<jounty,  Wis.,  who  at  once  mailed  them  to  the  plaintiff  at 
New  Richmond,  Wis.  The  checks  were  not  presented  for 
payment  until  the  21st  of  July,  when  the  Commercial 
Bank  had  failed,  and  were  protested  for  nonpayment. 

The  only  question  was  whether  the  plaintiff,  or  his  agent, 
the  Manufacturers'  Bank  of  New  Richmond,  Wis.,  which 
undertook  the  collection  of  the  checks,  used  due  diligence 
in  presenting  them  for  payment.  They  were  forwarded 
to  the  plaintiff  at  New  Richmond,  by  his  father,  on  the 
day  they  were  indorsed,  and  received  by  him,  by  due 
course  of  mail,  July  18th,  at  6  o'clock  P.  M.,  and  were  at 
once  delivered  to  said  Manufacturers'  Bank  for  collection. 
It  immediately  inclosed  and  mailed  the  checks  to  its  bank 
correspondent  in  Chicago  for  collection,  according  to  its 
usual  custom,  having  no  regular  bank  correspondent  in 
Milwaukee.  They  were  received  and  forwarded  by  the 
National  Bank  of  Illinois,  of  Chicago,  to  Milwaukee,  Wis., 
but  were  not  presented  for  payment  until  the  21st  of  July. 
The  Commercial  Bank  of  Milwaukee,  upon  which  they 
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were  drawn,  failed,  closing  its  doors  at  the  usual  hour  on 
the  20th  of  July.  There  was  a  direct  mail  route  from  New 
Richmond  to  Milwaukee,  and  thence  to  Chicago,  the  latter 
city  being  about  eighty-five  miles  south  of  Milwaukee. 
The  evening  mail  of  the  18th  of  July  at  this  time  left 
New  Richmond  at  8:41  P.  M.,  and  would  have  reached 
Milwaukee  at  11  o'clock  in  the  forenoon  of  the  19th,  and 
Chicago  at  about  1  o'clock  of  the  same  day ;  and  the  checks 
arriving  at  Milwaukee,  as  above  stated,  could  have  been 
presented  for  payment  at  10  o'clock  in  the  morning  of  the 
20th,  while  the  bank  on  which  they  were  drawn  was  hon- 
oring its  checks.  The  court  held  that  sending  them  by  way 
of  Chicago  for  collection  was  not  the  use  of  reasonable  dili- 
gence in  presenting  them  for  payment,  and  directed  a  ver- 
dict for  the  defendant,  and  from  a  judgment  thereon  in 
favor  of  the  defendant  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Ryan  cfe  Mertorij 
and  oral  argument  by  T.  E.  Ryan. 

Warham  Parks^  for  the  respondent. 

PiNNEY,  J.  The  same  rules  which  exist  in  relation  to  the 
necessity  of  presentment  and  notice,  in  order  to  charge  the 
indorser  of  bills  of  exchange  in  general,  apply  as  well  to  an 
indorser  of  a  check.  A  check  on  a  bank  is  presumed  to  be 
drawn  against  deposited  funds,  and,  unlike  a  bill  of  ex- 
change, which  need  not  be  drawn  on  a  deposit,  is  generally 
designed  for  immediate  payment  and  not  for  circulation. 
For  this  reason  it  is  of  greater  importance  than  in  the  case 
of  a  bill  that  a  check  shall  be  promptly  presented  and  the 
drawer  notified  of  nonpayment,  so  that  he  may  speedily 
inquire  into  the  cause  of  refusal  and  take  prompt  measures 
to  secure  his  funds  deposited  in  the  bank.  The  indorsers 
of  bills  and  of  checks  stand  on  the  same  footing  in  refer- 
ence to  the  effect  of  delay  or  failure  in  making  presentment 
or  giving  notice  of  nonpayment,  and-are  absolutely  and  en- 
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tirely  discharged  if  presentment  be  not  made  within  a  rea- 
sonable time;  and  this  rale  applies  as  between  an  indorser 
and  indorsee,  as  in  the  present  case. 

It  is  plain  from  the  facts  that,  if  the  bank  at  New  Rich- 
mond had  forwarded  the  checks  direct  to  Milwaukee  for 
collection,  they  would  have  been  received,  at  the  furthest, 
in  time  for  presentation  and  payment  on  the  20th  of  Jul}^ 
and  while  the  bank  on  which  they  were  drawn  was  trans- 
acting its  usual  business ;  and  it  appears  that  it  had  ample 
funds  of  the  drawer  with  which  to  have  paid  them.  The 
period  of  reasonable  time  for  presentation,  as  between  the 
plaintiff  and  the  defendant  as  indorser,  undoubtedly  began 
when  the  checks  were  delivered  to  the  pkuntifTs  father  for 
him,  at  Dousman,  Waukesha  county,  Wis.,  on  the  17th  of 
July.  Daniel,  Neg.  Inst.  §§  1586, 1587,  and  cases  in  notes. 
The  drawer  of  a  check  cannot  rightfully  withdraw  his  funds 
necessary  for  the  payment  of  it  upon  proper  presentation, 
and  it  would  be  unjust  to  hold  that,  however  long  the 
holder  might  permit  the  fund  to  remain,  it  should  be  at  the 
drawer's  risk.  Hence,  the  check  must  be  presented  within 
a  reasonable  time  or  the  indorser  will  be  discharged,  and 
the  fund  is  at  the  risk  of  the  holder  if  he  permits  the  de- 
posit to  remain.  No  transfer,  or  series  of  transfers,  can 
prolong  the  risk  of  the  drawer  or  indorser  beyond  this 
period,  though  each  party  is  allowed  the  same  period  as 
between  himself  and  his  immediate  predecessor  that  the 
payee  had  as  between  himself  and  the  drawer;  for  no  trans- 
feree can  stand  on  any  better  footing  than  his  transferrer  in 
respect  to  the  time  within  which  the  check  must  be  pre- 
sented in  order  to  render  the  drawer's  or  previous  indorser's 
liability  absolute  in  the  event  of  the  failure  of  the  bank. 
Daniel,  Neg.  Inst.  §  1595,  and  cases  in  note. 

The  rule  of  diligence  as  between  indorsee  and  indorser 
is  the  same  as  between  payee  and  drawer.  This  requires, 
in  general,  that,  where  the  payee  receives  the  check  from 
the  drawer  in  a  place  distant  from  the  place  where  the 
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bank  on  which  it  is  drawn  is  located,  it  will  be  sufficient 
for  him  to  forward  it  by  post  to  some  person  at  the  latter 
place  on  the  next  secular  day  after  it  is  received,  and  then 
it  will  be  sufficient  for  the  person  to  whom  it  is  thus  for- 
warded to  present  it  for  payment  on  the  day  after  it  has 
reached  him  by  due  course  of  mail.  When  the  defendant 
delivered  the  checks,  properly  indorsed,  at  Dousman,  Wis., 
on  the  17th  of  July,  he  had  a  right  to  assume  and  expect 
that  the  plaintiff  or  his  father  would  present  them  for  pay- 
ment within  a  reasonable  time,  and  they  took  the  risk  of 
making  such  presentment.  Instead,  they  were  sent  several 
hundred  miles  to  the  northwest  of  Milwaukee,  to  New 
Richmond,  and  then  back  through  Milwaukee  to  Chicago, 
and  were  then  returned  to  Milwaukee  for  payment  on  the 
21st,  as  before  stated.  It  is  clear  that  they  were  not  pre- 
sented for  payment  within  a  reasonable  time  after  indorse- 
ment and  delivery  by  the  defendant,  and  the  judgment  of 
the  county  court  was  therefore  correct.  First  NaL  Bank 
V.  Miller,  37  Neb.  500,  and  cases  cited. 

By  the  Court. —  The  judgment  of  the  county  court  is  af- 
firmed. 


Malone,   Respondent,   vs.   Knickerbocker  Ice   Company, 

Appellant. 

October  23  —  November  IS,  1894. 

Statute  offraivds:  Oral  promise  to  pay  debt  of  another:  Physicians  and 

surgeons. 

Plaintiff,  as  a  surgeon,  attended  an  injured  employee  of  defendantr 
having  been  called  by  a  third  person.  After  a  part  of  the  services 
had  been  rendered  and  charged  to  the  employee  on  plaintiff's 
books,  defendant's  manager  said  to  him :  *'Take  care  of  Jim  [the 
employee].  We  intend  to  see  the  boy  through."  Held,  that  if  this 
was  a  promise  to  pay  for  plaintiff's  services  it  was  not  valid  as  to 
the  services  already  rendered,  because  not  in  writing  as  required 
by  subd.  2,  sec  2307,  R  & 
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APPEAL  from  the  County  Court  of  Waukesha  County. 

This  is  an  action  to  recover  for  surgical  services  and 
medical  attendance  by  the  plain tiflf  upon  an  employee  of 
the  defendant.  One  of  the  defendant's  employees,  named 
Malcomson,  met  with  an  accident  by  which  his  ankle  was 
fractured.  The  plaintiflf  was  called  to  his  assistance  by 
parties  not  connected  with  the  defendant.  The  plaintiff 
set  the  ankle,  and  gave  such  other  assistance  and  attention 
as  was  necessary.  He  made  charges  for  such  services,  in 
his  book,  against*  Malcomson.  The  plaintiff  claims  that^ 
two  or  three  days  after  ho  had  set  the  ankle,  he  met  Field, 
the  general  managing  agent  of  the  defendant,  when  the 
following  conversation  occurred:  "He  [Field]  said  to  me: 
*  Doctor,  what  do  you  think  of  Jim? '  I  told  him :  '  I  don't 
know  yet  what  it  will  come  to.'  He  said :  *  Take  care  of 
Jim.  We  intend  to  see  the  boy  through.'  "  Field  denies 
recollection  of  such  a  conversation. 

After  the  evidence  was  in,  the  defendant  asked  for  an 
instruction  to  the  effect  that  plaintiff  was  not  entitled  to 
recover  for  services  rendered  to  Malcomson  before  the  time 
of  the  alleged  conversation  with  Field.  This  the  court  re- 
fused to  give,  and  gave  nothing  equivalent  in  the  general 
charge.  The  court  charged  the  jury,  in  effect,  that  if  the 
jury  believed  that  the  conversation  occurred  the  plaintiff 
might  recover  his  entire  bill. 

There  was  a  verdict  for  the  plaintiff  for  the  amount  of 
the  entire  bilL  From  judgment  on  the  verdict  the  defend- 
ant appeals. 

Warham  Parhs^  for  the  appellant,  cited  Tileston  v.  Net- 
ileton^'Q  Pick.  509,  510;  Koberts,  Frauds,  216-225;  Swan 
V.  Nesmith,  7  Pick.  220;  Chitty,  Cont.  (3d  Am.  ed.),  202  et 
seq.;  Elder  v.  Warfield^  7  Harr.  &  Johns.  391 ;  Cutler  v. 
Hinton^  6  Randolph,  509;  SJceUon  v.  Brewster^  8  Johns.  376; 
Slingerland  v.  Morse^  7  id.  (2d  ed.),  463,  note  a;  Bailey  v. 
Freeman^  11  id.   221 ;  Chase  v.  Day^  17  id.  (2d  ed.),  115, 


Digitized  by 


Google 


544  SUPEEME  COURT  OF  WISCONSIN.  [88 

Malone  vs.  Knickerbocker  Ice  Ca 

note  a;  2  Starkie,  Ev.  (5th  Am.  ed.),  345,  346,  notes;  Hooker 
i\  Russell,  67  Wis.  257;  WiUard  v.  Boaahard,  68  id.  454; 
Olapp  V.  Well,  52  id.  638. 

For  the  respondent  there  was  a  brief  by  Iiya7h  dk  Merton, 
and  oral  argument  by  T.  £.  Ryan. 

Xewman,  J.  The  defendant  was  not  liable  to  the  plaint- 
iflF  for  the  services  which  he  rendered  to  Malcomson,  un- 
less the  defendant  employed  him  to  render  the  services. 
It  is  not  claimed  that  the  defendant  employed  him  prior  to 
the  alleged  conversation  with  Field,  nor  otherwise  than  by 
that 'conversation.  A  considerable  part  of  the  services  — 
more  than  one  third  of  the  entire  bill  —  was  rendered  be- 
fore the  time  of  that  conversation.  If  the  defendant  is 
liable  at  all,  it  is  by  reason  of  that  conversation.  Up  to 
that  time  the  debt  was  the  debt  of  Malcomson,  and  charged 
to  him  on  plaintiff's  book.  If  it  ever  became  the  debt  of 
the  defendant,  it  is  because  the  words  of  Field  can  be  con- 
strued to  be  a  promise  of  the  defendant  to  pay  it  The 
woixls  alleged  to  have  been  used  by  Field  are  not  an  un- 
equivocal promise  to  pay  for  any  part  of  plaintiff's  serv- 
ices to  Malcomson,  but  they  possibly  may  be  construed  to 
be  such  a  promise ;  but,  as  to  that  part  of  the  services 
rendered  before  that  time,  they  could  hardly  be  held  to  be 
a  valid  promise,  in  view  of  the  statute  (R.  S.  sec.  2307, 
subd.  2),  which  provides  that  every  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another  per- 
son shall  be  void  unless  it  be  in  writing.  It  could  be 
good  by  way  of  ratification  only  when  it  should  appear 
that  the  services  had  really  been  rendered  upon  the  de- 
fendant's credit,  and  that  the  defendant's  agent.  Field, 
knew  that  fact  at  the  time  of  making  the  promise.  Ladd 
v.  IlUdebi'ant,  27  Wis.  135.  The  instruction  requested,  or 
its  equivalent,  should  have  been  given. 

By  the  Court. —  The  judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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Spbab,  Eespondent,  vs.  Sweeney,  Appellant. 

October  ^-^  November  IS^  1894, 

Assault  and  battery:  Damages:  Instrtictions  to  jury:  Evidence:  Cross- 
examination  to  show  that  plaintiff  was  shamming  insanity:  Re- 
striction: Malice. 

L  In  an  action  for  assault  and  battery,  plaintiffs  evidence  tended  to 
show  that  his  injuries  were  very  serious,  and  had  rendered  him 
insane,  and  that  he  would  never  recover  from  the  effects  thereof, 
and  was  insane  or  partially  insane  at  the  time  of  the  trial ;  but  de- 
fendant claimed  that  plaintifTs  apparent  mental  weakness  was  a 
sham.  After  charging  the  jury  that  plaintiff  was  entitled  to  some 
damages,  and  that  the  only  question  was  as  to  the  amount»  the 
court  said  that  the  injuries  were  either  very  severe  and  serious,  re- 
sulting perhaps  in  making  plaintiff  a  physical  and  mental  wreck,  or 
were  very  slight  and  the  plaintiff  had  all  the  time  been  shamming 
and  was  a  huge  fraud,  and  that  it  was  for  the  jury  to  determine 
which  of  these  things  was  true.    Heldy  not  improper. 

1L  It  was  not  error  for  the  court  to  say,  in  charging  the  jury,  that  it 
made  no  difference  what  particular  disease  it  was  with  which 
plaintiff  was  afflicted  after  the  assault,  and  **  it  makes  no  difference 
whether  it  was  meningitis  cerebral  or  spinal,  or  any  other  disease 
which  has  a  Latin  or  Greek  name.  The  question  is,  What  was  his 
condition  at  that  time  as  a  result  of  the  assault?  " 

Z,  The  extent  to  which  cross-examination  of  the  plaintiff  should  be 
allowed  for  the  purpose  of  showing  that  his  want  of  memory  and 
apparent  mental  weakness  was  a  mere  pretense,  especially  where 
such  cross-examination  related  to  facts  collateral  to  the  issue,  was 
a  matter  resting  very  much  in  the  sound  discretion  of  the  trial 
court ;  and  the  limitation  of  the  cross-examination  in  this  case  was 
not  a  manifest  abuse  of  such  discretion. 

4.  It  was  not  error  to  say,  in  charging  the  jury,  that  they  had  had  an 

opportunity  to  observe  the  physical  and  mental  condition  of  the 
plaintiff  as  far  as  possible  from  his  appearance  and  testimony  on 
the  stand. 

5.  Evidence  of  threats  and  abusive  language  uttered  by  defendant  in 

reference  to  plaintiff,  fourteen  hours  after  the  assault  was  com- 
mitted, was  admissible  to  show  express  malice  in  the  assault 
A  The  damages,  assessed  at  $9,250,  are  held  not  excessive. 
Vol.88  — 35 
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APPEAL  from  the  Circuit  Court  for  Dodge  County. 

This  is  an  action  for  an  assault  and  battery  committed 
on  the  plaintiff  by  the  defendant  September  30,  1892.  The 
answer  is  a  general  denial.  At  the  close  of  the  trial  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  the  sum  of  $3,250.  From  the  judgment  en- 
tered thereon  the  defendant  appeals. 

James  E.  Malone^  attorney,  and  James  J.  Dick^  of  counsel, 
for  the  appellant,  to  the  point  that  it  was  error  to  restrict  the 
cr6ss-examination  of  the  plaintiff,  cited  Kirschner  v.  State, 
9  Wis.  143 ;  Knapp  v.  Schneider,  24  id.  70 ;  Diet  of  Cdum- 
hia  V.  Arjnea,  107  U.  S.  521;  1  Greenl.  Ev.  §  446;  PeopU 
V.  RiiaseU,  46  Cal.  121;  YanJce  v.  State,  51  Wis.  464,  467; 
Ranger  v.  Goodrich,  17  id.  78,  82 ;  Kellogg  v.  Nelson^  5  id 
131. 

Harlow  Pease,  for  the  respondent. 

Cassoday,  J.  It  appears  that  September  1?,  1891,  the 
defendant  let  his  farm  of  200  acres  to  the  plaintiff  to  work 
on  shares  for  the  term  of  five  years ;  that  thereupon  the 
plaintiff  moved  into  one  of  the  dwelling  houses  on  the 
farm,  and  took  full  control  and  possession  of  the  whole 
farm  under  the  lease,  except  that  the  defendant  continued 
to  live  in  another  house  upon  the  farm,  which,  together 
with  the  right  to  take  water  from  the  wells  and  feed  and 
stable  one  horse,  was  reserved  by  the  defendant  in  the 
lease;  that  in  1892  the  plaintiff  raised  upon  the  farm,  and 
placed  in  the  granary  thereon,  about  1,000  bushels  of  bar- 
ley ;  that  soon  after  the  defendant  put  a  lock  on  the  gran- 
ar}'^  door,  and  fastened  iron  bars  across  the  windows,  to 
prevent  the  plaintiff  from  going  into  the  granary;  that  the 
barley  was  damp  and  needed  attention  to  prevent  it  from 
heating;  that  the  plaintiff  repeatedly  asked  the  defendant 
to  open  the  door  of  the  granary,  or  to  giv^e  him  the  key  so 
that  he  could  unlock  it,  but  the  defendant  at  all  times  re- 
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fused ;  that  on  the  evening  of  September  80,  1892,  the 
plaintiflf  informed  the  defendant  that  he  must  open  the  door 
before  sunrise  of^he  next  morning,  or  that  he  (the  plaintiff) 
would  open  it  himself;  that  the  next  morning,  the  defend- 
ant having  failed  to  open  the  door  as  so  requested,  the 
plaintiff  took  a  cold  chisel  and  a  monkey  wrench,  and  went 
to  the  granary  door  to  take  off  the  lock;  that  while  in  the 
act  of  doing  so,  and  standing  upon  a  box  about  eighteen 
inches  high,  with  his  face  towards  the  door,  the  defendant 
picked  up  a  piece  of  fence  board,  and  struck  the  plaintiff 
with  it  on  the  shoulder  and  on  the  back.  This  is  frankly 
admitted  by  the  defendant,  although  he  claims  that  he  so 
struck  after  the  plaintiff  had  refused  to  stop  so  taking  off 
the  lock  and  had  raised  the  wrench  to  strike  him.  The 
witnesses  on  the  part  of  the  plaintiff  state  the  facts  much 
stronger  against  the  defendant,  and  to  the  effect  that  he 
struck  him  upon  the  head  as  well  as  the  back. 

Upon  the  undisputed  evidence,  we  think  the  trial  court 
was  justified  in  charging  the  jury,  in  effect,  that  the  plaint- 
iff was  entitled  to  some  damages,  and  that  the  only  ques- 
tion for  them  to  consider  was  as  to  the  amount  of  damages 
actually  resulting  from  the  assault  and  battery.  And  in 
that  connection  we  do  not  think  it  was  improper  for  the 
court,  in  charging  the  jury,  to  say  "  that  either  those  dam- 
ages were  very  severe  and  serious,  resulting  perhaps  in 
making  the  plaintiff  a  physical  and  mental  wreck,  or  they 
were  very  slight,  and  the  plaintiff  has  all  through  since 
that  time  been  shamming  and  is,  in  plain  language,  a  huge 
fraud.  Now,  it  is  for  you  to  determine  which  of  these 
things  are  true." 

It  is  claimed  on  the  part  of  the  plaintiff,  and  the  evidence 
on  his  behalf  tends  to  prove,  that  he  was  very  badly  in- 
jured by  the  blows  inflicted ;  that  in  consequence  thereof 
he  was  confined  to  his  bed  and  under  the  care  of  physicians 
for  several  months ;  that  during  the  time  he  was  more  or 
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less  delirious,  and  suffered  intense  pain,  and  had  meningitis, 
which  finally  terminated  in  insanity,  and  that  he  was  legally 
declared  insane  and  sent  to  the  insane  asylum,  but  was  dis* 
charged  therefrom  January  16,  1894;  that  he  continued  to 
be  treated  by  a  physician,  and  will  never  recover  from  the 
effects  of  the  injury;  and  that  he  was  insane,  or  partially 
insane,  at  the  time  of  the  trial.  The  defendant  claims  that 
the  plaintiff's  assumed  mental  weakness  at  the  time  of  the 
trial  was  a  pretense  and  a  sham,  and  he  assigns  error  be- 
cause the  court  did  not  allow  him  more  latitude,  on  cross- 
examination,  to  expose  the  same.  After  the  defendant's 
counsel  had  cross-examined  the  plaintiff  to  the  extent  of 
three  and  one-half  typewritten  pages,  he  was  asked  numer- 
ous questions  as  to  what  he  had  said  to  divers  other  per- 
sons, whereupon  the  court  interrupted  the  examination, 
and  the  following  took  place:  "  7%«  Court:  I  don't  think 
these  questions  are  competent.  If  he  told  these  people 
that,  you  can  show  it  by  them  without  calling  his  attention 
to  it.  That  is  one  rule.  It  is  a  settled  law ;  no  use  talking 
about  that.  You  can  show  the  statement  of  the  party,  and 
anything  about  it.  It  has  been  the  law  ever  since  there  was 
a  law.  If  he  is  in  the  condition,  as  I  have  said  two  or  three 
times, —  if  it  is  a  sham, —  that  is  one  thing;  but  it  don't  go 
to  the  impeachment,  if  he  don't  know  and  don't  remember 
those  things.  He  says  he  never  told  them;  he  don't  pre- 
tend to  tell;  he  can't  even  tell  where  he  has  lived;  he  can't 
tell  where  he  came  before  he  came  to  Wisconsin.  Now,  it 
is  either  a  sham,  it  is  a  huge  fraud,  and  he  is  a  fraud,  and 
his  case  is  a  fraud,  or  else  a  cross-examination  don't  amount 
to  anything;  that  is  all  there  is  to  it.  But  you  can't  prove 
a  fraud  by  him,  evidently.  If  you  can  establish  that,—  if 
you  should  persuade  this  man  to  tell  what  yo\x  could  prove 
by  a  dozen  witnesses, —  it  wouldn't  have  any  effect  on  the 
case,  if  he  is  in  the  condition  he  claims  to  be.  Witness  con- 
tifiues:  I  don't  remember  what  day  it  was  that  Mr.  Stoee- 
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ney  struck  me  with  this  board,  and  I  don't  remember  what 
month  it  was.  Q.  What  year  was  it?  TJie  Court:  I  can't 
allow  it,  Mr.  Malone;  you  must  stop  that  kind  of  examina* 
tion.  A.  I  don't  remember  what  year.  Mr.  Malone:  Do 
you  rule  that  I  shall  desist  from  cross-examining  him?  The 
Court:  I  rule  that,  in  the  condition  that  the  witness  appears 
to  be  and  claims  to  be,  these  questions  are  not  proper.  You 
are  at  perfect  liberty  in  the  case,  by  other  witnesses  or  by 
circumstances,  to  show  it  is  a  sham.  Just  as  if  it  was  a 
little  child  there,  and  you  were  asking  him  questions  that 
had  nothing  at  all  to  do  with  the  case.  Mr.  Malone:  Then 
the  court  holds  that  I  have  no  further  right  to  cross- 
examine  this  witness?  The  Court:  Any  questions  of  that 
kind ;  and  I  can't  conceive  of  any  questions  that  you  have  a 
right  to  ask  him  now." 

The  object  of  such  cross-examination  was  not  only  to  test 
the  accuracy  and  credibility  of  the  plaintiff  as  a  witness, 
but  to  show  that  his  mind  was  stronger  and  his  memory 
better  than  would  appear  from  his  direct  examination, —  in 
other  words,  that  his  want  of  memory  and  apparent  mental 
weakness  was  a  mere  pretense.  The  extent  to  which  such 
cross-examination  should  be  indulged,  especiallly  where  it 
relates  to  facts  more  or  less  collateral  to  the  issue,  is  a  mat- 
ter resting  very  much  in  the  sound  discretion  of  the  trial 
court ;.  and  hence  this  court  will  not  reverse  such  rulings 
unless  there  has  been  a  manifest  abuse  of  such  discretion. 
McNair  v.  Hewey,  62  Wis.  170 ;  Norria  v.  Cargill^  57  Wis. 
251 ;  Blitz  v.  U.  S,  153  U.  S.  312.  There  does  not  appear 
to  have  been  any  such  abuse  of  discretion  in  the  case  at  bar. 

We  are  constrained  to  hold  that  there  was  no  error  in 
refusing  to  instruct  the  jury  that:  "If  the  plaintiff  in  this 
case  was  attempting  to  strike  the  defendant  with  the 
wrench,  or  with  anything,  and  put  him  in  fear,  he  had  a 
right  to  defend  himself;  and  if  the  defendant  did  not  use 
j^ny  more  force  than  was  necessary  to  protect  himself,  then 
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the  defendant  is  not  guilty  of  assault,  and  the  plaintiff  can- 
not recover." 

Error  is  assigned  because  the  court  said,  in  charging  the 
jury :  "  In  my  judgment,  it  don't  make  any  difference  what 
the  peculiar,  particular  disease  was  with  which  Mr,  Spear 
was  afQicted  after  that  transaction,  if  he  was  afflicted  at  alL 
It  makes  no  difference  whether  it  was  meningitis  cerebral 
or  spinal,  or  any  other  disease  which  has  a  Latin  or  Greek 
name.  The  question  is,  What  was  his  condition  at  that 
time,  as  a  result  of  the  assault  committed  by  Mr.  Sweeney?  " 
The  real  point  was  that  the  jury  were  not  to  be  misled  by 
technical  names,  but  to  consider  the  plaintiff's  real  condition. 

We  find  no  error  in  the  portions  of  the  charge  wherein 
the  jury  were  told,  in  effect,  that  they  had  had  an  oppor- 
tunity to  observe  the  physical  and  mental  condition  of  the 
plaintiff  as  far  as  possible  from  his  appearance  and  testi- 
mony on  the  stand;  that  if  the  assault  was  committed 
with  malicious  motives,  then  they  were  at  liberty  to  allow 
punitory  as  well  as  compensatory  damages ;  that  in  case 
they  allowed  punitory  damages,  then  they  were  at  liberty 
to  consider  the  amount  of  the  defendant's  property. 

It  appears  that  the  plaintiff's  hired  girl,  who  was  present 
at  the  time  of  the  assault  and  battery,  went  to  Watertown 
the  same  day  as  a  witness  in  the  matter;  and  she  was  al- 
lowed to  testify  that  she  returned  before  the  plaintiff;  that 
while  she  was  in  the  plaintiff's  dooryard  the  defendant  said, 
"  You  son  of  a  bitch  I  come  out  of  here,"  and  "  God  damn 
you !  come  out  of  there ; "  and  then,  after  the  plaintiff  re- 
turned, the  defendant  again  said,  "  God  damn  you,  Spear! 
I'll  kill  you  before  morning."  In  determining  the  admis- 
sibility of  such  testimony,  we  must  assume  that  such  state- 
ments were  in  fact  made,  notwithstanding  the  denial  of 
the  defendant.  It  does  not  appear  that  the  defendant 
knew  the  plaintiff  was  not  in  his  house  when  he  made  the 
first  two  statements  quoted.    Both  statements,  therefore, 
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may  have  referred  to  the  plaintiff.  The  defendant  would 
hardly  speak  of  the  girl  as  a  "  son  of  a  bitch."  If  they  did 
both  refer  to  the  plaintiff,  then  they  were  both  competent 
as  showing  express  malice,  and  the  same  is  true  in  respect 
to  the  last  statement.  If  the  words  were  equivocal,  then 
their  meaning  was  for  the  jury.  The  particular  objection 
to  the  evidence  seems  to  be  that  the  words  were  spoken 
fourteen  hours  after  the  assault.  But  that  does  not  make 
them  irrelevant  for  the  purpose  mentioned. 

We  cannot  say  that  the  damages  are  excessive.  The  no- 
tice of  appeal  is  sufficient.    We  find  no  error  in  the  record. 

By  the  Cov/rL —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


NiooLAi,  Appellant,  vs.  The  Town  op  Vbbnoit,  imp.,  Re- 
spondent. 

October  24.  —  Novernber  IS,  189J^ 

Toums:  Highways:  Removal  of  encroachment:  Injunction:  Parties, 

The  removal  of  a  fence  by  the  supervisors  and  path  master  of  a  town, 
on  the  claim  that  it  encroaches  upon  a  highway,  is  an  act  within 
the  scope  of  their  general  official  duties,  and,  if  unlawful,  the  town 
is  liable  therefor ;  and  where  such  removal  is  threatened,  the  town 
is  a  proper  party  to  an  action  to  prevent  it 

APPEAL  from  the  Circuit  Court  for  Waukesha  County. 

This  is  an  action  in  equity  to  prevent  the  threatened  re- 
moval of  plaintiff's  fences  and  the  taking  of  a  strip  of  his 
land  for  highway  purposes.  The  complaint  alleges,  sub- 
stantially, plaintiff's  ownership  of  200  acres  of  land  in  the 
defendant  town,  bordering  on  a  certain  highway,  and  al- 
leges that  the  defendant  town  and  the  other  defendants, 
who  are  alleged  to  be  the  supervisors  and  pathmaster  of 
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the  town,  threaten  and  are  about  to  enter  on  plaintiff's 
premises  and  remove  his  fence  along  said  highway,  and  to 
unlawfully  appropriate  and  use  for  highway  purposes  a 
long  strip  of  plaintiff's  land  adjoining  said  existing  high- 
way, and  that  no  legal  proceedings  have  been  had  for  the 
change  or  alteration  of  the  line  of  said  highway.  Irrepara- 
ble injury  is  alleged,  and  a  perpetual  injunction  is  prayed 
for  against  all  the  defendants,  preventing  such  threatened 
acts. 

The  town  of  Vernon  demurred  to  the  complaint  gener- 
ally, and  on  the  ground  that  there  is  a  defect  of  parties 
defendant.  From  an  order  sustaining  this  demurrer,  the 
plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Lindley  Collins^  attorney,  and  Christian  DoerfleTj  of 
counsel,  and  for  the  respondent  on  that  of  Ryan  tfe  Merton, 

To  the  point  that  the  town  could  not  be  held  liable  for 
the  acts  of  its  officers  which  are  clearly  outside  of  the  scope 
of  their  authority  and  therefore  unlawful,  counsel  for  the 
respondent  cited  Owens  v.  Milwaukee^  47  Wis.  462 ;  Wallace 
V.  Menasha^  48  id.  79;    Williams  v.  Yorlsville,  59  id.  119.- 

WiNSLow,  J.  The  only  reasonable  construction  of  the 
complaint  is  that  the  supervisors  and  pathmaster  of  the 
town,  in  their  official  capacities,  are  about  to  remove  plaint- 
iff's fence,  on  the  claim  that  it  encroaches  upon  the  public 
highway.  This  would  be  an  act  within  the  scope  of  their 
general  official  duties,  and  evidently  done  with  an  honest 
view  (no  bad  faith  being  charged)  to  obtain  for  the  town  a 
benefit.  It  would  be  the  attempted  discharge  of  a  munici- 
pal or  corporate  duty,  as  distinguished  from  a  public  or 
governmental  duty.  In  such  cases  the  municipality  is  lia- 
ble if  the  acts  of  its  officers  prove  to  be  unlawful.  JTurley 
V.  Texas,  20  Wis.  634;  Durkee  v.  Kenosha,  59  Wis.  123.  If 
the  municipality  is  liable  for  an  act  of  its  officers,  it  must 
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be  because  the  oflBcers  were  its  agents  in  the  performance 
of  the  act,  and  the  municipality  has  acted  through  its  agents. 
In  this  case,  therefore,  under  the  allegations  of  the  com- 
plaint it  appears  that  the  town  is  in  fact  the  principal  in 
the  threatened  invasion  of  plaintiff's  lands;  and,  if  it  be 
the  principal,  it  is  plainly  a  proper  party  to  the  action 
brought  to  prevent  the  invasion. 

By  the  Court. —  Order  reversed,  and  action  remanded  for 
further  proceedings  according  to  law. 


Ansobgb,  Assignee,  Bespondent,  vs.  Babth  and  wife. 
Appellants. 

October  f  5 — November  IS,  1894. 

Debtor  and  creditor:   FraiidiUent  conveyances:   Husband  and  wife: 
Business  carried  on  in  son's  name, 

1.  An  insolvent  debtor  has  a  right,  as  against  his  creditors,  to  give  to 

his  son  his  exempt  property  and  also  his  time  in  carrying  on  and 
managing  his  son^s  business. 

2.  But  an  iusolvent  debtor  cannot  accumulate  property  under  cover  of 

another's  name,  acting  ostensibly  as  the  agent  of  such  other,  and 
hold  it  as  against  his  creditors ;  and  where  such  a  claim  is  made, 
it  is  always  a  question  of  fact  whether  the  business  actually  be- 
longs to  such  other  person,  or  to  the  ostensible  agent  and  debtor, 
and  whether  the  alleged  agency  was  a  mere  scheme  and  device 
to  conceal  and  keep  the  property  used  in  or  gained  by  it  from  his 
creditors. 
8.  Land  purchased  in  the  name  of  the  wife  of  an  insolvent  debtor  was 
paid  for  out  of  the  proceeds  of  a  business  carried  on  by  him  in  the 
name  of  his  son.  In  an  action  to  subject  such  land  to  the  payment 
of  his  debts,  the  evidence  —  showing,  among  other  things,  that  the 
wife  had  no  separate  estate,  and  that  the  son  had  contributed  noth- 
ing to  the  business  but  the  use  of  his  name,  and  had  paid  no  atten- 
tion to  the  purchase  of  the  land,  which  was  managed -by  his  father ; 
and  not  showing  that  the  son  had  ever  received  any  of  the  proceeds 
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of  the  business,  or  that  there  had  ever  been  an  accounting  between 
him  and  his  father  in  reference  thereto  —  is  held  to  sustain  findings 
of  the  trial  court  to  the  effect  that  the  debtor  was  the  real  owner 
of  the  business,  and  carried  it  on  in  the  son's  name  for  the  purpose 
of  fraudulently  concealing  it  and  its  profits  from  his  creditors; 
that  the  land  was  purchased  with  such  profits  and  conveyed  to  the 
wife  and  accepted  by  her  with  the  same  fraudulent  intent ;  and 
that  it  should  be  conveyed  by  her  to  her  husband's  assignee  for  the 
benefit  of  creditora    Mayers  v.  Kaiser,  85  Wis.  882,  distinguished. 

APPEAL  from  the  Circuit  Court  for  Brawn  County. 

This  action  was  brought  by  the  plaintiff,  as  assignee  of 
the  defendant  A.  Joseph  Barth  for  the  benefit  of  his  cred- 
itors under  an  assignment  made  July  31,  1889,  against  the 
assignor  and  Anna  Barth^  his  wife,  to  reach  and  subject  to 
the  payment  of  the  debts  of  the  assignor  three  certain  par- 
cels of  real  estate,  purchased  and  conveyed  to  the  defend- 
ant Anna  Barth^ — one  October  15,  1883;  one  October  25, 
1886;  and  one  September  20,  1888, —  all  for  the  price  and 
of  the  value  of  about  $5,600.  It  was  charged,  in  substance, 
that  said  real  estate  was  purchased  with  the  money  and 
funds  of  her  husband,  A.  Joseph  Barthy  derived  from  a 
business  carried  on  nominally  in  the  name  of  his  son  Alois 
Barth,  but  really  and  in  fact  by  his  said  father  and  for  his 
sole  benefit,  and  that  he  caused  the  title  to  said  real  estate 
to  be  conveyed,  by  the  parties  from  whom  he  purchased  it, 
to  his  wife,  for  the  purpose  and  with  the  intent  of  defraud- 
ing his  creditors. 

The  defendants  denied  the  fraud  charged ;  and,  after  trial, 
the  court  found  that  before  and  at  the  time  of  making  the 
assignment  the  defendant  A.  Joseph  Barth  was  indebted  to 
one  Mary  Yan  den  Braak  on  a  judgment  rendered  against 
him  and  in  her  favor  October  19,  1878,  for  $11,213.58,  on 
which  there  still  remained  due  and  unpaid  $10,700  and  in- 
terest from  January  1,  1881,  and  she  had  filed  her  claim 
thereon  against  Barth- s  assigned  estate;  that  he  was  insolv- 
ent in  May,  1881,  and  owned  no  property  not  exempt  from 


Digitized  by 


Google 


Wis.]  august  TEEM,  18M.  565 

Ansorge  vs.  Barth  and  wife. 

execution ;  that  he  then  commenced  to  carry  on  a  whole- 
sale liquor  business,  conducting  it  in  the  name  of  A.  Barth, 
his  son,  and  ever  since  carried  on  the  same,  pretending  that 
he  was  the  agent  of  his  said  son  therein,  when  in  fact  the  . 
business  belonged  to  said  A.  Joseph  Barth,  who  was,  as  be- 
tween himself  and  his  son,  the  real  owner  thereof,  all  for 
the  purpose  of  fraudulently  concealing  the  profits  and  pro- 
ceeds of  said  business  from  his  creditors,  and  especially 
from  Mary  Van  den  Braak ;  that  in  fact  the  said  son,  A. 
Barth,  never  owned  any  interest  in  said  business,  although 
the  legal  title  thereto  was  in  his  name,  and  he  still  claimed 
to  be  in  possession  and  control  of  it  and  its  assets ;  that  the 
parcels  of  land  mentioned  were  purchased  at  the  times 
stated  with  and  out  of  the  profits  and  proceeds  of  said  busi- 
ness, and  conveyed  to  the  defendant  An7ia  Barth  with  the 
fraudulent  intent  of  keeping  the  same  from  the  creditors 
of  the  assignor ;  that  she  accepted  such  conveyances  without 
paying  anything  therefor,  and  with  the  intent  and  purpose 
of  aiding  her  husband  in  defrauding  his  creditors,  and  also 
accepted  an  assignment  of  one  share  of  stock  in  the  Fair 
&  Park  Association  of  Green  Bay,  Wis.,  of  the  value  of  $600, 
but  purchased  and  paid  for  by  her  said  husband;  that  prior 
to  the  action  A,  Joseph  Barth  had  made  application,  based 
on  said  assignment  and  proceedings  thereon,  to  be  dis- 
charged from  his  debts. 

It  was  found,  among  other  things,  as  matter  of  law,  that 
said  defendant  Anna  Bai'th  held  said  parcels  of  real  estate 
and  share  of  stock  in  trust  for  the  creditors  of  her  hus- 
band, A.  Joseph  Barth;  that  she  should  convey  and  assign 
said  property  to  the  plaintiff,  her  husband's  assignee,  to  be 
disposed  of  by  him  in  payment  of  the  debts  of  her  hus- 
band; and  that  he  should  deliver  up  possession  thereof 
accordingly,  and  be  restrained  from  transferring  or  incum- 
bering the  same ;  and  that  the  plaintiff  should  sell  and  dis- 
pose thereof  according  to  the  terms  of  the  assignment  and 
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of  the  law ;  and  that  the  plaintiff  recover  his  costs.  Judg- 
ment was  given  accordingly,  from  which  the  defendants 
appealed. 

For  the  appellants  there  were  briefs  by  Wigman  <&  Mar* 
tin,  attorneys,  and  Joshua  Stark,  of  counsel,  and  oral  argu- 
ment by  Mr.  Stark  and  Mr.  P.  IT.  Marthi. 

For  the  respondent  there  was  a  brief  signed  by  EUUj 
Greene  <&  Merrill,  attorneys,  and  E.  H.  EUiSy  of  counsel, 
and  oral  argument  by  E.  II.  Ellis. 

PiNNBT,  J.  It  appears  that  the  assignor,  Barthy  in  1874, 
was  engaged  with  others  in  the  wholesale  liquor  business, 
and  they  failed.  All  the  assignor's  property  not  exempt 
from  execution  was  taken  on  execution  and  sold.  With  his 
exemptions,  amounting  to  $200,  he  started  a  saloon,  and 
continued  in  that  business  until  May,  1881,  but  without 
much  success,  for  it  is  conceded  that  he  was  still  insolvent 
and  owned  no  property  not  exempt.  He  had  a  family  of 
eight  children,  six  of  whom  lived  with  him.  His  oldest  son, 
Alois,  was,  and  for  some  years  had  been,  engaged  in  carry- 
ing on  successfully  the  business  of  manufacturing  and  sell- 
ing cigars  upon  premises  adjoining  the  building  in  which  the 
assignor,  Barth,  had  his  saloon.  The  appellants  claimed 
that  in  May,  1881,  the  assignor,  Barth,  sold  and  transferred 
his  saloon  business  and  the  exempt  property  he  owned 
connected  therewith  to  his  son  Alois,  and  that  thereafter 
the  business  was  carried  on  by  and  in  the  name  of  the  son, 
by  whom  the  license  fees  and  special  taxes  on  the  business 
were  paid ;  that  the  assignor,  A.  Joseph  Barth,  was  em- 
ployed as  manager  of  the  business,  at  a  salary  of  $60  a 
month  during  the  first  two  years,  and  thereafter  of  $70; 
two  other  sons  were  also  employed  upon  various  salaries 
in  the  said  business;  that,  shortly  after  purchasing  the  sa- 
loon, Alois  borrowed  $400,  and  started  in  a  small  way  a 
wholesale  liquor  business  upon  the  same  premises.    It  ap- 
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peared  that  the  special  taxes  to  the  United  States  for  the 
liquor  business  had  been  charged  to  Alois,  the  son,  each  year 
from  May  7,  1883,  to  July,  1892,  and  receipts  given  there- 
for were  in  his  name,  and  that  licenses  were  issued  for  the 
same  business  by  the  city  of  Green  Bay  to  him  from  May, 
1887,  to  May,  1892;  that  Alois  Barth  did  not  actively  par- 
ticipate in  the  management  of  the  saloon  or  the  liquor 
business,  but  they  were  entirely  conducted  by  his  father. 
It  seems  to  be  a  fair  conclusion  from  the  evidence  that  the 
proceeds  of  the  cigar  business  were  not  used  in  any  way  for 
the  saloon  or  liquor  business,  but  that  each  business  was 
managed  and  conducted  entirely  separate  from  the  other ; 
and  the  question  presented  was  whether  the  title  and  owner- 
ship of  the  son  to  the  saloon  and  liquor  business  and  its 
proceeds  were  real  and  bona  fide^  or  whether  they  were 
merely  simulated,  and  a  sham  and  cover  to  protect  and 
keep  the  property  from  his  father's  creditors,  and  enable 
him  to  enjoy  and  dispose  of  it  at  his  pleasure. 

There  was  some  evidence  tending  to  show  that  on  a  few 
occasions  the  father  had  spoken  and  acted  in  reference  to 
the  business  as  his  own,  but  it  was  all  transacted  in  the 
name  of  the  son.  It  was  shown  beyond  dispute  that  the 
property  in  question  was  purchased  and  paid  for,  and  some 
of  it  considerably  improved,  from  the  proceeds  of  the  liquor 
business.  The  assignor,  Barth,  was  during  all  these  years 
insolvent,  and  there  was  a  judgment  over  him,  upon  which 
there  was  due  over  $10,000,  besides  interest;  and  this  fact 
shows  a  strong  motive  why  a  man  not  more  than  fifty- four 
3''ears  old  consented  to  become  a  subordinate  and  servant 
where  he  had  hitherto  been  owner  and  master.  After  the 
lapse  of  a  considerable  number  of  years,  he  made  the  as- 
signment, upon  the  basis  of  which  he  now  seeks  to  obtam 
a  discharge  from  his  debts;  and  this  is  significant,  and 
shows  his  anxiety  to  be  again  in  a  position  to  transact  busi- 
ness in  his  own  name;  but,  if  the  theory  advanced  by  the 
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appellants  is  true,  he  has  no  means  whatever  with  which  to 
engage  in  any  business  pursuit.  A  careful  examination  of 
the  evidence  shows,  so  far  as  we  can  discover,  that  all  that 
Alois,  the  son,  ever  contributed  to  the  business,  was  the 
mere  use  of  his  name;  for  it  is  doubtful  if  he  ever  paid  his 
father  anything  for  the  exempt  property,  and  ther borrowed 
money  raised  to  extend  the  business  was,  no  doubt,  paid 
out  of  its  profits.  There  is  certainly  no  evidence  that 
Alois  paid  anything  out  of  the  proceeds  of  his  cigar  busi- 
ness to  or  for  the  benefit  of  the  saloon  or  liquor  business, 
and  there  was  no  substantial  or  satisfactory  change  of  pos- 
session at  the  time  of  the  alleged  transfer.  The  facts  upon 
which  the  defendant  Anna  Barth  founds  her  title  are  cer- 
tainly very  equivocal,  not  to  say  suspicious.  Besides,  the 
relations  existing  between  the  parties  are  such  that,  while 
they  are  notj?er  se  a  badge  of  fraud,  yet  they  facilitate  and 
render  its  perpetration  comparatively  easy,  and  are  proper 
matter  for  consideration  in  connection  with  all  the  facts  and 
circumstances.  Ebxie  v,  Price^  31  Wis.  82,  86;  Beard  t, 
Dedolphy  29  Wis.  136.  The  assignor  and  his  wife,  as  well 
as  Alois,  all  testified  that  the  business  belonged  to  and  was 
the  business  of  the  latter,  and  that  his  father  had  no  inter- 
est in  it:  but  their  statements  to  this  effect  are,  to  a  great 
extent,  matter  of  opinion  and  conclusion,  and,  in  view 
of  the  circumstances,  are  not  very  satisfactory  evidence. 
Neither  the  books  kept  in  the  liquor  store  or  cigar  business, 
nor  any  documentary  evidence  whatever,  beyond  the  deeds 
to  the  real  estate  and  the  licenses  and  tax  receipts,  were 
presented  to  sustain  the  title  of  the  defendant  A^ina  Barth 
as  against  the  claim  of  her  husband's  creditors  and  the  cir- 
cumstantial and  cogent  evidence  of  fraud  thus  presented. 
The  issue  was  a  narrow  one ;  namely,  whether  A.  Joseph 
Barth  was  merely  a  hona  fide  employee,  without  interest 
or  ownership,  or  not.  There  was  no  evidence  to  show  that 
Alois  ever  actually  received  any  of  the  proceeds  of  the  sa- 


Digitized  by 


Google 


Wis.]  august  TERM,  1894.  559 

Ansorge  v&  Barth  and  wife. 

loon  or  liquor  business,  or  that  there  was  ever  any  account- 
ing between  the  father  and  son,  or  any  balance  stated  in 
relation  to  a  business  wholly  managed  by  the  former  and 
entirely  separate  and  distinct  from  the  cigar  business  of 
the  son;  and,  while  the  liquor  business  must  have  been 
quite  a  considerable  one,  the  books  kept  in  it  were  not  pro- 
duced, showing  the  amount  of  profits  gained,  or  what  dis- 
position or  use  had  been  made  of  them,  beyond  the  purchase 
of  the  property  in  question.  The  testimony  of  Alois  Barth 
in  regard  to  the  purchase  of  the  real  estate  places  whatever 
might  otherwise  be  considered  equivocal  or  ambiguous  in 
a  strong  and  clear  light  He  said  his  father  managed  the 
purchase  of  the  real  estate,  and  added :  "  I  could  not  tell  you 
anything  about  that.  It  may  he  so.  I  dorCt  know.  I  might 
have  heard  my  father  say  something  about  it,  but  1  never 
paid  any  attention  to  it.  My  mother  might  have  spoken 
of  it,  but  it  has  escaped  my  memory.  I  have  enough  to  do 
to  mind  my  own  lusinesa.'^^  And  yet  he  claims  that  he  fur- 
nished the  money  to  purchase  the  property,  and  that  it  was 
the  proceeds  of  his  liquor  business ;  that  he  kept  an  account 
of  the  money  in  his  mind,  but  in  no  other  way.  He  says 
he  was  not  present  when  the  bargains  were  made  for  the 
property ;  that  he  did  not  attend  to  the  buying  of  it,  but 
his  father  might;  that  it  might  have  been  by  some  other 
person.  "I  don't  know  anything  about  it.  Q.  Tou  didn't 
have  any  interest  in  that?  A.  No."  Although  he  subse- 
quently said  he  had  "  something  to  say  about  the  payment, 
and  the  manner  in  which  it  was  to  be  made,"  but  what  he 
does  not  state,  and  that  the  deed  was  to  be  made  in  the 
name  of  his  mother,  but  this  may  have  been  merely  ad- 
visory. 

The  theory  of  the  defense  is  that  Alois  gave  his  mother 
this  money,  part  of  the  proceeds  of  the  liquor  business, 
with  which  the  property  in  question  was  purchased ;  and 
it  is  claimed  that  the  assignor,  the  husband,  as  against  his 
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creditors,  had  a  right  to  give  Alois  his  exempt  property, 
and  bis  time  as  well  in  managing  the  business.  As  matter 
of  law,  this  is  correct  and  must  be  conceded.  Carhart  v, 
Earahawy  45  Wis.  340 ;  Allen  v.  Perry y  56  Wis.  185 ;  Daytm 
V.  Walshy  47  Wis.  113 ;  Mayers  v.  Kaiser^  85  Wis.  382.  But 
an  insolvent  debtor  cannot  accumulate  property  under  the 
cover  of  another's  name,  acting  ostensibly  as  the  agent  of 
such  other,  and  hold  it  as  against  his  creditors;  and  where 
such  a  claim  is  made,  it  is  always  a  question  of  fact  whether 
the  business  actually  belongs  to  such  other  person,  or  to 
the  ostensible  agent  and  debtor,  and  whether  the  alleged 
agency  was  a  mere  scheme  and  device  to  conceal  and  keep 
the  property  used  in  or  gained  by  it  from  his  creditors. 
Feller  v.  Alden,  23  Wis.  301;  Hoxie  v.  Price,  31  Wis.  82; 
Dayton  v.  Walsh,  47  Wis.  113 ;  Mayers  v.  Kaiser,  85  Wis. 
394;  Knapp  v.  Smith,  27  N.  T.  280;  Ahhey  v.  Deyo,  44 
N.  T.  347,  348. 

Appellants'  counsel  relied  on  the  case  ol  Mayers  v.  Kaiser, 
85  Wis.  382,  as  controlling  the  present  case,  but  that  case 
is  clearly  distinguishable  from  this  one.  In  that  case  it 
was  clearly  shown  that  the  wife  had  a  separate  estate,  in 
the  use  of  which  in  business  she  acquired  the  means  with 
which  she  purchased  the  real  estate  in  dispute ;  and  the 
fact  that  she  employed  her  husband  as  her  agent  on  a  sal 
ary,  though  an  inadequate  one,  or  he  even  gave  her  his 
services  in  managing  the  business,  it  was  held,  would  not 
render  the  property  liable  to  the  claims  of  his  creditors. 
Here  the  wife  had  no  separate  estate,  and  paid  nothing  for 
the  property.  The  money  with  which  it  was  purchased 
was  given  to  her  by  her  son,  it  is  said ;  but  we  think  the 
evidence  satisfactorily  shows  that  the  title  of  the  son  to 
the  liquor  business  and  the  money  realized  in  it  was  sim- 
ulated, and  was  fraudulent  as  against  her  husband's  credit- 
ors, and  that  it  was  in  fact  her  husband's  money.  It  will 
not  be  contended  that  an  insolvent  husband  might  give  bis 
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wife  money  with  which  to  buy  property,  and  that  she  could 
hold  it  as  against  his  creditors ;  and  yet  the  present  case  is 
not  materially  different.  The  trial  judge  heard  the  evi- 
dence of  the  witnesses,  and  found  the  claim  of  title  of  the 
defendant  Anna  Barth  to  the  property  in  question  fraud- 
ulent as  against  her  husband's  creditors,  and  that  the  money 
with  which  it  was  purchased  was  gained  in  a  business  con- 
ducted by  him  under  the  cover  of  the  name  of  his  son  and 
in  order  to  fraudulently  conceal  and  keep  the  same  and  its 
profits  from  his  creditors.  We  concur  in  this  conclusion, 
and  hold  that  the  judgment  of  the  circuit  court  is  correct. 
By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 


SoHAUEB  and  others.  Appellants,  vs.  Queen  Insubanob  Com- 
pany OP  America,  Eespondent. 

October  26 -^November  IS,  1894, 

Insurance  against  fire:  Agents:  Conflicting  duties:  Notice  of  cancel- 
lation. 

1.  The  owners  of  property  employed  insurance  agents  to  keep  it  con- 

tinually insured  to  a  certain  amount,  a  part  of  the  insurance  being 
taken  in  companies  represented  by  such  agents  and  a  part  in  other 
companies.  To  avoid  the  necessity  of  sending  and  returning  poli^ 
cies  as  they  were  canceled  and  rewritten  from  time  to  time^  alt  of 
the  policies  were  left  with  such  agents.  Held,  that  they  had  au- 
thority to  receive,  for  the  insured,  notices  of  cancellation  of  poli- 
cies. 

2.  The  duties  of  such  agents  to  the  insured  and  to  the  insurers  were  not 

repugnant 

APPEAL  from  the  Circuit  Court  for  Broum  Gbxmtj. 
The  plaintiffs,  as  partners,  owned  and  operated  a  grist- 
mill in  the  town  of  Kew  Franken,  Brown  county,  situated 
Vou88— 86 
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about  fourteen  miles  from  the  city  of  Green  Bay.  The 
firm  of  A.  A.  Warren  &  Son  were  insurance  agents  doing 
business  as  such  in  the  city  of  Green  Ba}^  On  Januarj^  11, 
1893,  the  plaintiflFs  procured  from  A.  A.  Warren  &  Son,  as 
such  agents,  the  policy  of  insurance  in  question  on  said 
mill,  insuring  the  same  against  loss  b}^  fire  to  the  amount 
of  $1,500  for  the  term  of  one  year.  On  January  25,  1893, 
said  mill  was  destroyed  by  fire;  and  on  May  8,  1893,  the 
plaintiffs  commenced  this  action  on  said  policy  to  recover 
said  loss,  the  complaint  being  in  the  usual  form. 

The  defendant  answered,  and  pleaded  the  condition  of 
the  policy  concerning  the  cancellation  of  the  same,  and  al- 
leged, in  effect,  that  Warren  &  Son  were  the  agents  of 
the  plaintiffs  for  the  purpose  of  keeping  said  property  in- 
sured, and  as  such  had  canceled  said  policy,  January  15, 
1893,  being  ten  days  before  the  fire. 

At  the  close  of  the  trial  the  defendant  asked  for  a  special 
verdict  in  the  event  that  the  case  was  submitted  to  the 
jury;  and  it  was  conceded  between  counsel  for  the  respect- 
ive parties  that,  if  the  plaintiffs  were  entitled  to  anything, 
they  were  entitled  to  $1,400,  and  interest  from  the  com- 
mencement of  this  suit.  Each  party  moved  the  court  to 
direct  a  verdict  in  their  favor  respectively;  and  thereupon 
the  court  submitted  to  the  jury  two  questions,  which  were 
answered  to  the  effect  (1)  that  A.  A.  Warren  &  Son  were 
the  agents  of  the  plaintiffs  for  the  purpose  of  procuring  in- 
surance upon  and  keeping  plaintiffs'  mill  property  insured 
to  a  certain  amount;  (2)  that  the  business  arrangements 
between  Warren  &  Son  and  the  plaintiffs,  in  reference  to 
the  plaintiffs'  insurance,  did  not  authorize  Warren  &  Son 
to  receive  notice  of  cancellation  of  policies  for  plaintiffs. 
The  court  thereupon  set  aside  the  answer  to  the  second 
question  so  submitted,  on  the  ground  that  it  was  not  sus- 
tained by  the  evidence,  and  rendered  judgment  in  favor  of 
the  defendant  upon  the  undisputed  evidence  and  the  an- 
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8wer  to  the  first  question,  dismissing  the  plaintiffs'  com- 
plaint.   From  that  judgment  the  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  by  W.  H.  Timlin, 
attorney,  and  Arthur  Babbitt,  of  counsel,  and  a  separate 
brief  and  oral  argument  by  Mr.  Timlin.  They  contended, 
inter  alia,  that  where  one  person,  who  is  the  agent  of  an 
insurance  company,  has  the  placing  of  insurance  for  another 
person,  such  a  relation,  if  it  constitutes  an  agency  at  all, 
constitutes  a  special  agency  merely,  which  is  terminated 
immediately  upon  the  procurement  of  the  insurance,  and 
gives  no  authority  to  such  special  agent  to  receive  notice 
of  cancellation  from  the  company.  Body  v.  Hartford  F, 
Ins.  Co.  63  Wis.  157;  WiUon  v.  N.  E.  F.  Ins.  Co.  140  Mass. 
210;  iMoix  v.  Oermania  Ins.  Co.  27  La.  Ann.  113;  Mut. 
Ass.  Soc.  V.  Scottish  Union  cfe  ^at.  Ins.  Co.  84  Ya.  116; 
Adams  v.  Manufacturer^  A  B.  Ins.  Co.  17  Fed.  Rep.  630; 
Kehler  v.  N.  O.  Ins.  Co.  23  id.  709;  Grace  v.  Am.  Cent 
Ins.  Co.  109  U.  S.  278;  Quong  Tae  Sing  v.  Anglo-Nev.  Ass. 
Corp.  86  Cal.  566;  S.  C.  10  L.  R.  A.  144  and  notes;  Her- 
mann V.  Niagara  F.  Ins.  Co.  100  N.  Y.  411 ;  Broadwater  v. 
Lion  F.  Ins.  Co.  34  Minn.  465 ;  White  v.  Conn.  F.  Ins.  Co. 
120  Mass.  330;  Indiana  Ins.  Co.  v.  Hartwell,  100  Ind.  566; 
Commercial  Union  Ass.  Co.  v.  State  ex  rel.  Smith,  113  id. 
331 ;  Mohr  dd  Mohr  DistUUng  Co.  v.  Ohio  Ins.  Co.  13  Fed. 
Rep.  74;  Runkle  v.  Cit.Ins.  Co.  6  id.  148;  Ins.  Co.  of  N.A. 
V.  Forcheimer,  86  Ala.  541.  Even  if  the  assured,  in  order 
to  enable  the  agent  more  readily  to  reinsure  in  case  of  can- 
cellation, surrenders  his  policy  to  the  agent,  such  agent  does 
not  thereby  become  the  agent  of  the  assured  for  the  pur- 
pose of  cancellation ;  and  notice  of  cancellation  to  such  an 
agent  is  insuflBcient.  Mallory  v.  Ohio  F.  Ins.  Co.  90  Mich. 
112;  Body  ^.  Hartford  F.  Ins.  Co.  63  Wis.  157.  The  pro- 
vision  in  a  policy  that  "  This  insurance  may  be  terminated 
at  any  time  by  request  of  the  assured,  or  by  the  company 
on  giving  notice  to  that  effect,  or  to  the  person  who  may 
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have  procured  this  insarance  to  be  taken,*'  does  not  cover 
a  case  where  the  one  who  procured  the  insurance  is  also 
agent  of  the  company.  Itis,  Cos,  v.  Radeny  87  Ala,  311; 
Gomm.  F.  Ins.  Co.  v.  Allen,  80  id.  571,  676;  Piedmont  <6  A. 
L.  In%.  Co.  V.  Young,  58  id.  476;  2  Wood,  Fire  Ins.  (2d  ed.), 
§  409;  London  cfe  L.  K  Ins.  Co.  v.  TumhuU,  86  Ky.  230. 
The  question  as  to  whether  the  agent  of  the  company  who 
issued  the  policy  was  the  agent  of  the  assured  for  the  pur- 
pose of  receiving  notice  of  cancellation,  is  a  question  of  fact 
to  be  determined  by  the  jury.  Roger  Williams  Ins.  Co.  v. 
Carrvngtony  43  Mich.  252. 

For  the  respondent  there  was  a  brief  by  Hume,  Oellerich 
<&  Sweet,  attorneys,  and  a  separate  brief  by  Gahe  Botick,  of 
counsel,  and  the  cause  was  argued  orally  by  X  W.  Hume 
and  Jir.  Bouck. 

Cassoday,  J.  The  plaintiffs  resided,  and  their  gristmill 
and  warehouse  were  situated,  fourteen  miles  from  Green 
Bay,  where  Warren  &  Son  had  for  years  conducted  an  in- 
surance business.  At  the  time  in  question,  and  for  a  long 
time  prior  thereto,  the  plaintiffs  did  all  their  insurance 
business  with  Warren  &  Son,  and  carried  upon  their  grist- 
mill and  warehouse  from  eight  to  ten  thousand  dollars 
insurance.  Of  that  amount  only  from  five  to  seven  thou- 
sand dollars  were  in  companies  represented  by  Warren  & 
Son,  and  the  balance  Warren  &  Son  were  in  the  habit  of 
procuring  for  the  plaintiffs  from  other  companies,  through 
other  insurance  agents.  The  character  and  situation  of  the 
property  seem  t>  have  made  it  difficult  at  times  to  pro- 
cure as  much  insurance  as  the  plaintiffs  were  desirous  of 
carrying.  The  result  was  that  policies  were,  from  time 
to  time,  canceled  by  certain  insurance  companies,  and 
rewritten  in  certain  other  companies.  This  necessitated 
more  or  less  correspondence  between  Warren  &  Son 
and  the  plaintiffs,  and  the  frequent  sending  and  return- 
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ing  of  policies.  Apparently  to  obviate  this  difficulty, 
the  plaintiffs,  in  the  fall  or  winter  of  1892,  and  prior  to 
January  1,  1893,  took  all  their  policies  of  insurance,  and 
delivered  them  to  and  left  the  same  with  Warren  &  Son, 
with  the  understanding  that  they  should  keep  their  prop- 
erty insured,  in  the  aggregate,  for  the  desired  amount;  and 
Warren  &  Son  agreed  to  do  so  to  the  best  of  their  ability. 

It  appears  that  in  the  forepart  of  January,  1893,  War- 
ren &  Son  held  policies  in  the  Oakland  Insurance  Com- 
pany on  the  property  of  the  plaintiffs,  in  the  aggregate  for 
about  three  or  four  thousand  dollars,  and  one  of  those  pol- 
ices, for  the  amount  of  $1,500,  was  canceled  by  that  com- 
pany and  Warren  &  Son,  and  in  lieu  thereof  the  policy  in 
question,  through  the  agency  of  Warren  &  Son,  was  issued 
by  the  defendant  to  the  plaintiffs,  without  any  previous 
knowledge  on  their  part,  and  without  their  paying  any 
premium  therefor.  About  January  13,  1893,  the  plaintiffs 
were  informed  by  Warren  &  Son  that  the  policy  of  $1,500 
in  the  Oakland  had  been  canceled,  and  a  new  policy  for  the 
same  amount  had  been  taken  in  the  defendant  company, 
with  which  they  expressed  themselves  satisfied.  January 
14,  1893,  the  defendant's  manager  wrote  Warren  &  Son 
from  Chicago,  requesting  an  "  immediate  retirement  of  this 
policy,"  on  the  ground  that  the  company  declined  all  busi- 
ness outside  of  Ft.  Howard  and  Green  Bay.  Warren  & 
Son  received  the  letter,  January  15,  1893,  and  entered  the 
policy  canceled  on  the  books  of  the  company,  January  19, 
1893.  Thereupon  Warren  &  Son,  in  pursuance  of  such 
general  understanding,  sought  to  procure  the  same  amount 
of  insurance  in  other  companies  and  through  other  agen- 
cies,—  first  in  Chicago  and  then  in  Green  Bay,  and  had 
succeeded,  all  but  writing  the  policy,  when  the  same  was 
prevented  by  the  occurrence  of  the  fire,  January  25, 1893. 

The  only  question  presented  is  whether  the  policy  was 
effectually  canceled  by  the  notice  so  given  to  Warren  & 
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Son  under  tbo  clause  of  the  policy  which  provides  that 
"this  policy  shall  be  canceled  at  any  time  at  the  request 
of  the  assured,  or  hy  the  company^  hy  gi/oingfive  dayi  notice 
of  such  cancellation.^^  The  only  objection  to  the  notice  is 
that  it  should  have  been  given  to  the  plaintiffs  personally, 
instead  of  Warren  &  Son ;  but  we  are  clearly  of  the  opin- 
ion that  the  trial  court  was  right  in  holding,  as  a  matter  of 
law,  upon  the  undisputed  evidence  that  the  business  ar- 
rangements between  Warren  &  Son  and  the  plaintiffs  in 
reference  to  their  insurance  authorized  Warren  &  Son  to 
receive  such  notice  of  cancellation.  Besides,  the  answer 
of  the  jury  to  the  first  question  is  unchallenged.  That 
finding  is  to  the  effect  that  they  were  such  agents  for  the 
purpose  of  procuring  insurance  upon  and  keeping  the  mill 
property  of  the  plaintiffs  insured  to  a  certain  amount.  To 
do  that  effectually  required  that  they  should  have  the 
earliest  possible  notice  of  any  cancellation.  To  serve  such 
notice  on  the  plaintiffs,  and  not  on  them,  would  tend  to 
defeat  the  very  object  of  such  agency.  It  certainly  would 
in  this  instance,  for,  as  it  was,  Warren  &  Son  did  not  have 
suflBcient  time  to  procure  a  new  policy  —  and  that  was  the 
very  object  of  requiring  the  notice.  Upon  the  facts  stated, 
we  must  hold  that  the  duties  of  Warren  &  Son  to  the  de- 
fendant and  to  the  plaintiffs  were  in  no  sense  repugnant. 
Hartford  F.  Ins.  Co.  v.  Reynolds^  36  Mich.  502 ;  ^/me  v. 
FramMin  F.  Ins.  Co.  105  K  T.  543. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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CuLBEBTsoN,  Administratrix,  Appellant,  vs.  The  Milwaukee 
&  NoETHBRN  Railboad  Company,  Respondent. 

October  gS  ^  November  IS,  1894. 

Eailroada:  Defective  appliances:  Injury  to  person:  Contributory  negli- 

genoe. 

PlaintiflTs  intestate,  wishing  to  move  a  car  loaded  with  lumber  a  short 
distance  in  the  mill  yard  in  which  he  was  foreman,  had  it  started 
by  a  horse  on  a  down  grade.  Being  unable  to  stop  it  with  the 
brake,  which  was  defective,  he  jumped  from  the  car  and  ran  in 
front  of  it,  and  attempted  to  stop  it  by  putting  chips,  etc.,  under 
the  wheels,  but  it  continued  to  move,  he  jumping  backward  in  front 
of  it,  until  it  struck  and  knocked  down  a  movable  tramway  which 
extended  across  the  track  about  100  feet  from  the  starting  point 
The  planks  of  the  tramway,  in  falling,  struck  and  threw  him  under 
the  car,  and  he  was  fatally  injured.  There  was  ample  room  for 
him  to  have  run  or  walked  by  the  side  of  the  car,  and  blocks  and 
pieces  of  wood  there  by  which  it  could  have  been  stopped.  He 
knew  the  tramway  was  in  the  way,  and  that  a  loaded  car  would 
strike  it  Held,  that  he  was  guilty  of  contributory  negligence  in 
unnecessarily  putting  himself  in  front  of  the  car,  in  a  place  of 
danger. 

APPEAL  from  the  Circuit  Court  for  Marinette  County. 

This  is  an  action  for  the  death  of  plaintifiTs  intestate, 
caused  by  the  alleged  negligence  of  the  defendant.  The 
deceased  was  the  husband  of  the  plaintiff.  He  was  in  July, 
1891,  yard  foreman  of  the  firm  of  Bird  &  Wells,  who  owned 
and  operated  a  saw  and  planing  mill  at  Big  Wausaukee,  a 
lumbering  point  on  defendant's  line  of  road.  A  spur  track 
from  defendant's  road,  about  a  mile  in  length,  ran  into  the 
mill  yard.  The  deceased  had  charge  of  the  piling  and  ship- 
ping of  lumber  in  the  yard.  When  cars  were  required  in 
the  yard  for  shipping  lumber,  the  defendant  set  them  into 
the  yard  with  an  engine,  and  took  them  out  again  when 
loaded.  When  it  became  necessary  to  move  cars  from  place 
to  place  in  the  yard,  they  were  moved  by  men  with  pinch 
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bars,  or  sometimes  with  a  horse  and  chain,  generally  under 
the  direction  of  the  deceased.  Sometimes  the  cars,  when 
so  moved,  were  stopped  with  a  brake,  and  sometimes  by 
putting  blocks  in  front  of  the  wheels. 

On  the  day  prior  to  the  accident,  a  foreign  flat  car  was 
set  in  the  yard  by  the  defendant's  employees.  It  had  a 
brake  which  could  not  be  set  so  as  to  hold  the  car.  On  the 
23d  day  of  July,  1891,  this  flat  car  stood  at  the  side  of  the 
planing  mill,  and  was  loaded  with  lumber  under  Culbert- 
son's  orders.  When  loaded  it  was  desired  to  move  it  a 
short  distance  to  the  east,  to  make  room  for  another  car 
to  come  up  to  the  mill  and  be  loaded.  There  was  a  down 
grade  in  this  direction.  Culbertson  was  on  the  car,  and 
called  a  yard  employee,  who  had  a  horse,  to  hitch  onto  the 
car  and  move  it.  The  employee  hitched  onto  the  car  with 
a  chain,  and  started  the  car.  It  began  to  move  too  fast, 
and  Culbertson  tried  to  stop  it  with  the  brake.  Finding 
the  brake  would  not  hold  the  car,  he  jumped  off  on  the 
north  side  of  the  car,  safely,  and  then  ran  in  front  of  the 
car,  about  the  middle  of  the  track,  and  began  to  throw 
chips,  and  anything  he  could  pick  up,  under  the  wheels  of 
the  car ;  the  car  at  the  same  time  moving  towards  him 
about  as  fast  as  a  man  could  walk,  and  he  jumping  back  to 
keep  out  of  the  way.  About  100  feet  east  of  the  place 
where  the  car  was  loaded,  a  movable  tramway,  composed 
of  heavy,  loose  plank,  extended  at  right  angles  across  the 
track,  and  about  five  feet  above  the  track,  connecting  two 
tramways  on  either  side  of  the  track.  Culbertson  knew 
of  the  tramway,  it  having  been  built  under  his  super- 
vision. The  planks  were  ordinarily  moved  aside  when  cars 
were  to  be  moved  through  it.  Culbertson  evidently  ex- 
pected to  stop  the  car  in  question  before  reaching  the  tram- 
way, but  he  did  not  succeed  in  doing  so,  and  the  lumber 
on  the  car  struck  the  loose  planks,  throwing  them  down 
on  the  track.    In  their  fall,  one  or  more  of  them  struck 
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the  deceased,  knocking  him  down  in  front  of  the  car.  The 
car  still  moved  perhaps  a  car  length,  and  doubled  up  the 
deceased  under  the  brake  beam,  and  he  received  injuries 
from  which  he  died. 

It  appeared  that  there  was  ample  room  on  the  side  of 
the  track,  for  the  entire  distance  the  car  moved,  so  that  a 
man  could  run  or  walk  along  by  the  side  of  the  car  with- 
out going  on  the  track,  and  that  there  were  blocks  and 
pieces  of  wood  there  by  which  the  car  could  be  blocked. 

These  facts  all  appeared  from  the  uncontradicted  evi- 
dence. A  verdict  was  directed  for  the  defendant,  and  from 
judgment  thereon  the  plaintiff  appeals. 

T.  R.  Hvddy  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Greene  c6  Vro^ 
man,  and  oral  argument  by  G.  E.  Vroman. 

WiNSLow,  J.  It  is  entirely  plain  from  the  foregoing  state- 
ment of  facts  that  the  deceased  was  guilty  of  contributory 
negligence.  When  he  got  oflF  from  the  car  he  w.as  on  the  side 
of  the  track,  in  a  place  of  perfect  safety.  From  this  place 
of  safety  he  voluntarily  put  himself,  unnecessarily,  in  front 
of  the  car,  in  a  place  of  danger.  No  duty  called  him  there, 
because  he  could  as  well  stop  the  car  from  the  side  as  from 
the  front.  Nor  did  he  go  there  to  escape  any  peril.  He  knew 
the  car  was  moving  towards  him.  He  knew  the  movable 
tramway  was  in  the  way,  and  that  a  loaded  car  would 
strike  it.  In  fact,  he  knew  all  the  elements  of  danger,  and, 
knowing  them,  he  voluntarily  assumed  the  risk.  Citation 
of  authorities  upon  such  a  plain  case  of  negligence  is  un- 
necessary. 

By  the  Gourt. —  Judgment  afBrmed. 
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Van  Fbaohbn,  Respondent,  vs.  The  City  of  Fort  Howaed, 

Appellant. 

October  S6  —  November  IS,  1894. 

Municipal  corporations:  Injury  from  defective  sidewalk:  Presentatioa 
of  "  claim  or  demand: "  Notice  of  injury:  Description  of  defect. 

1.  A  provision  in  a  city  charter  that  no  action  shall  be  maintained 

against  the  city  "upon  any  claim  or  demand  of  whatsoever  nature, 
other  than  a  city  bond  or  order/*  unless  such  claim  or  demand  shall 
first  be  presented  to  the  common  council,  is  held  to  apply  to  tort 
actions.     Vogel  v.  Antigo,  81  Wis.  642,  distinguished. 

2.  A  notice  of  injury  from  a  defective  sidewalk,  given  pursuant  to  sec. 

1389,  R.  S.,  described  the  defect  as  an  "unsound,  defective,  and 
dangerous  condition  "  of  the  walk.  It  was  proved  that  both  the 
plank  and  stringers  of  the  walk  were  rotten.  Heldy  that  the  notice 
described  *' generally  the  insufficiency  or  want  of  repair,**  and  was 
sufficient 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

This  is  an  action  to  recover  for  personal  injuries  to  the 
plaintiff  caused  by  a  defective  sidewalk  in  the  defendant 
city.  In  the  notice  to  the  city  of  the  accident,  the  place 
of  the  accident  was  described  as  being  on  the  east  side  of 
Chestnut  street,  "  between  Dousman  and  Hubbard  streets, 
and  opposite  the  property  owned  by  Flatten  Bros.,  and 
about  twentj'-one  feet  from  the  north  corner  of  the  barn 
occupied  by  said  Flatten  Bros.";  and  the  defect  claimed 
was  described  as  "an  unsound,  defective,  and  dangerous 
condition."  There  was  some  controversy  in  the  testimony 
whether  the  notice  described  truly  the  place  of  the  acci- 
dent. The  evidence  showed  that  the  planks  and  stringers 
of  the  sidewalk  were  rotten. 

The  plaintiff  filed  a  notice  and  claim  of  damages  with 
the  clerk  of  the  defendant  city.  The  claim  was  disalloweil 
by  the  common  council.  The  plaintiff  appealed  from  the 
order  disallowing  the  claim  to  the  circuit  court  for  Brown 
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county.  There  was  a  verdict  for  the  plaintiflF.  From  a 
judgment  on  that  verdict  the  defendant  appeals. 

Z.  A,  Cdlkws^  for  the  appellant,  to  the  point  that  an  in- 
jury to  the  person  occasioned  by  a  defective  sidewalk  is  not 
a  "claim  or  demand"  against  a  city,  cited  Vogel  v.  Antigo^ 
81  Wis.  642 ;  KelUy  v.  Madisorij  43  id.  638 ;  StHngham  v. 
Winnebago  Co.  24  id.  594 ;  Jung  v.  Stevens  Point,  74  id.  547 ; 
Bradley  v.  Eau  Claire,  56  id.  168 ;  Nance  v.  Falls  City,  16 
Neb.  85. 

For  the  respondent  there  was  a  brief  by  Wigman  cfe  Mar- 
tin, and  oral  argument  by  P.  H.  Martin.  To  the  point 
that  the  description  of  the  condition  of  the  sidewalk  as  un- 
sound (rotten),  defective,  and  dangerous  is  as  much  of  a 
"general  description  "  of  the  insufficiency  or  want  of  repair 
as  is  required  by  sec.  1339,  R  S.,  they  cited  Plum  -y.  Fond 
du  Lac,  51  Wis.  393;  WhiU  v.  Stowe,  54  Vt.  510;  SaUaday 
V.  DodgeviUe,  85  Wis.  318. 

Newman,  J.  In  limine  is  the  objection  that  the  circuit 
court  had  no  jurisdiction  to  try  the  case.  It  is  claimed 
that  there  was  no  authority  of  law  to  bring  the  case  into 
the  circuit  court  by  an  appeal  from  the  action  of  the  com- 
mon council.  Ordinarily,  an  action  for  such  a  cause  must 
be  brought  in  the  ordinary  way, —  by  the  service  of  a  sum- 
mons and  complaint, —  in  order  that  the  court  may  obtain 
jurisdiction  to  try  it.  In  an  ordinary  case  this  is  necessary 
in  order  to  give  the  court  jurisdiction  either  of  the  parties 
or  of  the  subject  matter.  But  it  is  competent  for  the  legis- 
lature to  provide  for  bripging  both  the  parties  and  the 
subject  matter  before  the  court  by  some  different  proceed- 
ing. This,  it  is  claimed,  the  legislature  has  done.  The 
charter  of  the  city  of  Fort  Howard  provides  (Laws  of  1891, 
ch.  420,  subch.  5,  sec.  6) :  "  No  action  shall  hereafter  be 
maintained  by  any  person  against  the  city  of  Fort  Howard, 
upon  any  claim  or  demand  of  whatsoever  nature,  other  than 
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a  city  bond  or  order,  unless  such  person  shall  have  first 
presented  such  claim  or  demand  to  the  common  council  of 
the  city.  The  determination  of  the  common  council,  dis- 
allowing in  whole  or  in  part  any  such  claim  or  demand, 
shall  be  final  and  conclusive  and  a  perpetual  bar  to  any 
action  in  any  court  founded  on  such  claim  or  demand,  un- 
less an  appeal  shall  be  taken  from  the  decision  and  deter- 
mination of  said  common  council"  to  the  circuit  court  for 
Brown  county. 

The  term  "claim  or  demand,"  without  other  words  of 
explanation  or  expansion,  is  held  to  include  only  claims  and 
demands  arising  upon  contract,  and  does  not  include  any 
cause  of  action  arising  from  a  tort  Kdley  v.  Madison^  43 
Wis.  638;  Bradley  v.  Eau  Claire^  56  Wis.  168;  Vogd  v. 
AntigOy  81  Wis.  642.  This  is  an  action  arising  from  a  tort, 
and  is  not  included  in  this  provision  of  the  charter  of  the 
defendant,  unless  it  shall  be  held  that  the  words  ^^  of  what- 
soever nature"  were  used  by  the  legislature  with  the  inten- 
tion to  enlarge  the  meaning  of  the  term  "claim  or  demand^ 
so  as  to  include  causes  of  action  arising  from  torts.  It  may 
not  be  entirely  clear  what  the  legislature  intended  by  the 
use  of  the  words  "  of  whatsoever  nature."  The  meaning 
of  the  words  in  that  connection  may  be  ambiguous.  Bat 
the  legislature  intended  them  to  have  some  force  and  mean- 
ing. Harrington  v.  Smith,  28  Wis.  43-67.  They  were 
absent  from  the  defendant's  charter,  as  originally  enacted. 
Laws  of  1873,  ch.  164,  subch.  5,  sec.  8.  They  were  put  into 
the  charter  by  ch.  420,  Laws  of  1891.  They  were  introduced 
into  the  charter  ex  industria.  They  were  intended,  obvi- 
ously, to  explain  or  expand  the  term  "claim  or  demand.^ 
They  have  no  restrictive  force.  They  evidently  enlarge  or 
expand  the  term.  Before,  that  term  included  all  causes  of 
action  arising  on  contract.  To  enlarge  it,  it  must  be  held 
to  include  causes  of  action  not  arising  on  contract.  These 
can  be  no  other  than  torts. 
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In  Koch  V.  Ashlandy  83  Wis.  361,  the  words  of  the  char- 
ter were ;  "  No  suit  of  any  kind  or  any  claim  of  any  character 
shall  be  brought  against  said  city,  but  the  claimant  shall 
file  his  claim  with  the  city  clerk."  It  was  held  that  the 
term  "any  claim  of  any  character"  includes  causes  of  ac- 
tion arising  on  torts.  It  seems  impossible  to  make  a  sub- 
stantial distinction  in  the  meaning  of  the  terms  "any  claim 
of  any  character "  and  "any  claim  or  demand  of  whatso- 
ever nature."  The  case  of  Vogel  v.  Antigo^  81  Wis.  642, 
differs  from  the  instant  case  in  this:  that  in  that  case  there 
was  no  provision  for  an  appeal  from  the  determination  of 
the  common  council  in  the  case  of  a  claim  founded  on  a 
tort,  while  in  the  instant  case  every  other  remedy  is  taken 
away  in  all  cases,  by  express  words.  It  is  held  that  the 
circuit  court  obtained  jurisdiction  by  the  appeal. 

The  notice  is  clearly  sufficient  in  its  description  of  the 
place  of  the  accident.  And  it  is  not  clearly  shown  that  the 
accident  did  not  happen  at  the  place  described.  The  ver- 
dict should  be  held  to  have  settled  that  question. 

The  notice  is  required  to  state  "  the  place  where  such 
damage  occurred,  and  describing  generally  the  insufficiency 
or  want  of  repair  which  occasioned  it."  R  S.  sec.  1339. 
While,  no  doubt,  a  better  and  in  many  respects  more  satis- 
factory description  of  the  "insufficiency  or  want  of  re- 
pair" of  this  sidewalk  which  caused  the  accident  could  as 
easily  have  been  given,  it  yet  cannot,  perhaps,  be  fairly 
said  that  this  does  not  describe  "generally  the  insufficiency 
or  want  of  repair."  It  was  described  as  being  in  "an  un- 
sound, defective,  and  dangerous  condition."  It  was  proved 
to  be  rotten,  both  plank  and  stringers.  It  cannot  well  be 
denied  that  the  term  "  unsound "  describes  generally  the 
condition  of  being  rotten,  when  applied  to  a  sidewalk. 
"Unsound  and  dangerous"  may  fairly  mean  "so  rotten  as 
to  be  dangerous."  So  it  is  held  that  the  notice  is,  in  this 
respect,  safficient.    It  did  describe  generally  the  insuffi- 
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ciency  and  want  of  repair  which  caused  the  damage.  This 
view  gets  some  support  from  ch.  85,  Laws  of  1893,  which, 
though  not  binding  as  a  rule  of  decision  in  this  case,  yet  is 
suggestive  of  the  legislative  policy  in  the  matter  involved. 
By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed.* 


Dufur,  Respondent,  vs.  Ashl/lnb  County,  Appellant 

Octob^  S3  —  November  IS,  1894, 

Judgment  by  default:  Premature  entry:  Vacdting, 

Ad  order  sustaining  a  demurrer  to  a  counterclaim  gave  leave  to  amend 
the  answer  within  ten  days  after  service  of  notice  of  tlie  entry  of 
said  order.  No  such  notice  was  served,  but,  the  answer  not  having 
been  amended,  judgment  was  taken  against  the  defendant  as  by 
default  Heldf  that  defendant  was  not  in  default  and  that,  upon 
an  application  made  at  the  same  term,  such  judgment  should  have 
been  vacated  as  a  matter  of  right 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

This  action  was  commenced  June  17,  1893,  to  recover 
upon  six  several  county  orders  issued  by  the  defendant, 
and  which  had  been  assigned  by  the  several  payees  thereof 
to  the  plaintiflf.  Each  order  is  alleged  in  the  complaint  as 
a  separate  cause  of  action,  and  their  aggregate  amount  is 
$221.38.  The  fifth  cause  of  action  is  upon  an  order  for 
$19.75  issued  by  the  defendant  to  Edward  Fenelly,  August 
2,  1892,  and  assigned  to  the  plaintiflf. 

The  defendant,  by  way  of  a  counterclaim,  alleged,  in 
eflfect,  that  said  Fenelly  was  county  clerk  of  said  county 
from  January  2,  1891,  to  December  31,  1892;  that  during 
said  time  certain  moneys  came  into  his  hands  as  such  derk 
by  virtue  of  his  office,  to  the  amount  of  $16,163.49;  that  he 
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had  converted  the  same  to  his  own  use,  and  refused  to  pay 
the  same  to  said  county  on  demand,  and  was  therefore  in- 
debted to  said  county  thereon, —  and  demanded  judgment 
against  the  plaintiff  that  the  fifth  cause  of  action  be  dis- 
missed, and  for  costs.  No  defense  was  made  to  any  of  the 
other  orders.  The  plaintiff  demurred  to  said  counterclaim 
on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  defense.  * 

Upon  the  hearing  of  said  demurrer,  it  was,  by  an  order 
made  November  20,  1893,  sustained,  with  leave  to  amend 
the  answer  within  ten  days  from  service  of  notice  of  entry 
of  said  order^  on  payment  of  $10  costs.  A  copy  of  said 
order  was  served  on  the  defendant's  attorney,  November 
22,  1893.  It  appearing  to  the  court,  December  22,  1893, 
that  no  amended  or  further  answer  or  demurrer  had  been 
served  on  the  plaintiff's  attorney,  it  was,  on  motion  of  the 
plaintiff's  attorney,  adjudged  that  the  plaintiff  have  and 
recover  of  the  defendant  the  sum  of  $221.38  damages,  to- 
gether with  the  further  sum  of  $33  for  costs  and  disburse- 
ments, amounting  in  all  to  the  sum  of  $254.38. 

Upon  the  affidavit  of  the  defendant's  attorney  herein,  to 
the  effect  that  no  notice  of  the  entry  of  the  said  order  was 
ever  served  upon  the  defendant  or  its  attorney,  and  upon 
an  order  to  show  cause,  at  the  same  term  of  said  court  at 
which  said  judgment  was  entered,  why  said  judgment  so 
entered  as  by  default  should  not  be  vacated  and  set  aside, 
it  was  ordered  by  the  trial  court  that  said  motion  be,  and 
the  same  was  thereby,  denied,  with  $5  costs.  From  this 
last  order  the  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
R.  Sleight^  and  for  the  respondent  on  that  of  Sanborfij 
Dufur  {&  Anderson. 

To  the  point  that  a  judgment  irregularly  obtained  should 
not  be  vacated  unless  some  defense  was  shown  to  exist, 
counsel  for  the  respondent  cited  Howey  v.  Clijfordy  42  Wis. 
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561;  BonneU  v.  Ch^ay^  36  id.  574;  L&mi  v.  Ooldberg^  40  id. 
308 ;  Seymour  v.  Chippewa  Co.  id.  62 ;  RoUi/tis  v.  Kahiiy  66 
id.  658;  Salter  v.  HUgen,  40  id.  363. 

Cassoday,  J.  Undoubtedly,  trial  courts  have  control  of 
their  own  judgments  during  the  term  at  which  they  are 
entered,  and  during  such  term  may  set  them  aside  for  ir- 
regularities merely.  As  indicated  in  the  foregoing  state- 
ment, the  application  to  vacate  and  set  aside  the  judgment 
was  made  and  denied  at  the  same  term  of  the  court  at 
which  it  was  entered. 

By  the  express  terms  of  the  order  sustaining  the  demur- 
rer, the  defendant  could  not  be  put  in  default  except  by 
ten  days'  notice  of  the  entry  of  said  order.  The  rule  of 
court  required  the  clerk  of  the  trial  court  to  enter  a  brief 
statement  of  all  applications  to  the  court  for  orders  "  in 
his  minute  book,  with  the  action  of  the  court  thereon,"  and 
provides  that "  no  such  order  shall  be  operative  unless  such 
statement  shall  be  then  and  there  so  entered."  Circuit  Court 
Rule  IV,  sec.  9.  It  is  undisputed  that  no  such  notice  of 
any  such  entry  of  that  order  was  ever  given,  and  it  does 
not  appear  that  any  such  entry  was  ever  made.  If  it  was 
not  made,  then,  under  the  rule,  it  would  seem  the  order 
was  inoperative.  The  judgment  was  therefore  so  entered, 
not  only  without  any  notice  to  the  defendant's  attorney, 
but  before  the  defendant  was  in  default.  This  was  im- 
proper. KnowUs  V.  Fritz^  58  Wis.  216 ;  Reichert  t).  Loni- 
berg^  87  Wis.  543.  The  application  to  vacate  and  set  aside 
the  judgment  was  promptly  made  at  the  same  term,  and 
should  have  been  granted  as  a  matter  of  right.  It  is  unlike 
an  application  after  the  term  and  as  a  matter  of  favor, 
under  sec.  2832,  R  S. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 
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DuFUK,  Eespondent,  vs.  Ashland  County,  Appellant. 

October  S6  —  November  13,  1894, 

APPEAL  from  the  Circuit  Court  for  AsJdand  County. 
The  cause  was  submitted  for  the  appellant  on  the  brief 
of  a.  Sleight 

Cassoday,  J.  In  pursuance  of  the  stipulation  filed  herein, 
and  for  the  reasons  given  in  the  opinion  in  the  case  of 
JDufur  V.  Ashland  Co.^  ante,  p.  574,  the  order  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded  for  further 
proceedings  in  accordance  with  that  opinion. 


Dodge  and  others,   Executors,   Appellants,   vs.  Ashland 

County  and  another.  Respondents. 

Dodge  and  others.  Executors,  Respondents,  vs.  Ashland 

County  and  another,  Appellants. 

October  26  —  November  IS,  1894, 

Highways:  County  roads:  County  board  acts  for  towns:  Liability  for 

trespasses. 

In  laying  out  a  so-called  "  county  road  '*'  under  sees.  1800-1807,  R  S., 
the  county  officers  act  not  on  behalf  of  the  county,  but  on  behalf 
of  the  towns  through  which  the  road  runs ;  and  where  the  proceed- 
ings are  so  defective  that  no  legal  highway  is  laid  out,  the  county 
is  not  liable  for  trespasses  committed  by  such  officers  in  attempting 
to  open  the  road. 

APPEALS  from  the  Circuit  Court  for  Ashland  County. 

Trespass  for  timber  cut.  The  plaintiffs  owned  a  large 
tract  of  timber  land  in  the  town  of  Vaughan,  Ashland 
county.  The  county  board  of  Ashland  county,  upon  a  pe- 
tition signed  by  more  than  fifteen  freeholders  in  each  of 
Vol.  88—87 
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the  towns  of  Vaughan,  Knight,  Ashland,  Morse,  Jacobs, 
and  Butternut,  attempted  to  lay  out  a  highway,  under  sees. 
1300-1307,  R  S.,  running  through  the  said  towns.  That 
part  of  the  proposed  highway  in  the  town  of  Vaughan  ran 
through  the  lands  of  the  plaintiffs.  The  proceedings  were 
60  defective  that  no  legal  highway  was  laid  out,  and  this 
fact  was  conceded  by  the  defendants  on  the  trial.  After 
the  highway  was  in  form  laid  out,  the  county  board  made 
a  contract  with  the  defendant  McGeehan  to  open  and  con- 
struct that  part  of  the  same  in  the  town  of  Yaughan,  and 
in  accordance  with  that  contract  McGeehan  cut  and  re- 
moved a  large  quantity  of  timber  of  various  kinds  and 
cordwood  from  the  plaintiffs'  lands.  The  plaintiffs  claim, 
and  the  evidence  seems  to  show,  that  a  part  of  this  timber 
and  wood  was  cut  outside  of  the  lines  of  the  proposed  high- 
way. 

The  court  directed  a  verdict  for  the  plaintiffs  against 
both  defendants,  and  only  left  to  the  jury  the  question  of 
the  amount  and  value  of  the  cordwood  removed,  there 
being  no  dispute  under  the  Evidence  as  to  the  amount  of 
timber.  The  verdict  was  for  the  following  sums:  For  pine 
timber  converted,  $289.92;  for  spruce  timber  converted, 
$9.44;  for  bass  wood  timber  converted,  $46.20;  for  cord- 
wood, $190.00;  total,  $537.56.  The  plaintiffs  moved  for 
judgment  non  obdayite  veredicto  for  $1,573.08  against  the 
county  for  timber  and  wood  cut  within  the  right  of  way, 
and  for  $259.90  against  McGeelmn  for  timber  and  wood  cut 
outside  the  right  of  way,  claiming  that  these  sums  were 
proven  by  the  uncontradicted  evidence;  which  motion 
was  overruled,  and  the  plaintiffs  excepted.  The  plaintiffs 
then  remitted  from  the  verdict  $41.58  from  the  amount 
found  to  be  due  for  basswood,  the  verdict  by  error  placing 
said  amount  at  $46.20,  when  it  should  have  been  $4.62. 
Both  parties  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  and  both  motions  were  overruled  and  exceptions 
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taken.  Judgment  was  rendered  against  the  defendants 
jointly  for  $493.98  damages,  and  for  costs,  and  from  tliis 
judgment  both  parties  appeal. 

A.  E.  Dixon^  for  the  plaintiffs. 

For  the  defendants  the  cause  was  submitted  on  briefs 
by  li.  Sleight. 

WiNSLow  J.  We  shall  not  consider  the  question,  much 
discussed  in  the  books,  as  to  whether  a  county  is  liable  for 
the  torts  of  its  officers  committed  in  the  attempted  dis- 
charge of  their  corporate  duties.  In  our  opinion  we  do 
not  reach  that  question,  because  there  is  another  ground 
upon  which  we  think  it  must  be  held  that  there  is  no 
liability  against  the  county  in  this  case.  That  ground 
will  be  briefly  stated.  The  proposed  highway  was  at- 
tempted to  be  laid  out  under  sees.  1300-1307,  R  S.  Al- 
though the  statute  refers  to  highways  so  laid  out  as 
"county  roads,"  examination  of  the  statute  reveals  the 
fact  that  this  is,  in  some  sense  at  least,  a  misnomer.  It  is 
true  the  road  so  laid  is  laid  out  by  the  county  authorities, 
but,  after  all,  the  question  is  not  whether  the  highway  is 
laid  out  by  one  set  of  officers  or  by  another,  or  what  the 
official  character  or  title  of  such  officers  may  be,  but  for 
whom  are  they  acting.  Are  they  a^cting  for  the  county  or 
for  the  various  towns  through  which  the  road  runs?  Sees. 
1303  and  1304  seem  to  conclusively  establish  the  fact  that 
they  are  acting  for  the  several  towns  through  which  the 
road  is  laid.  All  the  damages  assessed  are  to  be  paid  by 
the  towns,  and  whenever  the  total  amount  of  damages 
charged  to  any  town  exceeds  $1,500  the  electors  of  that 
town  have  an  absolute  veto  power  upon  the  entire  proceed- 
ing so  far  as  that  town  is  concerned.  Further,  it  appears 
by  sec.  1307  that  such  highways  are  to  be  opened  and  re- 
paired by  the  respective  towns,  and  the  county  board  has 
power  to  open  them  only  in  case  the  town  board  neglects 
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or  refuses  to  do  so,  and  apparently  has  neither  the  power 
to  repair  the  same  nor  is  it  under  any  liability  for  neglect 
to  do  so.  R  S.  sec.  1308.  See,  also,  E.  S.  sec.  1339,  and 
Stilling  v.  Thorp,  54  Wis.  528.  The  conclusion  is  irresist- 
ible that  the  road  becomes,  when  laid,  to  all  intents  and 
purposes  the  highway  of  the  town  through  which  it  passes, 
precisely  as  if  laid  by  the  supervisors  of  the  town.  If  this 
be  so,  it  seems  very  clear  that  the  county  supervisors,  in 
laying  it,  are  not  acting  on  behalf  of  the  county,  but  on  be- 
half of  the  towns.  The  fact  that  they  are  county  oflBcers 
is  not  a  controlling  element  in  the  matter.  The  legislature 
ma}^  undoubtedly  authorize  county  officers  to  act  for  a 
town,  and  thia  it  seems  to  us  has  bean  done  here.  Under 
this  view  of  the  law  it  is  evident  that  no  liability  was  es- 
tablished against  the  defendant  county. 

On  the  plaintiffs'  appeal  it  is  clear  from  the  evidence  that 
the  finding  of  the  jury  that  only  100  cords  of  cordwood 
were  cut  and  removed  by  the  defendant  McGeehan  is  con- 
trary to  the  great  weight  of  the  evidence.  The  evidence 
was  substantially  uncontradicted  that  a  much  larger  amount 
of  cordwood  had  been  cut.  But  as  this  evidence  was  a 
mere  estimate,  made  after  the  wood  had  been  largely  re- 
moved; we  do  not  feel  that  it  would  be  just  to  order  judg- 
ment, but  let  the  parties  present  their  proofs  upon  a  new 
trial. 

By  the  Court. —  Judgment  reversed  on  both  appeals,  and 
action  remanded  for  a  new  trial 
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Skll,  Respondent,  vs.  Mississippi  River  Logging  Company, 

Appellant. 

October  S$  —  November  IS,  1894, 

Pleading:  Action^  tort  or  contract?  Deceit:  Demand  of  judgment:  Con-' 
tract  inditced  by  fraud:  Performance:  Waiver:  Evidence:  Agency, 

1.  A  complaint  alleging  the  making  of  a  contract  by  which  plaintiff 

agreed  to  drive  certain  logs  for  defendant  for  $1,000 ;  that  plaintiff 
was  induced  to  so  agree  by  defendant's  false  and  fraudulent  state- 
ment, upon  which  be  relied,  that  the  number  of  the  logs  did  not 
exceed  8,700;  that  the  actual  number  thereof  exceeded  11,000,  and 
the  expense  of  driving  them  was  thereby  greatly  increased ;  that 
plaintiff  drove  all  of  the  logs  to  the  place  agreed  upon ;  and  that  a 
fair  and  reasonable  compensation  therefor  was  $4,000,  for  which 
amount  judgment  is  demanded,  with  interest  and  costs,—  is  held  to 
state  a  cause  of  action  for  damages  for  the  deceit,  and  not  upon 
contract,  although  it  demands  a  judgment  proper  only  in  an  action 
on  contract 

2.  If  the  defendant  was  in  doubt  as  to  the  nature  of  the  action,  it 

should  have  moved  to  have  the  complaint  made  more  definite  and 
certain. 
8l  It  appearing  that  the  plaintiff  did  not  discover,  and  could  not  by 
using  due  diligence  have  discovered,  the  falsity  of  the  representa- 
tion until  the  logs  were  in  the  river  with  others  in  its  care,  and  the 
drive  was  in  progress,  and  it  was  impracticable  to  abandon  them, 
the  completion  of  the  drive  was  not  an  affirmance  of  the  contract 
or  a  waiver  of  his  right  to  recover  damages  for  the  fraud,  measured 
by  what  the  work  was  reasonably  worth. 

4.  The  question  being  whether  an  agent  of  a  corporation  induced  the 

making  of  a  contract  with  it  by  false  representations,  evidence  of 
what  took  place  at  and  before  the  execution  of  the  contract  was 
admissible  to  show  such  false  representations. 

5.  The  authority  of  a  person  to  make  a  certain  contract  for  a  corpora- 

tion being  in  issue,  a  question  whether  he  had  received  any  in- 
struction from  the  company  or  any  of  its  officers,  agents,  or 
servants  to  make  the  contract,  was  objectionable  as  being  too  gen- 
eral in  form  and  as  calling  for  conclusions,  and  its  exclusion  was 
Bot  error  where  he  was  allowed  to  state  how  he  came  to  make  the 
contract 
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APPEAL  from  the  Circuit  Court  for  Ashland  County. 
The  complaint  alleges,  in  substance,  that  March  21,  1893, 
the  defendant,  a  corporation  created  for  logging  and  lum- 
bering, had  a  quantity  of  pine  saw  logs  in  and  along  the 
east  fork  of  the  Chippewa  river,  and  by  its  agent  entered 
into  an  agreement  with  the  plaintiff  to  drive  them  below 
the  railroad  bridge  at  Glidden,  Wis.,  and  for  the  purpose 
of  inducing  the  plaintiff  to  enter  into  such  contract  falsely 
and  fraudulently  stated,  represented,  and  guarantied  that 
the  number  of  said  logs  was  3,700  bj'  actual  count  and  no 
more;  that  the  logs  were  tlien  covered  up  with  three  or 
four  feet  of  snow;  that,  relying  on  such  statement  and 
representation,  plaintiff  promised  and  agreed  to  drive  all 
the  said  logs  lying  as  aforesaid,  having  defendant's  mark 
thereon,  for  the  sum  of  $1,000;  that  in  the  spring  the 
plaintiff  went  with  a  crew  to  drive  them,  and  soon  there- 
after ascertained  that  the  number  of  the  logs  greatly  ex- 
ceeded 3,700,  and  reached  the  number  of  11,617,  whereby 
an  increased  crew  and  additional  expense  were  required  in 
driving  them;  that  the  inducement  to  enter  into  the  con- 
tract was  the  representation,  statement,  ami  guaranty  that 
the  number  of  logs  so  to  be  driven  did  not  exceed  3,700, 
and  the  plaintiff  relied  thereon;  that  he  drove  all  the  logs, 
11,617,  to  the  point  mentioned,  and  that  the  fair,  just,  and 
reasonable  price  and  compensation  therefor  is  the  sum  of 
$4,000,  for  .which  the  plaintiff  demanded  judgment,  with 
interest  and  costs. 

The  defendant  denied  entering  into  the  agreement,  and 
alleged  that  if  the  plaintiff  drove  the  logs  under  a  contract 
it  was  not  made  by  the  defendant.  It  was  further  alleged 
that  the  plaintiff,  July  14,  1893,  at  Glidden,  drew  his  order 
or  bill  on  the  defendant,  requesting  it  to  pay  one  Schloes, 
receiver  of  Schloss,  Adler  &  Co.,  $670  out  of  money  com- 
ing to  him  for  driving  said  logs;  that  an  action  was  brought 
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to  enforce  payment  of  said  order  by  the  payee  thereof 
a^nst  the  defendant,  and  the  same  is  pending;  also,  that 
an  action  was  brought  against  plaintiff  by  one  Spencer, 
August  1,  1893,  and  the  defendant  was  garnished  for  the 
sum  of  $581.90,  and  the  same  was  still  pending. 

Upon  the  trial  before  the  court  and  jury,  a  special  ver- 
dict was  found,  finding,  by  direction  of  the  court,  the  cor- 
porate existence  of  the  defendant,  and  that  John  Pearl 
entered  into  the  written  agreement  for  driving  the  logs  of 
the  defendant,  in  the  name  of  the  defendant;  that  the 
plaintiflf  drew  the  order  mentioned  in  defendant's  answer, 
and  the  pendency  of  an  action  thereon,  and  of  the  garnishee 
suit,  as  alleged  in  the  answer,  as  well  as  that  the  plaintiff 
drew  another  order  on  the  defendant,  in  favor  of  Lamoreux, 
Shea  &  Wright,  for  $330,  July  14,  1893.  The  jury  found 
(1)  that  John  Pearl  was  the  duly  authorized  agent  of  the 
defendant,  as  alleged,  when  he  entered  into  the  contract  in 
question ;  (2)  that  it  clothed  Pearl  with  authority  as  its 
agent,  and  held  him  out  as  such  at  the  time  he  entered 
into  the  contract ;  (3)  that  plaintiff  entered  into  the  con- 
tract with  Pearl  as  defendant's  agent,  believing  him  to  bo 
such. in  good  faith,  jind  without  notice;  (4)  that  Pearl  made 
the  alleged  false  and  fraudulent  representation;  (5)  that 
plaintiff  entered  into  the  contract  relying  thereon  and  be- 
lieving it  to  be  true;  (6)  that  the  representation  was  false 
and  fraudulent ;  (7)  that  Pearl  knew  it  was  false  and  fraudu- 
lent ;  (8)  that  the  plaintiff  could  not  have  found  it  was  false 
and  fraudulent  by  using  due  diligence;  (9)  that  the  sum  due 
for  driving  all  the  logs  driven  by  him,  including  amounts 
assigned  by  him  to  the  persons  mentioned  in  the  answer 
and  the  Spencer  garnishee  claim,  was  $3,606.64. 

The  court  gave  judgment  on  the  verdict,  deducting  the 
amount  of  the  two  orders  mentioned  in  the  answer,  leav- 
ing the  amount  $2,606.64,  for  which  judgment  was  given 
for  the  plaintiff  with  costs,  and  stayed  execution  until  the 
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determination  of  the  garnishee  action,  providing  that  any 
sum  recovered  by  Spencer  therein  should  be  deducted  upon 
order  of  the  court.  The  defendant  appealed,  and  assigned 
various  errors,  noticed  in  the  opinion,  where  other  ma- 
terial facts  are  stated. 

For  the  appellant  there  was  a  brief  by  Jenkins  cfe  Jeti- 
kins,  and  oral  argument  by  J,  J.  Jenkins,  They  contended, 
inter  cUiay  that  having  gone  on  with  the  work  under  the 
contract  after  discovering  the  fraud,  the  plaintiflF  waived 
the  fraud  and  cannot  recover  excepting  on  the  special  con- 
tract. Selway  v.  Fogg^  5  Mees.  &  W.  83 ;  Saratoga  &  S.  R. 
Co.  V,  Row^  24  Wend.  74;  Nounnan  v.  Sutter  Co.  Land  Co. 
81  Cal.  1.  Where  a  party  defrauded  brings  an  action  on  the 
contract  to  enforce  it,  he  thereby  waives  the  fraud  and 
aflBirms  the  contract.  Ferguson  v.  Carrhigton^  9  Barn.  &  G. 
59;  Kimball  v.  Cunningham^  4  Mass.  502;  Whitney  v.  AU 
Zaire,  4  Denio,  554 ;  Jloyd  v.  Brewster,  4  Paige,  537. 

For  the  respondent  there  was  a  brief  by  Rossman  dk 
Foster,  and  oral  argument  by  G.  P.  Rossman. 

PiNNEY,  J.  1.  The  contract  mentioned  in  the  complaint 
was  in  writing,  and  purported  upon  its  face  to  have  been 
made  between  the  plaintiff  and  John  Pearl  for  the  defend- 
ant, the  Mississippi  River  Logging  Company,  but  was 
signed  by  Pearl  in  his  individual  capacity  only,  and  in- 
cluded all  logs  having  marks  owned  or  controlled  by  that 
company  and  the  Chippewa  Logging  Company;  and  it  was 
stipulated  that  the  plaintiff  was  to  have  the  use  of  all  dams 
and  driving  improvements  of  the  defendant  on  the  stream, 
free  of  charge,  for  the  drive.  The  contract  was  in  other 
respects  as  stated  in  the  complaint.  Considerable  evidence 
was  produced,  bearing  upon  the  question  of  PearFs  author- 
ity as  the  agent  of  the  defendant  to  make  the  contract  and 
represent  the  defendant  in  the  transaction.  There  was 
sufficient  evidence  to  support  the  verdict,  and  the  motion 


Digitized  by 


Google 


Wi3.]  AUGUST  TERM,  1894.  585 

Sell  vs.  Mississippi  River  Logging  Co. 

for. A  new  trial,  so  far  as  based  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence,  was  rightly  overruled. 

2.  The  important  question  in  this  case  is  whether  the 
complaint  was  rightly  regarded  by  the  circuit  court  as 
founded  on  the  alleged  fraud  and  deceit,  or  was  on  the 
contract.  Objection  was  taken  to  the  evidence  oflFered  and 
received  tending  to  show  fraud  in  making  the  contract,  and 
to  submitting  to  the  jury  the  several  questions  embraced 
in  the  verdict  on  that  subject;  the  defendant  contending 
that  the  action  was  upon  contract,  and  that  as  the  plaintiff 
had  assigned  to  the  respective  payees  of  the  orders  drawn 
by  him  on  the  defendant  the  entire  contract  price,  1^1,000, 
therefore  there  could  be  no  recovery  in  his  favor.  The 
complaint  is  of  commendable  brevity,  but  the  ambiguity 
of  its  allegations  as  to  the  nature  of  the  action  is  such  that 
it  is  far  from  being  a  precedent  worthy  of  imitation.  If 
the  defendant  had  been  in  doubt  as  to  what  the  complaint 
meant,  it  should  have  moved  to  make  it  more  definite  and 
certain;  but  it  chose  to  take  the  risk  of  the  construction 
the  court  might  place  upon  it  at  the  trial,  and  has  no  right 
to  complain  that  it  was  surprised  thereby.  The  defendant 
could  easily  have  guarded  against  it.  We  think  the  court 
rightly  held  that  the  gravamen  of  the  charge  was  fraud 
and  deceit  practiced  by  the  defendant  on  the  plaintiff  as  to 
the  number  of  logs  affected  by  the  contract,  and  that  the 
terms  of  the  contract  are  stated  by  way  of  inducement, 
and  not  as  of  the  substance  of  the  complaint.  It  then 
states  the  making  of  the  false  and  fraudulent  representa- 
tions to  induce  the  plaintiff  to  enter  into  the  contract,  and 
upon  the  truth  of  which  he  relied,  the  increased  expenses 
of  the  drive,  and  that  the  fair  and  reasonable  compensation 
for  driving  the  11,617  logs  was  $4,000,  and  demands  judg- 
ment for  that  amoi^nt,  with  interest  and  costs.  The  com- 
plaint ought  not,  we  think,  to  have  been  held  defective  at 
the  trial  because  the  plaintiff  demanded  a  judgment  which 
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was  proper  only  in  an  action  on  contract,  and  which  was 
not  a  proper  way  in  which  to  state  his  claim  for  damages. 
The  defendant  contends  that  the  plaintiff,  having  gone 
on  with  the  work  after  discovering  the  fraud,  waived  it, 
and  could  not  recover,  except  the  special  contract  price  of 
$1,000.  The  evidence  tended  to  show  that  when  the  con- 
tract was  made,  owing  to  the  situation  of  the  logs  and  the 
great  depth  of  snow,  it  was  impossible  to  get  at  the  num- 
ber of  them,  and  that  the  plaintiff  did  not  discover  the 
fraud  until  after  the  logs  were  in  the  stream,  mingled  with 
large  quantities  belonging  to  others  then  being  driven  by 
the  plaintiff,  when  it  was  impracticable  for  him  to  repu- 
diate the  contract  on  the  ground  of  fraud,  and  in  fact  not 
until  the  drive  was  progressing  and  had  been  nearly  com- 
pleted. The  jury,  under  proper  instructions,  found  that 
the  plaintiff  could  not  have  found  out  the  falsity  of  the 
representations  by  using  due  diligence.  It  is  well  estab- 
lished that  one  who  has  been  drawn  into  executing  a  con- 
tract by  fraudulent  representations  may  affirm  the  contract 
after  the  discovery  of  the  fraud,  whether  executed  or  ex- 
ecutory, and  sue  and  recover  damages  therefor;  and  so, 
also,  when  the  contract  is  wholly  or  partially  executed,  he 
may  bring  his  action  for  the  damages,  but  cannot  maintain 
an  action  depending  for  its  maintenance  upon  a  rescission 
of  the  contract.  Whitney  v.  AllairOy  4  Denio,  554;  S,  C. 
1  N.  Y.  305;  Saratoga  dc  S.  R.  Co.  v.  Row,  24  Wend.  74; 
Middleton  v.  t/erdee,  73  Wis.  40,  41.  This  is  not  inconsist- 
ent with  what  was  decided  in  Selioay  v.  Fogg,  5  Mees.  &  W. 
83,  where  the  plaintiff  discovered  the  fraud  before  entering 
upon  the  work,  but  proceeded  to  performance,  and  was  not 
allowed  to  recover  in  assumpsit  as  on  an  implied  contract. 
Whether  he  might  have  recovered  as  for  deceit,  if  he  had 
discovered  the  fraud  after  entering  upon  performance,  was 
not  in  question  in  that  action,  though  the  court  express  an 
opinion  against  a  recovery  in  such  a  case. 
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In  the  present  case  the  plaintiff  had  no  option,  for  when 
he  discovered  the  fraud  the  logs,  with  others,  were  in  the 
river  under  his  care,  and  the  drive  was  in  progress  and  it 
could  not  be  stopped.  He  could  not  safely  abandon  them, 
and  it  was  impracticable  to  do  otherwise  than  complete 
the  drive.  There  could  be  no  valid  contract  until  it  was 
ratified  with  a  knowledge  of  the  fraud;  and  if  a  party 
affirms  a  contract  with  knowledge  of  the  fraud,  he  affirms 
it  wholly,  but  not  as  a  contract  made  in  good  faith.  He 
<loes  not  thereby  waive  his  claim  for  the  damages  caused  by 
the  fraud.  Whitney  v.  Allaire,  1  N.  Y.  311,  312.  In  order  to 
constitute  a  waiver,  "there  must  be  something  equivalent 
to  a  ratification  of  the  contract  after  discovery  of  the  fraud ; 
and  this  may  be  either  by  acts  of  express  recognition  of  its 
binding  force,  or  by  allowing  the  other  party  to  proceed 
upon  it  and  change  his  position,  or  by  the  intervention  of 
the  rights  and  interests  of  innocent  third  persons.  He  may 
still  bring  an  action  for  the  damage  sustained  by  being 
drawn  into  the  contract."  Bigelow,  Fraud,  188.  In  Coo- 
ley,  Torts,  505,  it  is  said  that :  "  Fraud  may  be  waived  by 
an  express  affirmance  of  the  contract.  Where  an  affirmance 
is  relied  upon,  it  should  appear  that  the  party  having  a 
right  to  complain  of  the  fraud  had  freely,  and  with  full 
knowledge  of  his  rights,  in  some  form  clearly  manifested 
his  intention  to  abide  by  the  contract  and  waive  any  rem- 
edy he  might  have  had  for  the  deception." 

The  only  ground  of  ratification  of  the  contract  or  waiver 
of  the  fraud  relied  on  is  the  fact  that  after  the  plaintiff 
discovered  the  deception,  and  when  abandonment  of  the 
contract  was  impracticable  and  could  not  have  been  re- 
sorted to  without  violation  of  the  plaintiff's  obligations  to 
others,  by  reason  of  the  circumstances  stated,  he  completed 
the  drive.  He  immediately  after  insisted  on  compensation 
upon  the  basis  of  what  the  work  was  reasonably  worth. 
We  think  that  his  completion  of  the  drive,  under  such  cir- 
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cuinstances,  was  not  an  affirmance  of  the  contract  nor  a 
waiver  of  bis  right  to  damages  by  reason  of  the  fraud,  and 
that,  the  contract  having  been  induced  by  fraud,  it  is  no 
obstacle  to  the  recovery  in  this  action  of  his  damages,  to 
l>e  measured  by  what  the  work  was  reasonably  worth. 
The  complaint  states  the  entire  case  substantially  as  made 
out,  and,  as  the  distinctions  between  forms  of  action  have 
been  abolished,  we  do  not  perceive  any  substantial  objec- 
tion to  the  allowance  of  damages  on  this  basis.  This  rule 
was  adopted  in  the  equitable  action  of  assximpf^it  under 
similar  circumstances.     Bush  v.  Brooks^  70  Mich.  446. 

It  was  not  error  for  the  court  to  direct  the  jury  to  find 
that  Pearl  made  the  contract  in  question  in  the  name  of 
the  defendant,  for  this  really  appears  on  its  face.  It  was 
left  to  the  jury,  under  proper  instructions,  to  find  whether 
he  had  any  authority  to  do  so ;  and  evidence  of  what  took 
place  at  and  before  the  contract  was  executed,  to  show  the 
fraudulent  representation  relied  on,  was  rightly  admitted. 
The  two  orders  drawn  by  the  plaintiff  on  the  defendant 
were,  in  terms,  express  assignments  to  the  parties  in  whose 
favor  they  were  dra^vn  of  the  amount  due  him  therein 
named,  and  the  plaintiff  had  judgment  for  the  remainder 
of  the  damages,  subject  to  the  result  of  the  garnishee  ac- 
tion. 

3.  It  was  argued  as  error  that  the  court  refused  to 
permit  the  witness  Pearl  to  answer,  against  plaintiflTs  ob- 
jection, whether  he  received  any  instructions  from  the 
Mississippi  River  Logging  Company^  or  any  of  its  officers, 
agents,  or  servants,  to  make  the  contract  in  question.  The 
trial  judge  said,  in  substance,  that  he  thought  that  was  a 
litigated  question,  and  the  jury  should  pass  on  it;  and  he 
sustained  the  objection,  saying  to  the  witness,  "  You  need 
not  detail  any  conversation  between  you  and  Mr.  Houston, 
but  you  can  state  generally  how  you  came  to  make  the 
contract."     The  witness  then  stated:  "Mr.  Houston  came 
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to  me,  and  said  he  had  seen  Mr.  Weyerhauser  [who  was, 
it  appears,  the  president  of  the  company].  I  came  to  make 
the  contract  on  representations  of  Mr.  Houston.  I  never 
talked  with  Mr.  Weyerhauser  about  it."  Houston  was  a 
witness,  and  testified  fully  at  the  trial.  We  think  the 
question  was  too  general  in  form,  and  to  some  extent  call- 
ing for  conclusions  rather  than  facts ;  but  we  cannot  see 
that  the  court  improperly  restricted  the  scope  of  the  in- 
quiry, to  the  prejudice  of  the  defendant. 

These  remarks  cover  all  the  assignments  of  error  to 
which  the  argument  extended,  and  we  find  that  none  of 
the  errors  relied  on  furnishes  cause  for  reversing  the  judg- 
ment. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kextzler,  by  guardian  ad  litems  Eespondent,  vs.  Thk 
Ambbican  Mutual  Accident  Association  of  Oshkosh, 
Wisconsin,  Appellant. 

October  S6  —  November  15,  1894, 

Accident  insurance:  Notice  and  proofs  of  death:  **  Immediately.** 

An  accident  policy  provided  tliat  notice  of  any  claim  should  be  given 
immediately  after  the  accident  occurred ;  that  proof  of  death,  in 
like  manner  and  time,  should  be  verified  by  the  attending  physician 
or  some  other  person  having  personal  knowledge  of  the  fact ;  tliat 
unless  positive  proof  of  death  or  injury  should  be  furnished  within 
six  months  of  the  date  of  the  accident  all  claims  should  be  forfeited ; 
and  that  the  insurance  should  not  cover  disappearances.  The  in- 
sured, a  tugboat  engineer,  disappeared  November  0,  1892.  Shortly 
after,  the  bay  in  which  the  boat  lay  was  frozen  over,  and  on  April  19, 
1898,  when  the  ice  broke  up,  his  body  was  found  in  the  bay  near 
the  boat  Search  was  immediately  made  for  his  daughter,  the 
beneficiary  in  the  policy,  who  lived  in  another  state,  but  she  did 
not  learn  of  her  father's  death  until  May  34, 1893,  when  she  at  onoe 
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gave  notice  thereof  to  the  company,  and  on  July  12, 1898,  furnished 
proofs  of  death.  HelcU  that  there  was  a  sufficient  compliance  with 
the  requirements  of  the  policy.  The  word  ''immediately  "  is  con- 
strued to  mean  such  convenient  time  as  was  reasonably  requisite 
for  giving  the  notice  after  discovery  of  the  death ;  and  the  proofs 
were  to  be  furnished  within  the  six  months  specified  after  such 
discovery. 

APPEAL  from  the  Circuit  Court  for  A s^dand  County, 

About  1886  the  parents  of  the  plaintiflP,  Emma  Kentdei\ 
had  separated  at  or  near  Detroit,  Mich.,  and  always  there- 
after continued  to  live  separate.  Emma  and  her  mother 
remained  in  Michigan,  but  her  father,  Joseph  Kentzler, 
went  to  Ashland  in  this  state,  and  in  1892  he  was  employed 
as  an  engineer  of  a  tugboat  operated  by  the  Ashland  Brown 
Stone  Company  on  Chequamegon  Bay,  under' Capt.  John 
Herbert,  who,  with  the  engineer,  fireman,  and  steward, 
made  up  the  crew,  and  all  lived  and  slept  on  the  tug.  On 
September  20,  1892,  the  said  Joseph  Kentzler  became  a 
member  of  the  defendant  association,  and  obtained  from 
it  a  certificate  of  membership,  containing,  among  other 
things,  the  following: 

"  The  American  Mutual  Accident  AsBOoiation  of  OahkoiJij 
Wisconsin^  in  consideration  of  the  membership  fee  and  the 
warranties  and  agreements  contained  in  his  application  for 
membership,  hereby  accepts  Joseph  Kentzler,  of  Ashland, 
Wisconsin,  being  a  stationary  engineer,  under  classification 
'C,'  and  insures  him  against  injuries  through  external,  vio- 
lent, and  accidental  means  for  five  years,  subject  to  its 
by-la \ys,  in  a  manner  and  upon  the  conditions  following: 
...  (5)  Or  if  such  injury  shall  cause  the  death  of  such 
member  within  ninety  days,  will  pay  81,500  to  Emma 
Eentder^  daughter,  or,  in  event  of  her  prior  death,  to  the 
legal  representative  of  such  member. 

"  The  conditions  upon  which  this  certificate  is  issued  and 
accepted  by  the  insured  member  are  as  follows:  ,  .  . 
2.  That  notice  in  writing  of  any  claim  made  shall  be  given 
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the  secretary  of  the  association,  at  Oshkosh,  Wisconsin,  with 
full  particulars  of  the  accident  and  injury,  immediately 
after  the  accident  occurs.  Proof  of  death,  in  like  manner 
and  time,  shall  be  verified  by  the  attending  physician  or 
some  other  person  having  personal  knowledge  of  the  fact ; 
and  unless  positive  proof  of  death  or  injury  and  duration 
of  disability,  and  that  the  same  resulted  from  bodily  in- 
juries covered  by  this  insurance,  shall  be  furnished  to  the 
association  within  six  months  of  the  date  of  the  accident, 
then  all  claims  thereon  shall  be  forfeited.  All  claims  shall 
be  subject  to  proof  of  insurable  interest,  and  payable  within 
ninety  days  after  proof  of  the  injury.  •  .  .  6.  .  .  . 
No  proceedings  at  law  or  in  equity  shall  be  brought,  or  ar- 
bitration rpquired,  to  recover  any  sum  hereunder,  unless 
the  same  is  commenced  within  one  year  from  the  date  of 
the  alleged  injury.  ...  8.  The  provisions  and  con- 
ditions herein,  and  those  of  the  application  herefor,  are 
precedent  to  the  issuing  of  this  certificate  and  its  validit3^ 
.  .  .  9.  This  insurance  does  not  cover  disappearanc/es, 
nor  injuries  of  which  there  is  no  visible  mark  upon  the 
body,  nor  death  nor  injury  resulting  wholly  or  in  part, 
directly  or  indirectly,  from  any  of  the  following  causes : 
[Causes  specified,  none  of  which  were  present  here.]  " 

On  the  same  day  said  certificate  was  issued,  the  said 
Joseph  Kentzler  delivered  the  same  to  the  said  Capt.  Her- 
bert. 

On  November  9,  1892,  the  tug  lay  next  to  a  scow  in  the 
bay  at  Ashland.  In  going  onto  the  tug  persons  stepped 
from  the  scow  to  the  tug  without  any  plank  or  walk,  and 
without  any  difficulty.  About  11  o'clock  in  the  evening 
of  that  day  the  said  Joseph  Kentzler  was  last  seen  at  the 
St.  Charles  Hotel  at  Ashland,  and  started  from  there,  ai> 
parently  to  go  to  said  tug.  He  was  missed  the  next  morn- 
ing, and  search  made  for  him  without  avail.  There  was  no 
ice  in  the  bay  at  the  time.     A  couple  of  days  afterwards 
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the  captain  made  a  trip  with  the  tug,  but  returned  Ko- 
veraber  12  or  13,  1892,  and  placed  the  tug  in  the  same 
place,  next  to  the  scow.  On  April  19,  1893,  the  ice  in  the 
buy  broke  up,  and  the  body  of  said  Joseph  Kentzler  was 
found  in  the  bay  between  the  tug  and  the  scow.  Search 
was  immediately  instituted  for  the  said  Emma  by  adver- 
tising in  the  Detroit  papers,  and  making  inquiries  by  letter 
of  numerous  officers  and  persons  in  Michigan.  In  the  early 
part  of  May,  1893,  it  was  ascertained  that  she  was  in  New 
Haven,  Midi.  She  did  not  learn  of  her  father's  death  until 
May  24,  1893,  when  she  received  information  of  the  same 
at  New  Haven,  Mich.  Thereupon  she  immediately  notifie<l 
the  secretary  of  the  defendant  of  her  father's  death.  The 
defendant  received  such  notice  May  26,  1893.  On  July  12, 
1893,  Emma  duly  served  and  delivered  to  the  defendant's 
secretary,  at  Oshkosh,  proofs  of  her  father's  death,  as  pre- 
scribed in  the  policy,  and  demanded  payment  thereon.  On 
(October  28, 1893,  through  her  guardian  ad  litevh^  Nechtges, 
she  commenced  this  action  to  recover  the  amount  of  such 
insurance. 

The  complaint  contains  allegations  of  the  facts  stated,  in 
the  usual  form.  The  defendant  answered  by  way  of  ad- 
missions and  denials,  and,  among  other  tilings,  alleged  that 
the  plaintiff  did  not  give  immediate  notice  of  the  injuries 
causing  the  death  of  the  insured,  nor  give  proof  of  death, 
as  required  by  the  terms  of  the  contract;  that  on  or  about 
July  14,  1893,  the  defendant  received  by  mail  what  pur- 
ported to  be  proofs  of  death  of  the  insured,  and  notice  of 
the  fact  that  he  had  been  drowned;  but  that  said  papers 
were  returned  with  the  following  indorsement:  "These 
papers  returned,  not  served  within  the  time  required  by 
the  contract.     W.  B.  Hobakt,  Secretary." 

At  the  close  of  the  trial  the  court  refused  to  grant  a 
nonsuit  or  to  direct  a  verdict  in  favor  of  the  defendant; 
iind  thereupon  the  jury,  by  the  direction  of  the  court,  re- 
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turned  a  verdict  in  favor  of  the  plaintiff,  and  assessed  her 
damages  at  $1,500,  with  interest  from  October  12,  1893. 
From  the  judgment  entered  thereon,  the  defendant  ap- 
peals. 

M.  G.  Phillips^  for  the  appellant,  to  the  point  that  the 
sudden  character  of  the  death,  occurring  at  night  and  un- 
known to  any  one,  and  resulting  in  instantaneous  death, 
was  not  a  legal  excuse  for  not  giving  the  proofs  within  the 
provisions  of  the  certificate,  cited  Gamble  v.  Ace.  Ass.  Go. 
Ir.  Eep.  4  0.  L.  204;  Patton  v.  Erwployer's  L.  Ass.  Gorp. 
L.  R.  20  Ir.  93;  May,  Ins.  §  465;  Cooke,  Life  Ins.  §  115; 
Blakdey  v.  Phoenix  Ins.  Go.  20  Wis.  205. 

For  the  respondent  there  was  a  brief  by  Rossman  dk 
Foster^  and  oral  argument  by  Geo.  P.  Rossman.  To  the 
point  that  if  a  notice  is  given  with  due  diligence  and  with- 
out unnecessary  delay  it  will  meet  the  requirements  of  the 
rule  requiring  "  immediate "  notice,  they  cited  May,  Ins. 
§§y62,  465,  536;  Cooke,  Life  Ins.  §  115;  Ins.  Go.  of  N.  A. 
v.krim.  111  Ind.  282;  N.  T.  Gent.  Ins.  Go.  v.  Nat.  P.  Ins. 
(f.  20  Barb.  475. 

Cassodat,  J.  It  may  be  fairly  inferred  from  the  circum- 
stances attending  the  disappearance  of  Mr.  Kentzler  on  the 
evening  of  November  9,  1892,  and  the  finding  of  his  body 
in  the  water  of  the  bay,  April  19,  1893,  as  mentioned  in 
the  foregoing  statement,  that  as  he  went  from  the  hotel  to 
the  tug  for  the  purpose  of  retiring,  and  while  in  the  act  of 
stepping  from  the  scow  to  the  tug,  he  accidentally  fell  be- 
tween the  two  into  the  water  below,  and  was  drowned. 
He  was  at  the  tiiAe  about  fortj^-six  years  of  of  age,  in  good 
health,  and  apparently  sober,  although  he  had  taken  a  drink 
of  whisky  while  at  the  hotel,  and  it  is  said  that  he  was  in 
the  habit  occasionally  of  having  a  "  spree."  By  the  express 
terms  of  the  contract,  it  did  "  not  cover  disappearances." 
This  being  so,  it  is  very  manifest  that  had  notice  of  his  dis- 
VOL.88— 88 
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appearance  been  given  to  the  defendant's  isecretary  Novem- 
ber 10,  1892,  and  .proofs  of  the  circumstances  under  which 
he  disappeared,  with  the  suggestion  that  he  had  probably 
been  drowned  in  the  bay,  been  made  out  and  sworn  to 
and  delivered  to  the  secretary  five  months  after  Kentzler's 
disappearance,  yet  the  defendant  in  all  probability  would 
have, answered,  in  the  language  of  the  contract:  "This  in- 
surance does  not  cover  disappearances,"  and  hence  you  have 
no  claim  against  the  association.  Such  was  the  contract, — 
that  the  defendant  was  subject  to  no  liability  "unless  posi- 
tive proof  of  death  "  was  made  within  the  time  and  in  the 
manner  prescribed  in  the  certificate.  But  it  was  utterly 
impossible  to  make  such  proof  or  give  such  notice  until  the 
body  was  discovered  and  identified,  April  19,  1893.  That 
was  nearly  six  months  after  Kentzler  had,  in  all  probabil- 
ity, lost  his  life.  Up  to  the  time  of  such  discovery  and 
identification,  the  beneficiary  was  in  no  default,  and  under 
no  obligations  to  give  such  notice  or  furnish  such  proofs. 
But  the  contract  expressly  required  notice  to  be  given, 
"  with  full  particulars  of  the  accident  and  injury,  imme- 
diately after  the  accident  occurs."  It  also  expressly  re- 
quired that  "  proof  of  death,  in  like  manner  and  tim^y  shall 
be  verified  by  the  attending  physician  or  some  other  per- 
son having  personal  knowledge  of  the  fact;  and  unless  posi- 
tive proof  of  death  .  .  .  shall  be  furnished  to  the  asso- 
ciation within  six  months  of  the  date  of  the  accident,  then 
all  claims  thereon  shall  h^  forfeiiedP 

A  contract  should  not  be  construed  so  as  to  forfeit  or 
render  nugatory  the  rights  of  one  of  the  parties  to  it,  un- 
less the  language  employed  imperatively  requires  such  con- 
struction. In  other  words,  an  interpretation  which  gives 
effect  is  preferred  to  one  which  makes  void.  Besides,  a 
contract  should  b^  interpreted  in  view  of  the  conditions 
necessarily  implied  by  law.  It  is  a  maxim  in  the  law  that 
"  all  words,  whether  they  be  in  deeds,  or  statutes,  or  other- 
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wise,  if  they  be  general,  and  not  express  and  precise,  shall 
be  restrained  unto  the  fitness  of  the  matter  and  person." 
Webster  v.  Morris^  66  "W"is.  395 ;  Lessee  of  Brewer  v.  Bhugher^ 
14  Pet.  198.  When  the  ordinary  meaning  of  the  words  em^ 
ployed  leads  to  a  manifest  absurdity  or  repugnance,  they 
may,  if  the  instrument  as  a  whole  will  permit  it,  be  varied 
or  modified  so  as  to  avoid  such  inconvenience,  but  no  fur- 
ther. Becke  v.  Smithy  2  Mees.  &  W.  195 ;  Turner  v.  S.  cfe 
H.  R.  Co.  10  Mees.  &  W.  434.  In  the  case  at  bar  the  con- 
tract must  have  a  reasonable  construction,  and  in  view  of 
the  conditions  so  implied  by  law. 

What  is  the  object  of  giving  such  notice  of  the  acci- 
dent, injury,  or  death?  In  case  of  an  injury  or  disability 
not  resulting  in  death,  such  notice  aflfords  the  association 
an  opportunity  to  ascertain  the  exact  condition  of  the 
person  and  apply  the  most  effectual  remedy.  But  in  case 
of  death  there  can  be  no  remed}'',  and  the  only  object  of 
the  notice  is  to  secure  evidence  of  identity.  What  is  meant 
by  giving  notice  "immediately  after  the  accident  occurs"  ? 
Does  it  mean,  in  the  language  of  Webster :  "  In  an  imme- 
diate manner;  without  intervention  of  anything;  .  •  , 
without  interval  of  time ;  without  delay ;  instantly  "  ?  If 
the  contract  is  to  be  thus  literally  construed,  compliance 
by  the  beneficiary  would  seldom  be  possible.  But  courts, 
looking  at  the  substance  of  contracts  and  statutes,  have, 
during  the  last  two  centuries,  repeatedly  declared  that: 
"  The  word  '  immediately ^  although  in  strictness  it  excludes 
all  mean  times,  yet,  to  make  good  the  deeds  and  intents  of 
parties,  it  shall  be  construed  such  oofivenient  tirne  as  is  rea- 
sondbly  requisite  for  doing  the  thing?'*  9  Am.  &  Eng.  Ency. 
of  Law,  931,  citing  numerous  English  and  American  cases 
in  support  of  the  proposition.  The  same  language  is 
quoted  approvingly  by  Kyan,  C.  J.,  speaking  for  the  whole 
court,  in  construing  the  words  "immediate  delivery,"  as 
used  in  sec.  2310,  R  S.,  in  Richardson  v.  End^AZ  Wis.  318. 
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Stevens  v.  Breen^  75  Wis.  699.  Applying  this  rule  to  the 
case  at  bar,  the  word  "immediately  "  must  be  construed 
to  mean  such  convenient  time  as  was  reasonably  requisite 
for  doing  the  thing  required.  That  is  to  say,  upon  the  dis- 
covery of  the  death  notice  thereof  was  to  be  given  in  such 
convenient  time  as  was  reasonably  requisite  for  doing  so 
under  the  circumstances  mentioned ;  and  the  proofs  were  to 
be  furnished  within  the  six  months  specified  after  such  dis- 
covery. Besides,  it  is  a  maxim  that  the  law  does  not  re- 
quire impossibilities.  Thus,  in  the  language  of  Hennen,  J., 
"  where  the  event  is  of  such  a  character  that  it  cannot  rea- 
sonably be  supposed  to  have  been  in  the  contemplation  of 
the  contracting  parties  when  the  contract  was  made,  they 
will  not  be  held  bound  by  general  words  which,  though 
large  enough  to  include,  were  not  used  with  reference  to 
the  possibility  of  the  particular  contingeacy  which  after- 
wards happens."  Baily  t>.  De  Crespigny^  L.  R.  4  Q.  B. 
Cas.  185.  To  the  same  effect,  Taylor  v.  Caldwdl^  3  Best 
&  S.  826;  HoweU  v.  Coupland,  L.  R  9  Q.  B.  Cas.  462;  S.  C. 
on  appeal,  1  Q.  B.  Div.  258;  Insurance  Cos.  t>.  BoyHn^  12 
Wall.  433. 

In  the  light  of  reason  as  well  as  the  authorities,  we  must 
hold  that  the  action  was  not  barred  by  the  stipulation  in 
the  contract. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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DuTHiE,  Eespondent,  vs.  The  Town  op  Washbubk,  Ee- 
spondent,  and  Pbobeet,  Appellant. 

October  ^^  November  IS,  1894, 

Injury  from  defective  highway:  Primary  liability  of  individual:  Reversal 
of  judgment  against  toum:  New  trial:  Parties. 

In  an  action  against  a  town  for  injuries  caused  by  a  defective  high- 
way, the  town  alleged  that  one  P.  was  primarily  liable,  and  he  was 
made  a  defendant  The  verdict  was  for  the  plaintiff  against  the 
town  and  in  favor  of  P.,  but  the  judgment  entered  thereon  did  not 
in  terms  affect  P.  The  town  moved  for  a  new  trial  on  tlie  ground, 
among  others,  that  in  finding  P.  not  liable  the  verdict  was  contrary 
to  the  evidence.  The  motion  was  denied,  and  the  town  appealed 
from  the  judgment.  P.  was  heard  on  the  appeal  The  judgment 
was  reversed  for  errors  not  relating  to  the  questions  between  P.  and 
the  town,  and  the  cause  was  remanded  for  a  new  trial  Held,  that 
this  meant  a  new  trial  as  to  all  the  parties  and  all  the  issues. 

APPEAL  from  the  Circuit  Court  for  Bayfield  County. 

The  action  is  for  damages  for  personal  injuries  from  a  de- 
fective highway  in  the  defendant  town.  The  appellant, 
Prolerty  was  made  a  party  defendant  upon  claim  made  by 
the  town  that  he  was  primarily  liable  for  the  damages. 
There  was  a  trial  in  the  circuit  court,  which  resulted  in  a 
verdict  against  the  town  on  plaintiff's  cause  of  action,  and 
in  favor  of  Prolert  that  he  was  not  primarily  liable.  There 
was  a  motion  for  a  new  trial  on  the  minutes  of  the  court, 
on  several  specified  grounds,  of  which  one  was:  "(8)  For 
the  reason  the  verdict  is  contrary  to  the  evidence  in  so  far 
as  it  finds  no  cause  of  action  against  the  defendant  Prolert^ 
The  motion  was  denied.  Judgment  was  entered  upon  the 
verdict  against  the  defendant  town,  which  did  not  include 
a  judgment  in  any  way  affecting  ProherU  The  town  ap- 
pealed from  the  judgment,  but  did  not  serve  notice  of 
appeal  upon  Pr chert;  yet  Prohert  was  represented  and  took 
part  in  the  trial  of  the  appeal  in  this  court.     This  court  re- 
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versed  the  judgment  for  errors  in  the  charge  of  the  court 
which  did  not  relate  to  the  questions  between  Prohert  and 
the  town  (87  Wis.  231),  and  remanded  the  cause  for  a  new 
trial. 

After  the  record  had  been  remitted  to  the  circuit  court, 
Prohert  moved  for  an  order  "  that  when  the  final  judgment 
shall  be  entered  in  said  action  it  shall  provide  that  the  said 
impleaded  defendant,  A.  C.  Prohert^  is  not  liable  to  the 
plaintiff  in  said  action,  and  is  not  primarily  liable  for  any 
injuries  sustained  by  plaintiff,  and  is  entitled  to  costs,"  and 
^^  that  said  verdict  stand  so  far  as  it  affects  the  rights  of 
said  defendant."  The  court  denied  the  motion,  set  aside 
the  verdict,  and  ordered  a  new  trial.  From  this  order  the 
defendant  Prohert  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  LamoreuXy  Gleason^  Shea  dk  Wright;  for  the  respondent 
Duthie  on  that  of  Toinkina  &  Merrill;  and  for  the  respond- 
ent town  on  that  of  J.  J.  Miles  and  K  C.  Alvord. 

Newman,  J.  The  circuit  court,  before  the  entry  of  judg- 
ment upon  the  verdict,  should  have  set  aside  the  verdict 
and  have  granted  a  new  trial,  on  the  motion  of  the  defend- 
ant the  town  of  Washhum,  That  is  settled  by  the  decision 
of  this  court. '  Duthie  v.  Washbtirn,  87  Wis.  231.  Prohert 
was  a  party  to  that  motion.  He  was  at  least,  if  not  a 
party,  a  privy,  to  the  appeal.  He  had  a  right  to  be  heard 
upon  the  appeal.  Hunter  v.  Bosworthy  43  Wis.  583,  690. 
He  was  heard  by  his  counsel  on  the  argument  before  this 
court.  He  had  his  day  in  court  upon  the  appeal.  The  judg- 
ment was  reversed,  and  the  cause  remanded  for  a  new  trial 
in  the  circuit  court.  This  is  construed  to  mean  and  intend 
a  new  trial  as  to  all  the  parties  and  as  to  all  the  issues  in- 
volved between  the  parties.  This  construction  is  proper, 
and  perhaps  necessary,  in  order  to  prevent  inconvenience, 
and  perhaps  injustice,  by  discharging  Prohert  from  the  ac- 
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tion  before  the  rights  of  all  the  parties  are  settled  and 
determined.  It  is  the  policy  of  the  law,  in  this  class  of 
actions,  to  require  the  plaintiff  to  enforce  his  remedies 
against  the  party  who  is  primarily  or  ultimately  liable  for 
his  damages.  And  he  may  be  required,  in  a  proper  case, 
to  join  such  party  as  a  defendant  with  the  municipality. 
Laws  of  1889,  ch.  471 ;  Hiner  v.  Fond  du  ZaCy  71  Wis.  74. 
In  order  to  insure  complete  justice  and  avoid  inconven- 
ience, he  should  remain  a  party  until  the  ultimate  rights 
of  all  the  parties  are  finally  settled  and  determined.  This 
court,  on  the  former  appeal,  had  power  to  direct  the  cir- 
cuit court  to  do  what  it  should  have  done  before, —  to  set 
aside  the  verdict  and  grant  the  motion  for  a  new  trial. 
This  it  in  effect  did.  "  Upon  an  appeal  from  a  judgment 
.  .  .  the  supreme  court  may  reverse,  aflBirm,  or  modify 
the  judgment  ...  as  to  any  or  all  of  the  parties; 
and  may,  if  necessary  or  proper,  order  a  new  trial."  R.  S. 
«ec.  3071. 

By  the  Court. —  The  order  of  the  circuit  court  is  af- 
firmed. 


The  State  ex  bel.  Moore,  Appellant,  vs.  The  Mayob  and 
Common  Council  of  the  City  of  Ashland,  Respondents. 

October  ;P7—  November  IS,  1394, 

Municipal  corporations:   Street   improvements:   Special   assessments: 
Charter  construed. 

The  city  charter  of  Ashland  provides  (Laws  of  1889,  ch.  27,  subch.  17) 
that  the  expense  of  paving  streets  may  be  charged  to  abutting  lots 
in  proportion  to  the  benefits  accruing  thereto ;  that  before  the  work 
is  ordered  the  board  of  public  works  shall  ascertain  the  entire  cost, 
and  determine  the  amount  of  damages  and  benefits  accruing  to 
each  lot,  and  file  a  report  thereof ;  that  after  hearing  objections 
they  shaU  make  and  file  a  corrected  report,  which  may  be  mod- 
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ified  by  the  common  council,  and  when  it  has  been  finally  con- 
firmed by  that  body  a  notice  shall  be  published  that  a  final  deter- 
mination as  to  the  benefits  to  be  assessed  has  been  made ;  that 
appeals  from  such  determination  may  be  taken  by  any  person 
aggrieved ;  that  bids  shall  be  advertised  for  and  the  contract  let  by 
the  board  of  public  works ;  and  that  after  the  work  is  done  the 
**  contractor  shall  be  entitled  to  a  certificate  therefor  as  to  each 
parcel  of  land  against  which  benefits  shall  have  been  assessed  for 
the  amount  chargeable  to  said  lot"  Held,  that  both  the  preliminary 
assessment  and  the  final  determination  of  the  benefits  are  to  be  made 
before  the  contract  is  let  or  the  work  done ;  and  an  assessment 
made  after  the  contract  had  been  performed,  charging  the  entire 
cost  of  the  work  (considerably  greater  than  the  estimated  cost)  to 
the  abutting  lots,  apparently  by  the  front-foot  rule,  without  de- 
termining that  they  were  benefited  in  any  amount^  is  void. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Certiorari  to  review  special  assessment  proceedings.  The 
facts  are  stated  in  the  opinion.  The  appeal  is  from  a  judg- 
ment affirming  the  assessment. 

For  the  appellant  there  was  a  brief  hy  J.  J.  MUeSy  anil 
oral  argument  by  A,  Z.  Sanborn  and  Mr.  Miles,  They 
argued,  among  other  things,  that  the  charter  requires  that 
the  final  assessment  of  benefits  should  be  determined  by  the 
board  of  public  works  and  confirmed  by  the  council  before 
the  work  is  ordered  at  the  expense  of  the  abutting  prop- 
erty. Massing  v.  Ames,  37  Wis.  645.  The  assessment  in 
question  was  made  after  the  work  was  done,  and  assesses 
the  cost  of  the  improvement  in  front  of  each  lot  according 
to  the  front-foot  rule,  without  regard  to  the  damages  or 
benefits.  Such  an  assessment  is  void.  Pound  v.  Chippewa 
Co.  43  Wis.  63;  Hall  v.  Chippewa  Falls,  47  id.  267;  War- 
ren V.  Grand  Haven^  30  Mich.  24,  30 ;  Mills  r.  Detroitj  95 
id.  422 ;  Morrison  v,  Chicago^  142  111.  660 ;  Myrich  v.  La 
Crosse^  17  Wis.  442;  Kneeland  v.  MUwaukee^  18  id.  411; 
Oilman  v.  Milwaukee,  61  id.  588;  Chicago  v.  Lamed,  34  111. 
203;  Chicago  v.  Baer,  41  id.  310;  State  v.  Iludson,  29  K". 
J.  Law,  104;  Chamherlain  v.  Clevela/nd,  84  Ohio  St.  566. 
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For  the  respondents  there  was  a  brief  by  Geo.  P.  Hosa- 
many  attorney,  and  Lewis  <&  Briggs^  of  counsel,  and  oral 
argument  by  H.  M.  Lewis.  They  contended,  inter  aliay 
that  a  fair  construction  of  the  charter  contemplates,  firsts  a 
preliminary  and  approximate  determination  by  the  board 
of  public  works  of  the  benefits  and  damages  to  the  abutting 
property,  the  cost  of  which  is  to  be  charged  to  such  prop- 
erty, as  a  guide  to  the  common  council  in  determining 
whether  or  not  it  is  expedient  to  order  such  improvement ; 
second^  a  further  and  final  determination  of  such  benefits 
and  damages  afterwards ;  and  this  final  determination  may 
be  made,  not  only  after  the  work  is  ordered,  but  more  prop- 
erly after  the  contract  is  let,  as  such  contract  forms  an 
exact  basis  for  calculating  the  cost  and  determining  the 
benefits,  etc. 

WiNSLow,  J.  The  relator  sued  out  a  writ  of  certiorari  to 
review  and  reverse  certain  special  assessment  proceedings 
whereby  a  special  assessment  had  been  charged  against  his 
lots  in  the  city  of  Ashland  for  the  paving  of  the  street  in 
front  of  the  lots.  The  action  was  tried  upon  the  return  to 
the  writ  made  by  the  city  clerk.  Numerous  irregularities 
in  the  proceedings  were  relied  on  by  the  relator  to  substan- 
,tiate  his  contention.  We  shall  discuss  but  one  of  these 
irregularities,  which  seems  to  us  fatal  to  the  assessment. 

The  steps  necessary  to  make  a  valid  assessment  for  the 
paving  of  a  street  against  abutting  lots  are  found  in  ch.  17 
of  the  charter  of  the  city  of  Ashland.  Laws  of  1889,  ch. 
27.  The  provisions  are,  in  brief,  that  streets  may  be  paved, 
and  the  expense  charged  to  abutting  lots  in  proportion  to 
the  benefits  accruing  to  the  lots ;  that  before  any  street  is 
ordered  to  be  paved  the  board  of  public  works  shall  view  the 
premises,  ascertain  the  entire  cost,  and  determine  the  amount 
of  damages  and  benefits  accruing  to  each  abutting  lot,  and 
file  a  report  showing  these  facts  in  their  office ;  that  they 
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shall  give  notice  by  publication  that  such  report  is  open  for 
review  at  their  office,  and  will  so  remain  for  twenty  days, 
and  appoint  a  time  for  hearing  objections  thereto;  that 
after  such  hearing  they  shall  make  their  final  and  corrected 
report,  and  file  the  same  with  the  city  clerk;  that  this  re- 
port shall  be  laid  before  the  common  council  at  their  next 
regular  meeting,  and  may  be  confirmed  or  corrected  or  re- 
ferred back  to  the  board  for  further  consideration,  and 
when  finally  confirmed  the  city  clerk  shall  give  notice  by 
publication  that  a  final  determination  as  to  the  benefits  to 
be  assessed  against  abutting  real  estate  has  been  made; 
that  appeals  may  be  taken  from  such  determination  by  any 
person  aggrieved;  that  bids  shall  be  advertised  for  by  the 
board  of  public  works,  and  the  contract  let  by  the  board; 
that,  after  the  contract  has  been  completed  to  the  approval 
of  the  board,  "  the  contractor  shall  be  entitled  to  a  certifi- 
cate therefor  as  to  each  parcel  of  land  against  which  bene- 
fits shall  ha/ve  heen  assessed  for  the  amount  chargeable  to 
said  lot."  Further  provisions  are  contained  in  the  chapter, 
as  to  the  issuance  of  improvement  bonds,  which  are  not 
necessary  to  be  stated. 

The  plain  and  necessary  import  of  these  charter  provis- 
ions is  that  lots  are  to  be  assessed  for  the  proposed  paving 
in  proportion  to  the  benefits  accruing  to  them ;  that  before 
any  contract  is  made  a  preliminary  assessment  is  to  be 
made,  reviewed,  and  corrected  by  the  board  of  public 
works,  reported  to  the  council,  and  confirmed  or  modified 
and  finally  determined  by  the  council.  All  these  steps  are 
plainly  to  be  taken  before  the  contract  for  the  work  is 
made  or  the  work  done.  In  the  present  case  it  appears 
from  the  return,  not  only  that  no  preliminary  assessment 
by  the  board  of  public  works  is  on  file  or  can  be  found  in 
the  office  of  the  city  clerk,  but  that  the  common  council 
never  attempted  to  make  or  determine  any  assessment 
against  any  lots  until  the  year  following  the  inception  of 
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the  proceedings,  after  the  contract  had  been  fully  performed. 
At  this  time  the  council  attempted  to  make  an  assessment 
charging  the  entire  cost  of  the  work  (which  was  consider- 
ably greater  than  the  estimated  cost)  to  the  abutting  lots, 
apparently  on  the  front-foot  rule,  without  determining  that 
the  lots  were  benefited  in  any  amount.  These  defects  in 
the  proceedings  are  glaring,  and  fatal  to  the  assessments. 
Myrich  'o.  La  CroBse^  17  Wis.  442 ;  Kneeland  v.  Milwaukee^ 
18  Wis.  411. 

By  the  Cotirt. —  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  relator  vacating 
the  assessment  against  his  lots,  in  accordance  with  this 
opinion. 


KooH,  Kespondent,  vs.  The  Cnr  of  Ashland,  Appellant. 

October  27 — November  IS,  1894. 

Munidpal  corporations:  Injury  from  falling  on  icy  sidewalk:  Instruc- 
tions to  jury. 

1.  Where  the  evidence  wassuflScient  to  support  a  verdict  for  the  plaint- 

iff, it  was  not  error  for  the  court  to  say,  in  charging  the  jury,  that 
the  evidence  of  the  plaintiff  tended  to  sustain  his  cause  of  action. 

2.  In  an  action  for  injuries  sustained  by  falling  on  an  icy  sidewalk, 

which,  it  was  claimed,  the  plaintiff  knew  was  daDp:erous,  an  in- 
struction that  the  jury  must  find,  if  they  returned  a  verdict  for  the 
plaintiff,  that  there  was  no  negligence  on  his  part  contributing  to 
the  injury ;  that  he  was  not  bound  to  use  extraordinary  care ;  and 
that  if  he  used  ordinary  care,  or  such  care  as  a  man  of  ordinary  care, 
prudence,  caution,  and  judgment  would  have  used  under  the  cir- 
cumstances of  the  case,  he  was  not  guilty  of  contributory  negli- 
gence,—  is  held  to  have  stated  the  rule  with  approximate  correct- 
ness and  sufficient  clearness.  If  the  defendant  desired  a  more 
definite  or  explicit  instruction,  it  should  have  been  asked. 
2k  An  instruction,  in  such  case,  **  that  if  the  defect  had  existed  for  such 
a  length  of  time  that  the  city  authorities,  by  the  use  of  due  dili- 
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gence,  which  the  law  imposed^  might  have  learned  of  the  unsafe 
condition  of  the  walk,  they  were  charged  by  the  law  with  notice 
the  same  as  if  actually  served  upon  them  or  the  plaintiff  had  noti- 
fied them  before  he  was  injured ;  and  after  ascertaining  the  facts 
they  would  have  a  sufficient  time  to  remedy  the  defect  They 
should  use  sound  discretion,  and  use  most  diligence  in  the  most 
populous  parts  of  the  city,"  —  is  held  not  erroneous. 


APPEAL  from  the  Circuit  Court  for  Ashland  County. 

Action  to  recover  damages  to  the  plaintiff  by  falling  on 
an  icy  sidewalk.  Snow  had  been  permitted  to  remain  and 
accumulate  upon  the  sidewalk  until  the  travel  over  it  had 
formed  a  ridge  twelve  to  fourteen  inches  high,  which  was 
rough  and  slippery.  The  street  was  in  a  similar  condition. 
The  walk  had  been  in  substantially  the  same  condition 
from  about  Christmas  of  1891  to  January  12, 1892,  the  time 
of  the  plaintiffs  accident.  There  had  been  a  thaw  the  day 
before  the  accident,  and  a  freezing  the  night  before.  The 
plaintiff  slipped  and  fell  and  was  injured.  There  was  a 
verdict  and  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  signed  by  Geo.  P. 
liossman,  city  attorney,  and  J.  J.  Miles^  of  counsel,  and  the 
cause  was  argued  orally  by  Mr,  Miles,  They  contended, 
inter  alia,  that  the  defendant  was  guilty  of  contributory 
negligence  in  voluntarily  and  unnecessarily  passing  over  a 
sidewalk  which  he  knew  to  be  dangerous.  Knowing  the 
danger,  he  was  bound  to  exercise  care  proportionate  thereto, 
and  the  instruction  that  he  was  only  required  to  use  ordi- 
nary care  was  erroneous.  Havsmann  v.  Madison,  85  Wis. 
187;  Bloomington  v.  Eogers,  36  N.  E.  Eep.  439;  Morrison 
V.  Shelby  Co.  116  Ind.  431 ;  Beatrice  v,  JSeid,  59  K  W.  Eep. 
770;  McGuinji^s  v,  Worcester ,  160  Mass.  272;  Cosnerv.  Cm- 
terville,  57  K  W.  Rep.  636;  Sackett,  Inst,  to  Jur.  367. 

For  the  respondent  there  was  a  brief  by  Sanhorn^  Dufar 
ds  Anderson,  and  oral  argument  by  A.  W,  Sa^ibom. 
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Newman,  J.  It  is  claimed  that  the  court  erred  in  deny- 
ing motions  for  a  nonsuit,  for  the  direction  of  a  verdict 
for  the  defendant,  and  for  a  new  trial.  These  motions 
were  all  based  upon  the  theory  that  the  evidence  was  in- 
BuflBcient  to  support  a  verdict  for  the  plaintiff.  But  there 
was  testimony  on  all  controverted  points  sufficient  to  sup- 
port  a  verdict  for  the  plaintiflf,  if  believed  by  the  jury. 
And  the  proper  inferences  to  be  drawn  from  undisputed 
facts  were  debatable.  On  the  whole  case,  the  testimony 
was  sufficient  to  be  submitted  to  the  jury  and  to  sustain 
the  verdict  which  it  returned. 

Numerous  exceptions  are  taken  to  the  charge  which  the 
court  gave  to  the  jury.  These  exceptions  seem  to  lack  in 
discrimination  and  care.  They  are,  in  the  main,  to  de- 
tached portions  of  the  charge,  and  to  sentences  which  are  not 
always  fairly  indicative  of  the  character  of  the  instructions 
considered  as  a  whole.  On  the  whole,  the  charge  seems  to 
have  presented  the  questions  involved  fairly  and  with  a 
fair  degree  of  clearness  and  precision.  Some  of  these  ex- 
ceptions will  bo  noted  specially,  in  order  to  show  their 
quality.  For  example,  this:  "The  court  erred  in  that  part 
of  its  charge,  in  folio  54,  stating  that  the  evidence  of  the 
plaintiff  tends  to  sustain  his  cause  of  action.  Such  a  state- 
ment was  an  improper  comment  on  the  testimony.'^  It 
might  be  difficult  in  sober  seriousness  to  answer  that  objec- 
tion, after  holding  the  evidence  sufficient  to  support  the 
verdict.  Again:  "  The  plaintiff  was  familiar  with  the  walk, 
and  testified  that  he  knew  it  was  dangerous,  and  the  charge 
that  he  was  only  required  to  use  ordinary  care  was  errone- 
ous. The  court  should  have  instructed  the  jury  that  the 
plaintiff  was  obliged  to  use  care  commensurate  with  the 
obvious  peril."  The  court  did  charge  the  jury :  "  Tou 
must  find,  if  you  return  a  verdict  for  the  plaintiff,  that 
there  was  no  negligence  on  his  part  contributing  to  the 
injury  of  which  he  has  complained.  He  was  not  bound  to 
use  extraordinary  care.    If  he  used  ordinary  care,  or  such 
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care  as  a  man  of  ordinary  care  and  prudence,  caution,  and 
judgment  would  have  used  under  the  circumstance  of  this 
case,  he  is  not  guilty  of  contributory  negligence,  under  the 
law."  That  seems  to  state  the  true  i*ule  with  approximate 
correctness  and  sufficient  clearness  for  the  apprehension  of 
ordinary  jurors.  If  the  defendant  desired  a  more  definite 
or  explicit  instruction,  it  should  have  been  asked.  Again, 
the  jury  were  told  "that  if  the  defect  had  existed  for  such 
a  length  of  time  that  the  city  authorities,  by  the  use  of  due 
diligence,  which  the  law  imposed,  might  have  learned  of 
the  unsafe  condition  of  the  walk,  they  were  charged  by 
law  with  notice  the  same  as  if  actually  served  upon  them  or 
the  plaintiff  had  notified  them  before  he  was  injured ;  and 
after  ascertaining  the  facts  they  would  have  a  sufficient 
time  to  remedy  the  defect.  They  should  use  sound  discre- 
tion, and  use  most  diligence  in  the  most  populous  parts  of 
the  city."  The  precise  difficulty  with  this  instruction  is 
not  clearly  pointed  out.  While  it  may  not  be^  in  all  re- 
spects, perspicuously  clear,  it  does  not  appear  to  be  capable 
of  seriously  misleading.  Certainly,  it  was  the  duty  of  the 
proper  officers  to  give  due  attention  to  the  condition  of  the 
sidewalks,  in  order  to  ascertain  if  defects  exist,  and  prob- 
ably this  is  more  important  in  the  most  populous  parts  of 
the  city.  And  if  the  unsafe  condition  had  continued  so 
long  as  that,  if  they  had  given  it  reasonable  attention,  they 
must  have  discovered  its  condition,  then  they  had  notice 
of  its  condition  to  the  same  effect,  in  law,  as  if  a  written 
notice  of  it  had  been  served  upon  them.  It  was  their  duty 
to  remedy  the  defect  within  a  reasonable  time.  And  that 
seems  to  be  fairly  the  substance  of  this  instruction.  This 
defect  was  easily  discoverable  and  readily  remediable. 

The  question  of  the  plaintiff's  contributory  negligence 
seems  to  have  been  fairly  submitted.  No  error  is  found 
for  which  the  judgment  should  be  reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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The  City  of  Ashlaih),  Eespondent,  vs.  Wheelek,  Appellant. 
October  £9 — November  IS,  XS94. 

Municipal  corporations:  Orant  of  franchise  to  water  company:  Repeal 
or  alteration:  Regulation  of  rates:  Collateral  inquiry  as  to  validity 
of  grant » 

1.  Ordinances  passed  by  a  town  board  granted  to  a  corporation  a  fran- 

chise to  furnish  water  for  an  unincorporated  village  within  the 
limits  of  the  town.  Afterwards  the  village  became  a  city,  and  an  • 
ordinance  thereof  granted  and  confirmed  to  the  corporation  all  the 
rights  and  franchises  conferred  by  said  town  ordinances  (which 
were  incorporated  in  and  made  a  part  of  the  city  ordinance),  sub- 
ject to  certain  modifications.  The  city  ordinance  also  fixed  the 
rates  which  tlie  corporation  might  charge,  and  provided  that,  when 
accepted,  it  should  constitute  a  contract  between  the  city  and  the  - 
corporation.  Held^  that  if  the  town  ordinances  were  invalid  be- 
cause enacted  without  authority,  they  became  valid  as  a^  part  of 
the  city  ordinance,  which  was  authorized  by  its  charter,  and  the 
latter  ordinance,  upon  acceptance  of  its  conditions,  became  a  valid 
contract  between  the  corporation  and  the  city.  • 

2.  In  the  absence  of  an  express  delegation  of  such  authority,  the  com-. 

mon  council  of  the  city  had  no  power  to  repeal,  alter,  or  impair 
such  franchise  or  contract ;  and  an  ordinance  attempting  to  reduce 
the  rates  which  tlie  corporation  might  charge  was  invalid. 

3.  The  amended  charter  of  Ashland, —  providing  (in  subch.  11.  oh.  27, 

Laws  of  1889)  that  **  whenever  the  waterworks  shall  be  owned  by 
the  city,  the  same  shall  be  operated  under  the  direction  of  the  board 
of  public  works,"  and  that  "  the  common  council  shall  have  power 
to  legislate  on  all  matters  with  reference  to  the  construction,  oper- 
ation, management,  and  protection  of  the  waterworks  of  the  city, 
not  contravening  the  provisions  of  this  act,  or  the  constitution  or 
laws  of  this  state,  or  contracts  already  made,"  etc., —  gave  the  com- 
mon council  no  power  to  alter  or  repeal  a  franchise  theretofore 
granted  to  a  water  company. 

4.  The  validity  of  the  grant  of  a  franchise  to  a  water  company  cannot 

be  questioned  collaterally,  in  a  prosecution  of  one  of  its  officers  for 
^he  collection  of  excessive  rates,  on  the  ground  that  a  member  of 
the  city  council,  whose  vote  was  necessary  to  pass  the  granting  or- 
dinance, was  a  stockholder  in  the  company,  or  that  the  rentals  to 
be  paid  by  the  city  constituted  a  debt  in  excess  of  the  constitu- 
tional limit 
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5.  If  an  ordinance  granting  a  franchise  to  a  water  company  and  the 
contract  resulting  from  its  acceptance  are  Toid,  a  subsequent  ordi- 
nance attempting  to  alter  the  rates  which  the  company  is  allowed 
to  charge  for  furnishing  water  can  have  no  validity,  since  in  that 
respect  neither  the  'Oity  nor  the  company  owes  any  duty  to  the 
other. 

APPEAL  from  the  Circuit  Court  for  Ashland  County. 

The  defendant  was  prosecuted  for  wilfully  and  unlaw- 
fully exacting  and  receiving,  as  a  servant  and  agent  of  the 
Ashland  Water  Company,  a  corporation  of  the  city  of  Ash- 
laiidy  from  James  Anderson,  a  person  whom  it  was  bound 
to  furnish  with  water  for  residence  purposes  in  said  city,  an 
amount  in  excess  of  the  established  rates  as  fixed  by  sees.  1, 
2, 3,  and  4  of  an  ordinance  of  said  city,  entitled  "An  ordinance 
to  establish  and  fix  the  rate  or  rates  to  be  charged  by  the 
Ashland  Water  Company  to  its  consumers  under  their  fran- 
chise," to  wit,  the  sum  of  $10  for  a  semi-annual  payment, 
when  the  rate  fixed  by  said  ordinance  was  $5.25,  contrary 
to  the  charter  and  ordinances  of  the  city,  etc.  The  answer 
of  the  defendant  was  a  general  denial.  Upon  trial  before 
the  court  and  jury,  a  verdict  of  guilty  was  given  against  the 
defendant,  and  it  was  adjudged  that  he  pay  a  fine  of  $10  and 
costs,  from  which  he  appealed. 

The  defendant  admitted  the  receipt  by  him,  as  superin- 
tendent of  the  Ashland  Water  Company,  of  $10  from  An- 
derson for  the  semi-annual  payment  for  furnishing  said 
Anderson  at  his  residence  in  said  city  of  Ashland  (an  eight- 
room  house,  with  closet),  with  water  for  the  same ;  and  the 
material  question  was  whether  the  rate  therefor  was  gov- 
erned by  the  provisions  of  the  ordinance  mentioned  in  the 
complaint,  enacted  August  22, 1893,  or  by  prior  ordinances 
passed  by  the  town  board  of  Ashland,  conferring  upon  the 
Ashland  Water  Company  its  franchise  of  furnishing  the 
village  of  Ashland  with  water,  and  fixing  the  rates  there- 
for, etc.,  and  which  had  been  combined  into  one  ordinance 
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and  adopted  and  enacted  by  the  common  council  of  the 
city  of  Aahland^  August  2, 1887.  The  water  company  con- 
structed and  operated  its  works  and  furnished  water  to  the 
village,  and  afterwards  city,  of  Ashland^  under  these  or- 
dinances, until  the  ordinance  mentioned  in  the  complaint 
was  enacted. 

The  town  of  Ashland  included  the  unincorporated  village 
of  that  name,  containing  more  than  1,000  inhabitants  when 
the  franchise  was  granted  to  the  water  company,  and  be- 
came  incorporated  as  a  city  in  April,  188T.  The  town  had 
passed  various  ordinances  which  purported,  by  their  terms, 
to  be  contracts  between  it  and  the  Ashland  Water  Com- 
pany as  to  the  rates  for  furnishing  water  to  the  village  and 
to  its  inhabitants;  and  this  franchise,  it  was  originally 
stipulated,  should  be  perpetual;  and  all  rights,  privileges, 
and  franchises  secured  to  the  water  company  by  the  former 
ordinances  were  granted  and  secured  to  it  by  the  city  or- 
dinance, subject  to  certain  modifications,  with  the  same 
effect  "as  if  all  the  said  ordinances  had  been  duly  passed 
and  adopted  from  time  to  time  by  the  mayor  and  council 
of  the  city,  after  its  organization."  By  the  terms  of  this 
city  ordinance  the  franchise  was  limited  in  duration  to  fifty 
years,  and  the  water  company  agreed  to  provide  and  sup- 
ply water  to  the  city  of  Ashland  and  its  inhabitants  for 
fire  protection  and  domestic  purposes  for  the  term  of  fifty 
years,  the  city  agreeing  to  pay  for  the  fifty-four  pay  fire 
hydrants  already  established  at  the  rate  of  $100  each  per 
annum,  and  the  water  company  agreeing  to  furnish  eight 
free  fire  hydrants  in  addition  thereto,  and  the  city  agree- 
ing to  pay  for  the  next  forty-six  pay  fire  hydrants  from 
time  to  time,  at  the  rate  of  ten  per  mile  on  future  exten- 
sions, at  the  rate  of  $60  each  per  annum,  and  for  all  pay 
tire  hydrants  in  excess  of  the  number  of  100  located  from 
time  to  time,  at  the  rate  of  ten  per  mile  on  future  exten- 
sions, at  the  rate  of  $50  each  per  annum,  and  to  annually 
Vou88— 8« 
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levy  and  collect  a  tax  to  meet  the  payment  for  all  hydrant 
rentals  under  such  ordinance.  One  of  the  ordinances  so 
consolidated  in  and  adopted  by  said  city  ordioance  further 
provided  that  the  water  company,  its  successors  and  as- 
signs, should  not  charge  to  consumers  during  the  continu- 
ance of  their  franchise  exceeding  certain  rates  set  out  in  a 
schedule  made  a  part  thereof,  and  by  which  such  rates 
were  to  be  collected  in  semi-annual  instalments  in  advance, 
but  that  a  meter  might  be  inserted,  at  the  discretion  of 
the  company,  and  the  consumers  supplied  and  charged  at 
meter  rates.  It  was  provided  by  said  ordinance  for  a  writ- 
ten acceptance  thereof  by  the  Ashland  Water  Company, 
and  thereupon  the  ordinance  so  accepted  should  constitute 
the  contract  and  be  the  measure  of  the  rights  and  liabilities 
of  the  city  of  A8Ma?id  Sind  of  the  Ashland  Water  Company, 
its  successors  and  assigns;  and  it  was  further  provided  that 
the  mayor  and  city  clerk  should,  upon  such  acceptance, 
seal  duplicate  copies  of  the  ordinance  with  the  seal  of  the 
city,  and  sign  the  same  in  the  name  and  on  behalf  of  the 
city,  and  deliver  one  of  them,  so  sealed  and  signed,  to  the 
Ashland  Water  Company,  and  to  receive  the  other  in  be- 
half of  the  city  when  signed  and  sealed  by  the  water  com- 
pany, and  to  cause  such  copy  and  acceptance  to  be  recorded 
in  the  office  of  the  recorder  of  deeds  of  Ashland  county. 
Evidence  was  given  tending  to  show  the  acceptance  of  the 
ordinances  by  the  waterworks  company,  and  also  by  the 
city  of  Ashland. 

The  subsequent  city  ordinance  of  August  22,  1893,  men- 
tioned in  the  complaint,  established  and  fixed  the  rate  or 
rates  to  bo  charged  by  the  Ashland  Water  Company  to  its 
consumers  under  its  franchise  at  substantially  fifty  per 
cent,  of  the  rate  stipulated  and  fixed  by  the  original  ordi- 
nance, and  provided,,  among  other  things,  that  it  should  bo 
"unlawful  for  the  water  company,  its  servants,  agents  or 
employees,  to  charge,  exact  or  receive  from  any  consumer, 
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person  or  persons  to  whom  they  may  or  shall  furnish  water 
in  the  city  of  Ashland  an  amount  in  excess  of  the  rate 
herein  established  and  fixed ;  .  .  .  and  that  any  corpo- 
ration, association,  person  or  persons  who  shall  violate  this 
ordinance,  or  any  part  thereof,  shall  on  conviction  be  pun- 
ished by  payment  of  a  fine  of  not  less  than  $10  nor  more 
than  $100,  and  by  imprisonment  in  the  city  jail  not  less 
than  thirty  days  nor  more  than  six  months,  or  both  such 
fine  and  imprisonment,  in  the  discretion  of  the  court."  The 
fifth  section  provided  that  "all  ordinances  or  parts  of  or- 
dinances in  conflict  with  this  ordinance  are  hereby  re- 
pealed." The  annual  rate  for  supplying  Anderson  with 
water  would  be  $20  under  the  original  ordinance,  but  under 
the  ordinance  of  August  22,  1893,  it  would  be  about  $10. 
The  city  of  Ashland  was  incorporated  upon  the  same  ter- 
ritory as  the  village  of  Ashland,  by  ch.  127,  Laws  of  1887; 
and  in  1884,  when  the  first  ordinance  was  adopted,  the  vil- 
lage had  between  2,000  and  3,000  inhabitants.  The  water 
company  built  its  works  in  1884,  at  an  expense  of  at  least 
$100,000,  and  subsequently  expended  $100^000  in  extensions 
and  improvements,  and  from  that  time  down  to  the  present 
furnished  water  to  the  town  and  its  successor,  the  city,  and 
the  inhabitants  thereof.  John  H.  Knight,  a  stockholder  of 
the  water  company,  was  elected  mayor,  and  one- Harrison, 
one  of  the  incorporators  of  the  water  company,  and  F.  X. 
Schottrailler,  a  stockholder,  were  elected  supervisors  of  the 
town.  The  common  council  consisted  of  the  mayor,  five 
supervisors,  and  five  aldermen ;  and  Supervisor  Schottmiller 
owned  two  shares  of  the  stock  of  the  water  company  at  the 
time  the  city  ordinance  of  August  2,  1887,  was  passed,  and 
was  present  when  it  was  passed,  and  without  his  presence 
there  would  not  have  been  a  quorum.  From  time  to  time 
since  its  passage,  up  to  and  including  the  passage  of  the 
ordinance  of  August  22,  1893,  the  common  council  of  the 
city  of  Ashland  passed  divers  ordinances  requiring  the  water 
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company  to  extend  its  mains  and  place  hydrants  ander  the 
provisions  of  such  original  ordinance,  and  refer  to  it  in  said 
ordinances  as  an  existing  ordinance.  By  subcb.  11,  ch.  27, 
Laws  of  1889,  it  was  provided  that,  whenever  the  water- 
works should  be  owned  by  the  city,  the  same  should  be 
operated  under  the  direction  of  the  board  of  public  works, 
and  that  the  "  common  council  shall  have  power  to  legis- 
late on  all  matters  with  reference  to  the  construction,  opera- 
tion, management  and  protection  of  waterworks  for  the 
city,  not  contravening  the  provisions  of  this  act,  or  the 
constitution  or  laws  of  this  state,  or  contract  already  made^' 
etc.  Evidence  was  given  showing  the  equalized  assessment 
of  the  town  of  Ashland  for  1883  was  $1,028,836;  for  1884, 
$1,928,327;  for  1885,  $1,333,438;  for  1886,  $1,200,000;  for 
1887,  $1,000,000 ;  and  that  its  assessment  as  returned  in  1886 
was  $2,037,541. 

The  court  refused  to  direct  a  verdict  in  favor  of  the  de- 
fendant, and  held  that  the  ordinance  mentioned  in  the  com- 
plaint, on  which  the  prosecution  was  based,  was  valid;  and 
that  the  ordinance  or  contract  made  or  alleged  to  have  been 
made  between  the  city  of  Ashland  and  the  water  company 
was  invalid ;  and  that  the  recent  ordinance  was  the  one  that 
governed  the  case;  and  that  the  jury  might  convict  the  de- 
fendant of  the  offense  charged  if  satisfied  beyond  a  reason- 
able doubt  of  the  defendant's  guilt. 

For  the  appellant  there  was  a  brief  by  TomJcins  <6  Mer- 
rill, and  oral  argument  by  W.  M.  TomJcins.  They  argued, 
among  other  things,  that  the  ordinance  of  August  2, 1887, 
is  a  contract  between  the  city  and  the  water  company.  It 
was  entered  into  pursuant  to  subd.  11,  sec.  8,  subch.  5 
ch.  127,  Laws  of  1887.*    The  authorized  body  of  a  mu- 

'Sea  11,  subch.  5,  ch.  127,  Laws  of  1887,  provides  that  the  common 
council  of  the  city  of  Ashland  shaU  have  authority,  by  ordinance,  reso- 
lution, or  by-laws :  ''  11.  To  make  and  establish  pubUc  pounds,  pumps. 
weUs,  oistems,  and  reservoirs,  and  to  provide  for  the  erection  of  water 
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nicipal  corporation  may  bind  it  by  an  ordinance,  which,  in 
favor  of  private  persons  interested  therein,  may,  if  so  in- 
tended, operate  as  a  contract.  1  Dillon,  Mun.  Corp.  (4th 
ed.),  §  474;  1  Beach,  Pub.  Corp.  254;  FLechner  v.  Bank  of 
U.  S.  8  Wheat.  338;  Argus  Co.  v.  Albany,  55  K  Y.  495; 
Duncomhe  v.  Ft  Dodge,  38  Iowa,  281 ;  Ooldshoro  v.  Moffett^ 
49  Fed.  Rep.  213.  Municipal  corporations  entering  into 
private  or  commercial  contracts  deal  as  private  corpora- 
tions or  individuals,  and  are  subject  to  the  same  duties  and 
liabilities.  Western  Sav.  F  Soe.  v.  Philadelphia,  72  Am. 
Dec.  730;  Indianapolis  v.  Indianapolis  G,  L,  Go.  66  Ind. 
408.  The  ordinance  being  a  contract,  and  the  water  com- 
pany having  acquired  vested  rights  under  the  same,  the 
common  council  had  no  power  or  authority  to  revoke  or 
alter  the  same  without  the  consent  of  the  water  company. 
State  V.  Jersey  City,  49  N.  J.  Law,  303 ;  New  Orleans  v. 
G.  S.  T.  cfe  T.  Co.  3  So.  Rep.  633;  People  v.  O'Brien,  111 
N.  Y.  1. 

For  the  respondent  there  were  briefs  by  Geo.  P.  lioss- 
man,  city  attorney,  and  J.  J.  MUes^  of  counsel,  and  oral 
argument  by  Mr.  Miles. 

works  for  the  supply  of  water  to  the  inhabitants  and  to  the  said  city  for 
fire  protection' and  other  purposes;  to  secure  the  erection  of  said  water- 
works, said  city  may,  by  contract  or  ordinance,  grant  to  any  persons, 
company,  or  corporation,  the  full  right  and  privilege,  and  empower  and 
authorize  such  company,  persons,  or  corporation  to  build  for  themselves 
and  own  such  waterworks,  and  to  maintain,  operate,  and  regulate  the 
same,  and  in  so  doing  to  use  the  streets  and  alleys  of  said  city  in  laying 
and  maintaining  the  necessary  pipe  lines  and  hydrants,  for  such  term  of 
years  and  on  such  terms  and  conditions  as  may  be  prescribed  by  such 
ordinance  or  contracts,  and  may  also,  by  contract  or  ordinance,  provide 
for  the  supplying  from  said  waterworks  the  said  city  with  water  for  fire 
protection  and  other  purposes,  and  also  the  inhabitants  thereof  with 
water,  for  such  term  of  years,  for  such  price,  in  such  manner,  and  sub- 
ject to  such  limitation  as  may  be  fixed  by  said  contract  or  ordinanca" — 
Bep. 
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PiNNEY,  J.  1.  The  franchise  of  the  Ashland  Water  Com- 
pany to  supply  the  inhabitants  of  the  unincorporated  vil- 
lage of  Ashland  with  water,  upon  the  terms  stipulated  in 
the  original  ordinance  and  the  several  ordinances  amenda- 
tory thereof,  was  evidently  granted  by  the  supervisors  of 
the  town  of  Ashland,  acting  apparently  under  the  statutes 
(sees.  819a,  892, 1780,  S.  &  B.  Ann.  Stats.)  giving,  as  therein 
provided,  to  town  boards  of  towns  containing  one  or  more 
unincorporated  villages  having  each  a  population  of  not 
less  than  1,000  inhabitants,  certain  powers,  as  applicable 
thereto,  conferred  upon  village  boards  by  the  provisions  of 
ch.  40,  R.  S.,  and  acts  amendatory  thereof.  No  proof  of 
previous  authority  from  the  electors  of  the  town  was  shown, 
and  it  is  doubtful  whether  the  town  ordinances  were  upon 
sufficient  authority.  DuUanty  v.  Vaughn^  77  Wis.  38.  It 
appears  that  the  contract  made  or  franchise  granted  in  the 
first  instance,  or  assumed  to  be,  was  by  the  town  board  of 
the  town  of  Ashland  to  Yaughn,  Flagler,  and  Linnen;  and 
from  an  ordinance  in  evidence,  passed  by  the  town  board 
October  6,  1885,  it  appears  that'  the  Ashland  Water  Com- 
pany was  the  assignee  of  the  franchise  and  contracts  made 
with  them,  and  that  said  assignment  was  thereby  ratified 
and  confirmed,  and  that  the  water  company  was  ordered 
to  make  certain  extensions  of  its  mains,  without  any  un- 
necessary delay,  and  erect  certain  hydrants  at  various  points 
in  the  village.  Other  like  extensions  and  hj'drants  were 
ordered  by  an  ordinance,  October  6,  1886;  and  these  ordi- 
nances provide  for  the  payment  of  a  rental  for  the  hydrants 
by  taxation. 

After  the  city  was  incorporated  in  April,  1887  (ch.  127» 
Laws  of  1887),  the  common  council  passed  the  ordinance 
under  which  the  water  company  charge  and  exact  the  rates 
complained  of,  the  more  material  portions  of  which  are 
stated  above.    It  was  prefaced  by  the  statement  that,  ^Mt 
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being  expedient  and  necessary  to  proyide  for  the  supply 
of  water  to  the  city  of  Ashland  and  its  inhabitants  for  fire 
protection  and  wholesome  water  for  domestic  purposes, 
and  the  town  of  Ashland  having  heretofore  caused  such 
supply  to  be  furnished  under  the  five  following  ordinances, 
which  are  made  a  part  hereof,"  by  express  reference,  to 
wit,  the  ordinances  referred  to  are  incorporated  in  the  city 
ordinance  in  haeo  verba^  and  it  concludes  with  five  other 
sections,  the  material  parts  of  which  are  contained  in  the 
foregoing  statement.  Whatever  doubt  may  exist  whether 
the  provisions  of  this  ordinance  were  within  the  authority 
of  the  general  statutes  cited,  there  can,  we  think,  be  no 
question  but  that  they  became  valid  as  a  part  of  the  city 
ordinance  of  August  2,  1887,  and  were  within  the  power 
and  authority  of  the  common  council.  The  franchise  and 
contracts  described  therein,  upon  its  passage  and  publica- 
tion, became  valid  and  binding  as  between  the  city  and  the 
water  company. 

It  is  enough  that  the  franchise  and  contract  between 
these  parties  is  evidenced  by  matter  of  record,  or  by  any 
writing  or  writings  amounting  to  a  written  contract.  It 
is  not  necessary  that  the  franchise  and  contract  should  be 
granted  or  created  by  ordinance.  A  written  resolution  and 
acceptance  are  sufficient.  The  statute  (S.  &  B.  Ann.  Stats, 
sec.  1780)  expressly  provides  that  the  corporation  "may 
make  and  enter  into  any  contract  with  such  city  or  village 
to  supply  such  city  or  village  with  water  for  fire  and  other 
purposes  upon  such  terms  and  conditions  as  may  be  agreed 
upon ;  .  .  .  and  any  such  city  or  village  may,  by  con- 
tract duly  executed  by  the  proper  authorities,  acquire  the 
right  to  use  the  water,  .  .  .  upon  such  terms  and  con- 
ditions as  may  bo  agreed  upon  by  such  corporation  and  the 
authorities  of  such  city  or  village."  The  franchise  is  a  spe- 
cial privilege,  not  belonging  as  of  common  right  to  the  peo- 
ple at  large.    It  is  an  executed  contract  on  the  part  of  the 
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state,  the  consideration  for  which  is  the  benefit  which  the 
pablio  will  derive  from  its  use  and  exercise.  The  common 
council  is  authorized  by  the  statute  to  grant  such  fran- 
chises, and  they  are  as  much  the  franchises  of  the  corpora- 
tion as  if  granted  by  an  express  statute,  for  the  common 
council  exercises  in  granting  them  a  delegated  authority, 
and  what  it  does  within  that  power  is  done  by  the  legis- 
lature through  its  agency.  The  acceptance  of  the  condi- 
tions of  the  grant  by  the  water  company  beyond  doubt 
constituted  a  valid  contract  between  it  and  the  city.  State 
ex  rel.  Atfy  Oen.  v.  Madison  St.  li.  Co.  72  Wis.  620;  Bank 
of  Auffostu  V.  EarU,  13  Pet.  519;  People  v.' A.  cfe  F.  H.  Co. 
24  N.  T.  261. 

2.  There  is  no  provision  in  the  statute  delegating  to  the 
common  council  of  the  city  the  power  to  alter  or  repeal 
a  grant  of  such  franchise,  though,  through  the  exercise  by 
the  legislature  of  the  reserved  power  in  sec.  1,  art.  XI,  of 
the  constitution,  it  might  alter  or  repeal  it  at  will.  In  the 
absence  of  an  express  delegation  to  the  common  council, 
we  think  none  can  be  implied.  It  was  therefore  beyond 
the  power  of  the  common  council  to  alter,  repeal,  or  im- 
pair in  the  least  the  franchise  or  contract  in  question,  and 
the  ordinance  upon  which  this  prosecution  is  founded  is 
therefore  clearly  void. 

It  was,  however,  insisted  that  such  power  had  been  con- 
ferred on  the  council  by  the  amended  charter  of  the  city 
(Laws  of  1889,  ch.  27,  subch.  11),  which  provides  that 
"  whenever  the  waterworks  shall  be  owned  by  the  city, 
the  same  shall  be  operated  under  the  direction  of  the  board 
of  public  works;"  and  that  "the  common  council  shall 
have  power  to  legislate  on  all  matters  with  reference  to 
the  construction,  operation,  management,  and  protection  of 
waterworks  for  the  city,  not  contravening  the  provisions 
of  this  act,  or  the  constitution  or  laws  of  this  state,  or  con- 
tracts already  made,"  etc.    This  act  evidently  is  applicable 
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only  in  case  the  city  builds  waterworks  of  its  own,  or  ac- 
quires the  works  of  the  water  company,  as  it  had  reserved 
the  right  to  do,  and  clearly  indicates  that  its  power  of  leg- 
islation could  in  no  event  be  exercised  to  the  prejudice  of 
existing  contracts,  meaning,  no  doubt,  the  contracts  here  in 
question. 

3.  It  was  argued  that  as  the  vote  of  Schottrailler  as  a 
meinber  of  the  common  council,  and  who  held  two  shares 
of  stock  of  the  water  company,  was  required  to  pass  the 
ordinance,  it  was  therefore  void,  under  the  charter  then  in 
force  (Laws  1887,  ch.  127,  subch.  14,  sec.  3),  which  pro- 
vides that  ''no  member  of  the  common  council  shall  be  a 
party  to  or  interested  in  any  job  or  contract  with  the  city, 
and  any  contract  with  the  city  in  which  any  such  member 
may  be  so  interested  shall  be  null  and  void ;  and  in  case 
any  money  shall  have  been  paid  on  any  such  contract,  the 
city  may  sue  for  and  recover  the  amount  so  paid  from  the 
parties  to  such  contract,  and  from  members  of  the  com- 
mon council  interested  in  the  same,"  —  and,  further,  that 
the  amount  of  annual  water  rentals  which  the  city  stipu- 
lated by  the  ordinance  to  pay  to  the  water  company  in 
semi-annual  payments  during  the  term  for  which  the  fran- 
chise was  granted  constituted  a  debt  against  the  city  in 
j>rcB8enti,  and  was  in  excess  of  five  per  cent  of  the  taxable 
property  of  the  city  at  the  then  last  valuation  thereof;  and 
that  therefore  the  ordinance  and  contract  contained  in  it 
were  prohibited  by  sec.  3,  art.  XI,  of  the  constitution.  It 
is  a  general  rule  that  the  validity  of  the  grant  of  a  fran- 
chise cannot  be  questioned  collaterally  or  in  any  other  way 
than  upon  proceedings  by  quo  wam*antotov  alleged  usur- 
pation of  such  franchise  at  the  suit  of  the  state.  Ang.  & 
A.  Corp.  §§  731,  739,  742,  747;  Booth,  St.  Ey.  Law,  §  44; 
In  re  New  York  EL  R.  Co.  3  Abb.  N.  C.  401.  It  would  be 
intolerable  if,  upod  any  litigation  between  the  city  and  the 
water  company  in  relation  to  their  respective  rights  or  du- 
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ties  under  the  ordinance  in  furnishing  water,  the  water 
company  could  be  put  to  strict  proof  of  the  existence  of 
its  franchise,  and  so,  too,  in  respect  to  the  rights  and  fran- 
chise of  any  corporation. 

4.  The  objections  of  the  city  to  the  validity  of  the  fran- 
chise and  contract,  if  established,  would  necessarily  prove 
fatal  to  the  validity  of  the  ordinance,  and  to  the  present  pros- 
ecution under  it ;  for  it  is  manifest  that  if  the  franchise  ^ind 
contract  contained  in  the  ordinance  of  August  2, 1887,  are,  as 
the  plaintiflf  contends,  utterly  null  and  void,  the  common 
council  of  the  citj^  of  Ashland  had  no  power  whatever  to  pass 
the  ordinance  of  August  22, 1893,  and  no  power  to  legislate 
in  respect  to  the  rates*  which  the  water  company,  through 
the  defendant,  might  charge  for  furnishing  water,  for  in 
that  respect  the  city  and  the  water  company  would  be  as 
utter  strangers  to  each  other,  neither  owing  any  duty  or 
obligation  to  the  other. 

For  these  reasons  the  circuit  court  erred  in  ruling  that 
the  ordinance  last  mentioned  was  valid,  and  that  the  de- 
fendant might  be  convicted  under  it. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  complaint. 


Steltz,  Appellant,  vs.  Thb  City  op  Wausa^u,  Respondent 

CMober  $9  —  November  IS,  1894. 

Municipal  corporations:  Tort  action:  Presentation  of  claim:  Heading. 

Sec.  161,  ch.  151,  Laws  of  1883,  providlDg  that  "no  action  in  tort  shall 
lie  or  be  maintained  agaiost  the  city  of  Wausau  unless  a  state- 
ment **  of  the  wrong  and  of  the  damages  claimed  shaH  be  presented 
to  the  common  council  within  ninety  days  after  the  occurrinj^  of 
the  tort  alleged,  is  applicable  to  an  action  for  damages  on  account 
of  a  nuisance  created  by  the  city,  and  ttio  presentation  of  such 
statement  must  be  aUeged  in  the  complaint  Hughes  v.  Fond  du 
Lac,  78  Wi&  880,  distinguished. 
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APPEAL  from  the  Circuit  Court  for  Marathon  County. 

This  action  was  commenced  September  20,  1892.  The 
complaint  alleges,  in  eflFect,  the  incorporation  and  organiza- 
tion of  the  defendant  city;  that  the  plaintiff  by  occupation 
is  a  public  teamster,  doing  business  therein;  that  he  is  now, 
and  for  more  than  seven  years  has  been,  the  owner  in  fee 
and  the  occupant  of  the  premises  therein  described ;  that 
he  has  erected  thereon  a  dwelling  house,  stable,  and  other 
outhouses;  that  adjacent  to  said  premises  is  Bull  creek, 
which  originally  had  its  natural  flow  or  outlet  in  the  Wis- 
consin river,  about  600  feet  east  from  the  plaintiff's  said 
dwelling;  that  about  seven  or  eight  years  ago  the  defend- 
ant, in  opening  up  a  public  street  or  highway  from  Pine  or 
First  street  to  the  bridge  across  said  river,  diverted  said 
creek  from  its  natural  course,  and  turned  the  same  into  a 
channel  or  culvert  then  made  by  the  defendant;  that  said 
channel  or  culvert  is  insufficient  to  carry  off  the  water  of 
said  creek,  and  by  reason  thereof,  at  different  times  each 
and  every  year,  said  creek  has  flooded  not  only  said  prem- 
ises but  also  the  highways  or  public  streets  towards  and 
along  the  same,  making  the  same  impassable  for  teams  and 
pedestrians  for  several  months  each  and  every  year;  that 
the  plaintiff  has  suffered  damages  by  reason  of  such  flood- 
ing in  each  of  the  years  1888-1892,  inclusive,  in  the  sum  of 
$150;  that  the  defendant  had  allowed  and  permitted  said 
culvert  or  channel  so  constructed  to  become  obstructed, 
causing  water  to  overflow  the  plaintiff's  premises  and  the 
highways  leading  thereto  and  past  the  same,  to  the  plaint- 
iff's great  injury  and  damage ;  that  in  each  of  said  years 
the  plaintiff  notified  the  defendant  and  its  officers  of  the 
condition  of  the  premises  and  the  culvert  or  channel,  and 
requested  and  demanded  that  they  clear  the  same  or  other- 
wise remove  the  obstruction  to  the  water  of  said  creek, 
but  that  the  defendant  had  neglected  and  refused  to  do  so, 
to  the  plaintiff's  great  injury  and  damage;  that  July  11, 
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1892,  the  plaintiff  filed  with  the  defendant's  clerk,  at  his 
office  in  said  city,  a  fall  and  complete  statement  and  ac- 
count of  his  caase  of  action,  and  the  amount  of  damages 
claimed  herein,  and  the  same  was  duly  presented  to  the 
mayor  and  common  council  of  said  city,  and  by  tbom,  at  a 
lawful  meeting  thereof,  August  1,  1892,  fully  disallowed. 
Judgment  for  said  damages  is  prayed. 

To  that  complaint  the  defendant  demurred  on  the  grounds 
(1)  that  the  complaint'  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  (2)  that  the  court  has  no  jurisdic- 
tion of  the  person  of  the  defendant  or  the  subject  matter 
of  the  action.  From  an  order  sustaining  such  demurrer 
the  plaintiff  appeals* 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Carl  H.  Mueller^  attorney,  and  C.  K  Eldredj  of  counsel 
They  contended,  inter  aliay  that  sec.  161  of  the  charter 
does  not  apply  to  actions  in  tort  arising  out  of  the  city's 
misfeasance  or  positive  wrong,  or  out  of  the  city's  nonfeas- 
ance or  negligence,  but  only  to  actions  arising  out  of  torts 
of  others  for  which  the  city  is  liable,  or  out  of  torts  for 
which  the  city  is  liable  by  statute,  not  at  common  law. 
Hughe%  V.  Fond  du  Lac^  73  Wis.  380 ;  HousUm  v.  Isaack^ 
68  Tex.  116;  Ilolmea  v.  Paris,  75  Me.  560;  Ft  Wayne  t?. 
Coombs,  107  Ind.  78;  Madison  v.  Baker,  103  id.  41 ;  Chicago 
V.  Johnson,  53  111.  95;  FurneU  v.  St.  Paul,  20  Minn.  121; 
Moore  v.  Minneapolis,  19  id.  302 ;  Lafayette  v.  Blood,  40  Ind. 
65;  Dillon,  Mun.  Corp.  (4th  ed.),  §  1024;  Barton  t>.  Syra- 
cuse, 36  N.  Y.  54;  Brooks  v.  Sornerville,  106  Mass.  271; 
Monies  v.  Lynn,  119  id.  273;  People  ex  rel.  AtCy  Oen.  t. 
Utica  Ins.  Co.  15  Johns.  358;  Jackson  v.  CoUiTiSy  3  Cow. 
89;  Alexander  v.  Mt.  Sterling,  71  IlL  366;  Little  v.  Mad- 
ison, 42  Wis.  653;  Seifert  v.  Brooklyn,  101  K  Y.  143. 

For  the  respondent  there  was  a  brief  signed  by  Silver- 
thorn,  Hurley,  Ryan  <&  Jones,  of  counsel,  and  F.  J.  TyrrM, 
city  attorney,  and  oral  argument  by  E.  L.  Bump. 
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Ca88oday,  J.  The  complaint  apparently  states  facts  suf- 
ficient to  show  that  the  defendant  created  a  nuisance  of 
special  and  peculiar  damage  to  the  plaintiff.  Evans  v,  C, 
St.  P.,  M.  ik  0.  B.  Co.  86  Wis.  603.  It  would  seem  that 
notice  by  the  injured  party  to  the  author  of  such  nuisance, 
as  to  the  location  and  nature  of  the  same  and  the  damages 
sustained  thereby,,  was  not  a  condition  precedent  to  the 
maintenance  of  an  action  therefor  at  common  law  nor  under 
sec.  1339  or  sec.  3180,  R.  S.  Hughes  u.  Foiid  du  Lac,  73 
Wis.  380;  Cairncross  v.  Pewaukee,%^^\s.\^Q.  In  Hughes 
V.  Fond  du  Lac,  the  charter  provision  was  that  "  no  action 
sliall  he  maintained  against  the  city''  unless  notice  in  writ- 
ing be  given  "within  five  days  of  the  occurrence  of  such 
injury  or  damage,"  etc.  Sec.  5,  ch.  299,  Laws  of  1885. 
This  language  is  substantially  the  same  as  sec.  1339,  R  S., 
except  that  the  notice  was  to  be  given  in  five  days  in- 
stead of  ninetv  davs.  It  is  contended  that  the  same  rule 
is  applicable  to  the  case  at  bar.  But  the  charter  provision 
here  in  question  is  that  '*  no  action  in  tort  shall  lie  or  he 
maintained  against  the  city  of  Wausau  unless  a  statement 
in  writing,  signed  by  the  person  injured  or  claiming  to  be  in- 
jured, of  the  wrong  and  circumstances  thereof  and  amount 
of  damages  claimed,  shall  be  presented  to  the  common 
council  within  ninety  days  after  the  occurring  or  happen- 
ing of  the  tort  alleged."  Sec.  161,  ch.  151,  Laws  of  1883. 
The  complaint  entirely  fails  to  allege  that  any  such  notice 
was  given,  or  any  such  claim  presented,  within  the  time 
prescribed.  This  is  an  action  in  tort,  and  comes  within 
the  express  language  of  the  section.  As  observed,  that 
section  declares  that  no  such  action  "  shall  lie  op  be  main- 
tained "  unless  such  notice  be  given  and  such  claim  pre- 
sented within  the  time  mentioned.  In  other  words,  the 
section  makes  the  giving  of  such  notice  and  the  presenta- 
tion of  such  claim  a  condition  precedent,  not  only  to  the 
maintenance  of  such  an  action,  but  to  the  commencement 
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of  such  an  action.  This  is  in  accord  with  the  repeated  de- 
cisions of  this  court.  Thus,  in  Hin^r  v.  Fond  du  Lac^  71 
Wis.  78,  the  pro\ision  of  the  charter  then  in  force  and  ap- 
plicable was  substantially  the  same  as  tjie  charter  provision 
of  the  defendant  here  involved,  and  the  complaint  in  that 
case,  as  the  complaint  in  this,  failed  to  allege  the  giving  of 
such  notice  or  the  presentation  of  such  claim  within  the 
time  prescribed;  and  the  judgment  was  reversed  because 
the  court  refused  to  sustain  the  demurrer  ore  tentts  to  the 
complaint.  Sowle  v.  Tomahy  81  Wis.  351.  Those  cases,  and 
others  like  them,  rule  the  case  at  bar. 
By  th4  Court —  The  order  of  the  circuit  court  is  affirmed. 


CoHN  and  another.  Appellants,  vs.  Plumer,  Respondent. 

October  £9  — November  IS,  1894. 

Contracts:  Partial  performance:  iScco wry  quantum  meruit:  Oral  con- 
tract intended  to  be  reduced  to  writing, 

1.  One  who  contracted  to  furnish  all  the  granite  required  for  a  bntld- 
ing,  according  to  the  plans  and  specifications,  for  a  specified  sum, 
cannot  recover  upon  quantum  meruit  if  he  fails  to  perform  such 
contract 

2l  Where  a  complete  contract  was  made  orally,  the  fact  that  it  was 
expected  that  a  written  contract  would  afterwards  be  signed,  em- 
bodying the  terms  of  the  oral  contract^  does  not  prevent  the  oral 
contract  from  taking  effect 

APPEAL  from  the  Circuit  Court  for  Marathoii  County. 

This  was  an  action  upon  qttarvtum  meruit  for  the  value 
of  granite  furnished  by  plaintiflfs  for  the  building  of  defend- 
ant's house.  The  defense  was  that  the  granite  was  fur- 
nished under  an  entire  contract  to  furnish  all  the  granite 
for  the  house,  according  to  the  plans  and  specifications,  for 
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$10,000,  and  that  the  plaintiffs  failed  to  furnish  a  large  por- 
tion of  the  granite. 

The  evidence  showed  that  early  in  1888  the  defendant 
had  plans  and  specifications  prepared  by  Architect  Hol- 
brook,  of  Milwaukee,  for  the  building  of  a  house  at  Wau- 
sau,  and  that  the  plaintiffs,  being  the  owners  of  a  granite 
quarry,  proposed  to  furnish  the  granite  for  the  building; 
that  in  March,  1889,  the  plaintiff  Cohn  and  defendant  went 
to  Holbrook's  office  at  Milwaukee,  and  negotiated  as  to 
the  furnishing  of  the  granite.  The  defendant's  evidence 
tended  to  show  that  an  oral  agreement  was  made  at  this 
meeting  whereby  the  plaintiffs  were  to  furnish  all  the 
granite  above  the  grade  line  of  the-  house  for  $10,000,  and 
below  grade  line  for  $4  per  car.  The  plaintiffs'  claim  was 
that  no  complete  contract  was  made  at  Milwaukee,  but  that 
there  was  an  arrangement  which  was  to  be  reduced  to 
writing  by  the  architect,  and  was  to  become  the  contract 
when  signed  by  the  parties,  which  was  never  done.  The 
evidence  shows  that  a  written  contract  was  afterwards  pre- 
pared by  the  architect,  which  was  sent  to  Plumer^  but  ob- 
jected to  by  Cohn^  and  was  never  signed.  Immediately 
after  the  Milwaukee  interview  the  plaintiffs  commenced 
furnishing  the  granite,  and  when  they  had  furnished  some- 
thing over  one  half  of  the  necessary  stone  they  abandoned 
the  contract,  after  having  been  paid  $5,245.50. 

The  jury  found  the  following  special  verdict:  "(1)  Did 
the  parties  in  this  action  enter  into  an  agreement  whereby 
the  plaintiffs,  per  plans  and  specifications,  agreed  to  fur- 
nish the  defendant  the  granite  for  his  house  for  the  sum 
of  $10,000,  above  grade  line,  and  $4  per* car  below  grade 
line?  A.  Yes.  (2)  Did  the  plaintiffs  perform  such  labor 
and  furnish  such  materials  under  said  contract?  A.  Yes. 
(3)  What  extras  did  the  plaintiffs  provide  or  furnish,  not 
called  for  by  said  contract?  A.  Molding.  (4)  What  was 
the  reasonable  value  of  such  extras.    A.  $23.75.    (5)  Did 
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the  defendant  fulfill  and  perform  said  contract  on  his  part? 
A,  Yes.  (6)  Did  the  plaintiffs  fail  and  neglect  to  perform 
said  contract  on  their  part?  A,  Yes.  (7)  What  damages 
did  defendant  sustain  by  reason  of  the  failure  to  perform- 
said  contract  on  their  part?  A,  $448.  (8)  What  has  the 
defendant  paid  to  the  plaintiffs  for  such  labor  and  mate- 
rials? A.  (By  the  court)  $5,245.50.  (9)  What  was  the 
work  and  material  done  and  furnished  by  the  plaintiffs 
reasonably  worth?    A.  $5,811.35." 

After  verdict,  and  before  judgment,  the  defendant  re- 
mitted all  damages  under  his  counterclaim,  as  found  by 
the  jury  in  answer  to  the  seventh  question.  Upon  this 
verdict,  judgment  was  entered  for  the  plaintiffs  for  $23.75 
damages  and  costs,  and  plaintiffs  appeal. 

For  the  appellants  there  was  a  brief  signed  by  Brmon  & 
Pradty  and  oral  argument  by  Neal  Brown,  They  con- 
tended, inter  alia,  that  the  evidence  shows  that  the  parties 
came  from  the  Milwaukee  interview,  each  with  a  different 
understanding  of  the  terms  agreed  upon,  and  that  they  did 
agree  that  the  contract  should  be  reduced  to  writing  and 
executed.  To  make  a  contract,  both  parties  must  have 
agreed  to  the  same  thing  in  the  same  sense.  Parsons,  Cent. 
475-477;  Hazard  v.  N.  E,  Mar.  Ins,  Co.  1  Sumner,  218; 
Bruce  v.  Pearson^  3  Johns.  534;  Greene  v.  Bate^n^n^  2 
Woodb.  &  M.  359;  Hartford  cfe  N.  H.  R.  Co.  v.  Jackson, 
24  Conn.  514,  63  Am.  Dec.  177;  Hodges  v.  Sublett,  91  Ala. 
588;  Bristol,  C.  i&  S.  A.  B.  Co.  v.  Maggs,  44  Ch.  Div.  616; 
Meynell  v.  Surtees,  31  Eng.  L.  &  Eq.  475 ;  Va^sar  v.  Camp, 
11  K  Y.  441;  Johnston  v.  Fessler,  7  Watts,  48;  Jordan  v. 
Norton,  4  Mees.  &  W.  155;  Amhler  v.  Whipple,  20  Wall. 
546;  Nat.  Bank  v.  Hall,  101  IT.  S.  43;  Baldwin  v.  Milde- 
lerger^  2  Hall,  176 ;  Coles  v.  Bowne,  10  Paige,  526 ;  Utley  v. 
Donaldson,  94  U.  S.  29 ;  Appleby  v.  Johnson,  L.  R.  9  C.  P. 
158;  Caloerley  v.  Williams,  1  Ves.  Jr.  210;  Saltus  v.  Pruyn, 
18  How.  Pr.  512;  Crane  v.  ParUand,  9  Mich.  493;  Phillips 
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V.  BietoUi,  2  Barn.  &  C.  511;  Bishop,  Cont.  §§  813,  323; 
Dickinson  v,  Dodds^  2  Ch.  Div.  463 ;  Cooke  v.  Oxley^  3  Term, 
653;  AUis  v.  Bead,  45  N.  Y.  142;  Winn  v,  BuU,  7  Ch.  Div. 
29;  Rommel  v,  Wingate^  103  Mass.  327;  Schenectady  Stove 
Co.  V.  Rolhrook,  101  N.  Y.  45;  Clarh  v.  Burr,  85  Wis.  649; 
jRounsavell  v.  Peascy  45  id.  506 ;  Strohn  v.  Detroit  JR.  Co.  21 
id.  554;  Connery  v.  Best,  SojxJjy  tfe  Co.  1  Cab.  &  E.  291; 
Braeutigam  v.  Edwards,  38  N.  J.  Eq.  542.  Cohn,  when  in- 
formed by  seeing  the  Hoi  brook  contract  of  Plumer* s  ver- 
sion of  the  agreement,  repudiated  it  at  once  and  told 
Plumer  it  did  not  show  the  agreement  as  made.  Plumer 
made  no  sign,  but  allowed  Cohn  to  go  ahead  in  the  faith 
that  he  would  be  paid  what  his  work  was  worth.  Having 
been  silent  when  he  should  have  spoken,  Plumer  should  not 
now  be  heard  to  say  that  the  talk  in  Milwaukee  amounted 
to  a  special  contract. 

For  the  respondent  there  was  a  brief  by  Mylrea,  Mar- 
chetti  (&  Bird,  and  a  separate  brief  by  Gahe  Bouch,  and  oral 
argument  by  Claire  Bird  and  Mr.  Bouck.  They  argued, 
among  other  things,  that  if  the  contract  was  made  it  was 
not  invalidated  by  not  having  been  reduced  to  writing.  In 
the  cases  relied  on  by  the  plaintiffs,  it  will  be  found  that  it 
was  a  part  of  the  parol  contract,  either  expressed  or  im- 
plied, that  it  should  not  be  deemed  a  concluded  agreement 
until  executed  in  writing.  Tlodges  v.  Siihlett,  91  Ala.  588 ; 
3  Am.  &  Eng.  Ency.  of  Law,  854,  note;  Pratt  v.  H.  If.  B. 
Co.  21  N.  Y.  305;  Blaney  v.  Hoke,  14  Ohio  St.  292;  Blight 
V.  Ashley,  1  Pet.  C.  C.  15;  Wharton  v.  Stoutenburgh,  35 
N.  J.  Eq.  266;  Cheney  v.  East.  Trans.  Co.  59  Md.  557;  Allen 
V.  Chouteau,  102  Mo.  309;  Zawrence  v.  M.,  L.  S.  t6  W.  E. 
Co.  84  Wis.  433,  435;  Lewis  v.  Brass,  3  Q.  B.  Div.  667; 
Rossiter  v.  Miller,  3  App.  Cas.  1124;  Bonnewell  v.  Jenkins, 
8  Ch.  Div.  70;  Gihhon  v.  N.  E.  Met.  Asy.  Dist.  11  Beav.  1. 
There  can  be  no  recovery  quantum  merxiit  for  part  perform- 
ance of  an  entire  contract.  McDonald  v.  Bryant,  73  Wis. 
Vou88— 40 
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20;  Diefenback  v.  Starh^  56  id.  462;  Koplitz  v.  PowMy  id. 
671 ;  Davis  v.  Iluhbard,  41  id.  408 ;  Jennings  v.  Lyons^  39 
id.  553. 

WiNsrx)w,  J,  If  there  was  a  complete  contract  made  by 
the  plaintiflFs  at  the  time  of  the  meeting  in  the  architect's 
office,  to  furnish  all  the  granite  required  for  the  building, 
according  to  the  plans  and  specifications,  for  a  specified 
sum,  then  the  plaintiffs  cannot  recover  upon  quantum  meruit^ 
because  it  is  admitted  that  they  failed  to  perform  such  con- 
tract. There  was  ample  evidence  to  sustain  the  finding  of 
the  jury  that  such  a  contract  was  made.  In  fact,  the  testi- 
mony of  Cohn  himself  tends  very  strongly  to  substantiate 
the  claim,  and  the  fact  that  the  plaintiffs  went  to  work  get- 
ting out  the  stone  and  shipping  it,  immediately  after  the  in- 
terview, is  very  significant.  The  fact  that  it  was  expected 
that  a  written  contract  would  afterwards  be  signed,  em- 
bodying the  terms  of  the  oral  contract,  does  not  prevent 
the  oral  contract  from  taking  effect.  Lawrence  v.  M.,  L.  S. 
cfe  IP.  Ji.  Co.  84  AVis.  433.  The  jury,  upon  suflicient  evidence 
and  under  correct  instructions,  have  found  that  the  con- 
tract claimed  by  defendant  was  made. 

We  see  no  defect  in  the  special  verdict.  It  fairly  covers 
all  the  issues  in  the  case.  No  other  questions  were  re- 
quested by  the  plaintiffs,  nor  do  we  see  any  good  ground 
for  criticism  of  the  first  question.  It  fairly  submits  the 
pivotal  question  in  the  case  to  the  jury. .  There  seems  to 
have  been  evidence  to  justify  the  jury  in  finding,  in  answer 
to  the  fourth  question,  that  the  reasonable  value  of  the 
extras  furnishM  was  but  $23.75. 

The  case  was  fairly  tried  and  submitted,  and  we  have 
found  no  error. 

By  the  Court —  Judgment  aflBrmed. 
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Bbown,  Respondent,  ts.  Cohn  and   another,  Appellants. 
October  30  —  November  13,  1894, 

JS(J€clment:  Counterclaim:  Facts  constituting  legal  defense:  Tax  titles: 
Forged  redemption  receipts:  Practice:  Setting  aside  siipxdation 
waiHng  jury  trial 

1.  In  ejectment,  facts  which  constitute  a  complete  legal  defense  are  not 

tho  proper  subject  of  a  counterclaim,  Tlius,  defendants  claim- 
ing under  tax  deeds  cannot  allege  as  a  counterclaim  that  redemp> 
tion  receipts  upon  which  plaintiff  relies  to  defeat  such  deeds  are 
forged  and  fraudulent,  and  have  such  receipts  set  aside  or  canceleil 
as  a  cloud  u^wn  the  title.  The  ejectment  action  would  be  followecl 
by  a  judgment  conclusive  as  to  the  title,  aud  if  plaintiff  should  dis- 
continue defendants  might  at  once  biing  an  action  to  protect  their 
title;  or,  if  there  is  danger  of  the  loss  of  testimony  of  material  wit- 
nesses, they  may  proceed  to  perpetuate  such  testimony  under  the 
statute. 

2.  Redemption  receipts  not  countei*sigued  by  the  county  treasurer  as 

required  by  sec.  1167,  R.  S.,  are  not  evidence  of  redemption  and, 
being  void  upon  their  face,  do  not  constitute  a  cloud  upon  title 
which  equity  will  interfere  to  remove,  even  though  they  might  be 
used  to  corroborate  evidence  of  actual  payment  of  the  proper  suras 
for  redemption. 

3.  A  stipulation  waiving  a  trial  by  jury  was  entered  into  upon  the  sup- 

position that  the  case  would  turn  substantially  or  wholly  upon 
questions  of  law.  Afterwards  it  transpired  tliat  questions  of  fraud 
and  forgery  would  be  tried,  in  respect  to  which  charges  of  perjury 
were  suggested.  Held^  that  it  was  not  an  abuse  of  discretion  to  re- 
lieve the  plaintiff  from  the  effect  of  the  stipulation,  the  defendants 
not  being  placed  thereby  in  any  worse  position  than  before  the 
stipulation  was  made. 

4.  The  fact  that  defendants  may  not  be  able  to  get  a  fair  trial  in  tlie 

county  where  the  action  is  pending,  on  account  of  the  influence 
and  standing  of  the  plaintiff  and  his  relatives  and  friends,  is  not  a 
reason  for  refusing  to  set  aside  such  a  stipulation  and  denying  to 
plaintiff  the  benefit  of  a  jury  trial  The  provisions  for  change  of 
venue  must  be  held  a  proper  protection  to  defendants. 

APPEALS  from  the  Circuit  Court  for  Oneida  County, 

This  is  an  action  of  ejectment  in  which  the  plaintiff  had 

judgment  for  the  recovery  of  the  premises  claimed,  upon  a 
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trial  before  the  court  without  a  jury,  a  jury  trial  having 
been  waived  by  stipulation  of  the  parties.  This  judgment 
was  reversed  on  appeal  {Brown  v,  Cohn^  85  Wis.  1,  where 
the  case  is  sufficiently  stated),  this  court  having  held  that 
the  tax  deeds  under  which  the  defendants  claimed  the 
premises  were  properly  executed  and  valid  tax  deeds. 

After  the  cause  had  been  remanded  for  a  new  trial,  the 
defendants  made  a  motion,  founded  upon  sundry  affidavits 
and  papers  on  file,  for  leave  to  serve  arid  file  an  amended 
answer,  setting  up  by  way  of  counterclaim  that  the  plaint- 
iff makes  a  claim  of  title  to  the  premises  in  question,  ad- 
verse to  the  defendants,  on  the  ground  that  he  has  paid 
and  redeemed  the  lands  from  the  tax  sales  of  1875  and 
1876,  upon  which  the  said  tax  deeds  were  issued,  and  that 
by  reason  of  such  payment  said  deeds  are  void,  and  that 
he  claims  and  pretends  to  hold  tax  or  redemption  receipts, 
in  writing,  signed  by  the  county  clerk  of  Lincoln  county, 
showing  the  payment  and  redemption  of  said  lands  from 
such  sales  prior  to  the  issuing  of  such  deeds,  and  bases  bis 
claim  to  the  title  to  said  lands  thereon ;  that  such  claim  is 
false  and  fraudulent,  in  that  in  truth  said  taxes  were  never 
paid  or  redeemed,  and  that  said  pretended  tax  or  redemp- 
tion receipts,  which  purport  to  show  the  payment  of  such 
taxes,  are  false,  forged,  and  fraudulent,  and  were  never  in 
fact  executed  or  delivered  by  the  county  clerk  of  the 
county,  or  by  any  officer  or  agent  thereof;  that  they  pur- 
port to  be  signed  by  the  county  clerk  of  Lincoln  county  at 
the  date  thereof,  and  are  in  the  ordinary  and  usual  form 
of  tax  receipts  issued  by  county  clerks;  that  there  was  no 
record  or  any  entry  ever  made  of  such  pretended  redemp- 
tion by  the  county  clerk  in  his  office,  or  in  any  of  the  pub- 
lic offices  of  the  county,  or  by  any  of  the  officers  thereof, 
and  that  such  receipts  are  not  matters  of  record  anywhere. 
It  appeared  that  they  had  not  been  countersigned  by  the 
county   treasurer,  and  that  they  were  relied  on  by  the 
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plaintiff  as  proof  of  the  invalidity  of  the  title  of  the  de- 
fendants; and  it  was  claimed  that  they  ought  to  be  deliv- 
ered up  and  canceled,  and  plaintiff  perpetually  enjoined  and 
restrained  from  claiming  or  asserting  any  title  to  said 
lands,  or  any  right  therein,  under  the  same;  that  plaintiff 
had  used  them  to  harass  and  annoy  the  defendants,  and 
had  introduced  them  in  evidence  on  the  former  trial  to 
show  redemption  of  the  lands  in  question;  and  that  after 
the  trial  was  closed,  and  their  false  and  fraudulent  char- 
acter discovered,  and  a  motion  made  for  a  new  trial  on  ac- 
count thereof,  the  plaintiff  withdrew  said  receipts  from  the 
evidence,  but  that  he  intends  in  the  future,  and  at  the  next 
trial  of  this  action,  to  assert  title  through  and  by  means  of 
such  receipts.  It  is  alleged  that  witnesses  who  can  testify 
as  to  their  false  and  fraudulent  character  may  die  or  leave 
the  jurisdiction 'of  the  court,  so  that  defendants'  ability  to 
show  their  true  character  may  be  greatly  impaired  unless 
the  relief  prayed  for  in  the  counterclaim  is  granted.  It  is 
farther  alleged  that,  as  to  a  certain  tax  deed  of  a  portion 
of  said  premises  to  one  C.  J.  Winton,  the  plaintiff  claims 
such  deed  to  be  null  and  void,  because  of  the  action  com- 
menced by  him  to  annul  the  tax  sales  and  restrain  the  issu- 
ing of  a  tax  deed  thereon ;  that  said  Winton  was  not  a  party 
to  said  action,  and  did  not  know  of  the  pendency  thereof, 
or  of  ther  in  junctional  order  therein,  at  any  time;  that  he 
obtained  title  to  the  certificates  prior  to  the  commence- 
ment of  the  action,  and  applied  for  and  obtained  said  tax 
deeds  without  any  knowledge  of  the  proceedings  in  said 
action,  and  that  no  lis  pendens  or  notice  of  the  object  and 
pendency  of  said  action  had  been  filed.  The  defendants 
demanded  judgment  establishing  their  claim  of  title  to  said 
lands  against  any  claim  of  the  plaintiff  thereto,  and  that  he 
be  forever  barred  from  claiming  or  asserting  any  right  or 
title  thereto  adverse  to  the  defendants,  and  that  he  sur- 
render and  release  his  title  to  them,  and  deliver  up  to  the 
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court  the  pretended  tax  or  redemption  receipts,  that  the 
same  may  be  canceled,  and  for  general  relief. 

The  court  made  an  order  denying  the  application  to  so 
amend  the  answer,  from  which  the  defendants  apj>ealed. 

At  the  same  term  the  plaintiff  moved  the  court  that  he 
be  relieved  from  the  stipulation  waiving  a  trial  by  jury 
therein,  and  that  the  issues  therein  be  tried  by  a  jury, 
founded  upon  the  affidavit  of  one  of  the  plaintiffs  attor- 
neys, to  the  effect  that  the  only  questions  to  be  litigated 
and  in  contemplation  of  plaintiff  and  defendants  when  said 
stipulation  was  made  were  three  certain  questions  of  law, 
namely:  (1)  Whether  said  tax  deeds  by  virtue  of  which 
the  defendant  Cohn  claimed  title  were  void  on  their  face; 
(2)  whether  two  of  said  deeds  were  not  rendered  void  by 
the  payment  of  the  money  to  the  county  clerk,  as  evidenced 
by  the  redemption  receipts  issued  by  him,  but  not  counter 
signed  by  the  county  treasurer;  (3)  whether  the  third  tax 
deed  was  not  void  by  reason  of  its  having  been  issued  in 
violation  of  the  injunctional  order  of  the  court, —  and  that 
said  stipulation  was  made  solely  on  the  belief  of  the  plaint- 
iff that  these  were  the  only  issues  to  be  presented  for 
determination;  that,  after  the  trial  of  the  cause,  divers  aflB- 
davits  had  been  filed  on  behalf  of  the  defendant  to  open 
the  case  for  further  trial,  charging  that  said  receipts  were 
forgeries,  and  the  money  to  redeem  the  said  lands  had 
never  been  paid;  that  the  plaintiff  thereupon  obtained 
leave  to  withdraw  all  evidence  in  relation  to  the  payment 
of  said  money  and  said  receipts,  and  then  rested  his  case 
solely  upon  the  validity  of  the  tax  deeds  as  they  appeared 
upon  their  face;  that  the  trial  of  the  issue  in  respect  to 
these  matters  would  require  the  testimony  of  divers  and 
numerous  witnesses  as  to  the  genuineness  of  the  signatures 
to  said  receipts,  and  as  to  whether  they  had  been  altered 
or  changed  by  the  plaintiff  or  his  agents  since  issued,  if 
ever  issued ;  and  that  plaintiff  desires  such  issues  to  be  tried 
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by  a  jury,  and  that  the  stipulation  waiving  trial  by  jury  be 
vacated. 

The  affidavits  of  the  defendant  Cohn  and  two  of  his  at- 
torneys were  read  in  opposition,  stating,  in  substance,  that 
the  action  is  peculiarly  the  subject  of  equity  jurisdiction 
and  cognizance,  and  the  questions  of  law  and  fact  in  it  so 
intimately  blended,  with  reference  to  the  Winton  tax  deed, 
that  neither  party  could  have  adequate  and  full  relief  by  a 
jury  trial;  that  the  issue  made  upon  the  two  pretended 
redemption  receipts  could  not  be  fully  and  fairly  tried  by 
a  jury,  and  that  the  defendants  would  claim,  and  oflfer  evi- 
dence to  show,  that  such  receipts  are  forgeries,  and  the 
plaintiff  never  did  pay  or  redeem  from  said  taxes ;  and  in 
support  of  this  contention  .it  is  stated  that  they  will  require 
at  the  trial  the  sales  books  from  the  office  of  the  county 
clerk  and  county  treasurer  of  Lincoln  county  for  every 
year  from  1875  to  1883,  and^the  stub  receipt  books  from 
the  office  of  said  county  clerk,  and  that  a  vast  amount  of 
record  evidence  of  this  bind  will  be  offered  to  show  that  the 
disputed  receipts  are  forgeries;  that  these  proofs  and  the 
forged  receipts  will  have  to  be  separately  and  carefully 
examined,  some  of  them  with  a  microscope,  and  that  such 
examination  will  necessarily  extend  to  many  thousand 
items  of  written  evidence,  and  take  several  days'  time;  that 
it  would  be  impracticable  and  impossible  for  a  jury  to  go 
through  these  matters  of  testimony  and  make  the  proper 
comparisons  and  examinations;  that  the  real  reason  for 
plaintiff's  application  to  vacate  the  stipulation  is  not  that 
a  jury  is  the  most  fit  and  appropriate  tribunal  before  which 
to  try  the  case,  but  because  the  action  is  pending  in  Oneida 
county,  having  little  or  no  population  outside  of  Ehine- 
lander,  the  county  seat,  and  the  small  stations  along  the 
railroad  that  passes  through  it;  that,  of  the  4,000  inhabit- 
ants, about  3,600  reside  in  Rhinelander.  The  affidavits  de- 
tail that  the  plaintiff  has  conducted  and  carried  on  a  num- 
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ber  of  business  enterprises  in  Rhinelander  for  the  last  six 
years,  and  show  that  he  has  three  sons  and  a  son-in-la^r 
largely  engaged  in  various  business  enterprises  in  said  vil- 
lage and  county;  that  they  have  a  large  circle  of  friends 
and  business  acquaintances,  and  are  men  of  influence  and 
wealth,  and  control  the  social,  business,  and  political  life 
and  affairs  of  said  village  and  county ;  that  they  own  and 
operate  a  bank  there,  and  own  nearly  all  the  stock  of  the 
Pelican  Boom  Company,  organized  for  the  purpose  of  raft- 
ing, booming,  and  driving  logs  on  the  river,  and  it  handles 
annuall}'  about  80,000,000  feet  of  logs  and  timber;  that  the 
sawmills  in  the  village,  owned  by  various  parties,  are  de- 
pendent on  the  boom  company  for  handling  and  sorting 
their  logs  each  year;  that  said  Brown  and  his  sons  own  a 
large  sawmill  in  the  village,  and  have  a  part  or  the  entire 
ownership  of  the  waterworks  and  electric  light  plants,  and 
are  engaged  in  other  business  enterprises;  and  that  for 
these  and  other  similar  reasons  it  would  be  impossible  for 
the  defendants  to  secure  a  fair  trial  before  a  jury  in  that 
county,  and  to  vacate  the  stipulation  would  render  it  im- 
possible for  them  to  secure  a  just  and  impartial  trial. 

The  court  made  an  order  vacating  the  stipulation  waiv- 
ing trial  by  jury,  from  which  the  defendants  appealed. 

For  the  appellants  there  were  briefs  signed  by  Brown  cfe 
Pradt  and  II.  C.  Iletzel^  and  oral  argument  by  Neal  Brown, 

For  the  respondent  there  were  briefs  by  Raymond^  Lam- 
oreux  i&  Park,  and  oral  argument  by  B.  B,  Park  and  John 
Barnes. 

PiNNEY,  J.  1.  This  action  is  strictly  a  legal  one  for  the 
trial  of  the  question  of  title  to  the  lands  in  dispute.  The 
defendants  seek  to  set  up  by  way  of  counterclaim,  in  sab- 
stance,  that  the  certificates  of  redemption  on  which  the 
plaintiff  relies  to  defeat  two  of  the  tax  deeds  under  which 
the  defendants  claim  title  to  the  premises  are  false^  forged, 
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and  fraudulent,  and  that  they  constitute  a  cloud  and  claim 
upon  and  against  the  defendants'  title  to  the  lands  in  ques- 
tion; and  they  ask  judgment  that  the  receipts  be  delivered 
up  and  canceled,  and  their  title  to  the,  lands  be  quieted  and 
established  as  against  the  claims  of  the  plaintiff.  There 
can  be  no  doubt  whatever  that  the  defendants,  under  their 
original  answer,  could  avail  themselves  of,  and  give  in  evi- 
dence, all  the  matters  set  up  in  their  so-called  counterclaim. 
Their  defense  at  law  in  these  respects  is  perfect.  But  they 
insist  that  they  have  a  right  to  plead  these  facts  by  way  of 
counterclaim,  and  obtain  the  affirmative  relief  prayed  for, 
inasmuch  as  the  plaintiflF  may,  as  of  course,  dismiss  his  legal 
action,  and  prevent  a  judgment  that  would  be  conclusive 
upon  the  title  to  the  lands,  and  thus  leave  their  title  or 
claim  of  title  subject  to  the  hostile  claim  and  cloud  cast 
ipon  it  by  the  plaintiffs  claim  and  his  alleged  false  and 
forged  receipts  or  certiiBlcates  of  redemption. 

It  seems  to  be  well  established  that  a  counterclaim  based 
upon  the  same  facts  which  constitute  a  complete  legal  de- 
fense cannot  be  maintained.  Page  v.  Kmnan^  38  Wis.  320, 
324;  Lawe  v.  Hyde^  39  Wis.  345,  354;  Pennoyer  v.  Alleuj 
51  Wis.  360.  A  court  of  law,  wherein  the  right  of  trial 
by  jury  is  secured  to  the  parties,  is  the  appropriate  tribunal 
and  the  proper  forum  for  the  trial  and  determination  of 
questions  of  title  to  lands.  Page  v.  Kennan^  supra.  Fraud 
is  an  original  ground  of  jurisdiction  in  equity;  but  courts 
of  law  exercise  a  concurrent  jurisdiction  on  this  ground 
with  courts  of  equity  in  very  many  cases,  and  it  is  a  gen- 
eral rule,  as  between  different  tribunals  having  concurrent 
jurisdiction  to  administer  and  grant  relief,  that  the  one  first 
acquiring  jurisdiction  will  continue  to  retain  it  to  the  end. 
The  defendant  in  an  action  of  ejectment  cannot,  by  setting 
up  a  legal  title  by  way  of  counterclaim,  or  by  attacking  in 
that  manner  the  title  of  the  plaintiff  on  the  ground  of 
fraud,  transfer  the  trial  of  the  cause,  so  to  speak,  to  the 
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equity  side  of  the  court,  and  make  the  action  one  of  equi- 
table cognizance  instead  of  a  legal  action  triable  by  jury,  if 
there  is  no  other  subject  or  peculiar  ground  of  equitable 
cognizance.  If  the  contention  of  the  defendants  is  main- 
tainable, nearly  every  action  for  the  recovery  of  real  es 
tate  could,  by  mere  form  of  pleading,  be  made  cognizable 
in  equity,  and  the  plaintiff  be  thereby  deprived  of  a  trial  of 
his  action  by  a  jury. 

The  statute  in  relation  to  pleading  defenses  in  actions  of 
ejectment  (sec.  3078,  S.  &  B.  Ann.  Stats.)  provides  that 
-**  the  defendant  may  demur  to  or  answer  the  complaint,  as 
in  personal  actions;  he  may  also  in  his  answer  set  up  any 
matter  as  a  defense  which  would  have  heretofore  formed 
an  equitable  defense,  in  which  case  the  answer  shall  contain 
a  demand  for  such  judgment  as  he  claims."  An  equitaM*' 
defense  may  be  of  a  character  entitling  the  defendant  to  af- 
Urmative  relief,  or  it  may  have  a  negative  operation  merely, 
protecting  him  from  the  plaintiff's  claim  or  demand ;  bat 
in  either  case,  under  this  statute,  the  equitable  defense 
must  be  pleaded  as  a  counterclaim,  and  a  court  will  give  to 
it  proper  effect,  affirmative  or  negative,  as  the  case  may 
require.  Weld  v.  Jo/mson  Mfg,  Co.  86  Wis.  551.  In  this 
case  an  equitable  defense,  not  pleaded  as  a  counterclaim, 
vras  held  bad  on  demurrer,  while  the  same  matter  in  a  case 
between  the  same  parties,  pleaded  as  a  counterclaim,  was 
held  good  on  demurrer,  and  a  negative  or  defensive  effect 
accorded  to  it  to  defeat  the  plaintiff's  action.  Weld  t?. 
Johnson  Mfy,  Co,  86  Wis.  552.  The  matters  set  out  in  the 
proposed  counterclaim  constitute  only  defenses  at  law  to 
the  plaintiff's  claims  of  title,  and  not  equitable  defenses, 
within  the  proper  sense  of  the  term,  and  are  not,  therefore, 
the  proper  subject  of  counterclaim  in  the  action;  nor  is 
there  any  reason  why  they  should  be  so  esteemed.  An 
action  of  ejectment,  instead  of  being  a  mere  possessory 
action,  as  at  common  law,  allowing  a  defeated  and  ousted 
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defendant  to  turn  aroand  and  maintain  a  new  action  of 
ejectment  against  his  opponent,  is,  by  force  of  the  statute 
(S.  &  B.  Ann.  Stats,  sec.  3088),  followed  by  a  judgment  "con- 
clusive as  to  the  title  established  therein,  upon  the  party 
against  whom  it  is  rendered,  and  upon  all  claiming  from, 
through,  or  under  him  by  title  accruing  after  the  filing  of 
a  notice  of  the  pendency  of  the  action,"  etc.,  subject  to  cer- 
tain exceptions  not  material  to  the  present  case.  It  binds 
the  party  against  whom  it  is  rendered,  and  those  in  privity 
with  him.  Smith  v.  Prettf/j  22  Wis.  Qoo;  Wolf  liiver  Lumber 
Co.  V.  Brown^  post^  p.  038,  and  cases  cited. 

It  is  true,  also,  that,  upon  substantially  the  grounds 
set  up  in  the  proposed  counterclaim,  the  defendants,  if  the 
plaintiff  had  not  brought  his  action,  might  have  brought 
their  original  action,  if  in  possession,  against  the  plaintiff, 
to  cancel  the  receipts  or  certificates  and  compel  him  to 
release  his  claim  of  title,  if  in  other  respects  they  could 
bring  themselves  within  the  statute  on  this  subject  (R  S. 
sec.  3186) ;  and  if  not  in  possession,  and  the  plaintiff  should 
dismiss  his  action,  they  could  at  once  bring  ejectment 
against  him,  or  other  appropriate  action  to  protect  their 
title,  if  they  can  establish  it  against  his  claim  of  title  to  the 
premises.  K  S.  sec.  3075.  Besides,  if  any  danger  exists 
of  the  loss  of  testimony  of  material  witnesses,  the  defend- 
ants could  proceed  to  perpetuate  their  testimony,  i\&  pro- 
vided by  statute;  and  in  any  event,  if  the  plaintiff  dismissed 
his  action,  they  would  not  be  more  unfavorably  circum- 
stanced than  before  it  was  commenced.  It  is  evident  that 
the  fact  that  the  plaintiff  may  at  will  discontinue  his  action 
furnishes  no  ground  for  holding  that  the  pleading  tendered 
is  available  as  a  counterclaim. 

2.  The  so-called  tax  receipts  or  certificates  oi  redemption 
are  in  the  usual  form  of  such  certificates,  but  were  not 
countersigned  by  the  county  treasurer  of  the  proper  county. 
By  the  statute  (R.  S.  sec.  1167),  by  virtue  of  which  alone 
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they  could  become  legal  evidence  of  redemption,  it  is  pro- 
vided that  such  a  receipt  "  before  it  shall  be  evidence  of 
such  redemption  shall  be  presented  to  the  treasurer  of  the 
same  county,  and  be  countersigned  by  him."  The  receipts 
could  not  be  legal  evidence  of  the  redemption  of  the  lands 
described  in  them,  and,  being  void  on  their  face,  could  not 
constitute  a  claim  of  redemption  or  cloud  upon  the  title 
which  a  court  of  equity  would  interfere  to  cancel  or  set 
aside,  for  their  invalidity  would  necessarily  appear  when- 
ever they  might  be  produced.  Melcy  v.  Dougherty^  16  Wis. 
269;  Person  v.  Drew,  19  Wis.  225;  Cornish  v.  Frees^  74: 
Wis.  495;  S.  L.  SMdon  Co,  v.  Mayers,  81  Wis.  G32;  Com- 
mercial  Bank  v.  Fire  Ins.  Go,  84  Wis.  18.  Probably  the 
receipts  may  be  used  on  the  trial  to  corroborate  the  plaint- 
iflTs  evidence  that  he  actually  paid  the  proper  sums  to  re- 
deem the  lands  from  the  tax  sales  described  in  them,  or  to 
contradict  the  officer  to  whom  it  is  said  the  money  was 
paid,  should  he  deny  that  he  received  it ;  but  a  resort  to  a 
court  of  equity  to  cancel  or  set  them  aside  merely  because 
they  might  be  used  for  such  a  purpose  would  be  not  only 
unauthorized^  but  an  unheard  of  proceeding.  The  ques- 
tions in  respect  to  the  Winton  tax  deed  are  legal  questions 
arising  upon  the  record  of  the  injunction  suit  to  which  he 
was  not  a  party,  and  upon  such  proof  of  redemption  from 
the  sale  upon  which  the  deed  was  founded  as  the  plaintiff 
may  be  able  to  produce.  The  circuit  court  rightly  denied 
the  motion  for  leave  to  interi)ose  the  proposed  counter- 
claim. 

3.  Stipulations  entered  into  in  relation  to  the  manage- 
ment and  conduct  of  an  action  by  an  attorney  are  binding 
upon  his  client,  and  cannot  be  set  aside  or  disregarded  at 
his  mere  caprice  or  option.  The  court,  however,  may,  upon 
proper  cause  shown,  relieve  a  party  from  the  effect  of  a 
stipulation,  or  set  it  aside;  and  what  is  proper  cause  is 
matter  of  discretion  with  the  court,  the  exercise  of  which 
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will  not  be  interfered  with  on  apj>eal,  unless  this  discretion 
has  been  abused.  It  is  plain  that  the  stipulation  waiving  a 
trial  of  the  action  by  a  jury  was  made  when  it  was  sup- 
posed that  the  trial  involved  no  difficult  or  disputed  ques- 
tions of  fact  and  that  the  case  would  turn  substantially  or 
wholly  upon  questions  of  law.  Subsequently  it  was  ascer* 
tained  that  questions  of  fraud  and  forgery  were  involved 
and  are  to  be  tried,  and  in  respect  to  which  charges  of  per- 
jury were  suggested  at  the  argument.  While  we  would 
not  have  been  inclined  to  reverse  the  order  had  the  plaint- 
iffs motion  been  denied,  yet,  in  view  of  the  facts  and  cir- 
cumstances disclosed,  wa  hold  that  the  granting  of  the 
motion  was  within  a  fair  exercise  of  judicial  discretion. 

The  fact  that  the  defendants  may  not  be  able  to  get  a 
fair  trial  in  the  county  where  the  action  is  pending,  on  ac- 
count of  the  influence  or  standing  of  the  plaintiff  and  his 
relatives  and  friends,  furnishes  no  reason, for  denying  the 
plaintiff  the  benefit  of  a  trial  of  the  action  by  a  jury.  The 
statutory  provisions  for  change  of  place  of  trial  must  be 
held  to  be  a  proper  protection,  as  well  in  this  case  as 
others,  to  the  rights  of  a  party  against  the  effect  of  all  such 
prejudicial  influences.  There  is  nothing  to  show  that  the 
defendants,  by  reason  of  the  order  setting  aside  the  stipu- 
lation, will  be  placed  in  a  worse  position  than  before  it  was 
made.  The  circuit  court  did  not  err  in  vacating  the  stipu- 
lation and  restoring  the  parties  to  their  former  position. 

By  the  Caurt, —  The  orders  of  the  circuit  court  appealed 
from  are  both  affirmed. 


Digitized  by 


Google 


638  SUPEEME  COURT  OF  WISCONSEN".  [8S 

Wolf  River  Lumber  Co.  va  Brown. 


Wolf  River  Lumber  Company,  Appellant,  vs.  Brown,  Re- 
spondent. 

October  50  —  November  15,  1894, 

Injunction  to  restrain  action  at  law:  Replevin  for  logs:  Adequate  legal 
defense:  Title  to  lands:  Res  adjudicata. 

1.  In  replevin  for  logs  the  complaint  alleged  as  the  foundation  of 

plaintiffs  title  thereto  that  he  was  the  owner  of  the  land  from 
which  they  were  cut,  and  the  answer  alleged  that  the  title  to  both 
land  and  logs  was  in  defendant  Heldy  that  defendant,  to  defeat 
plain tifTs  title,  might  show  that  tax  redemption  receipts  upon 
which  his  claim  to  the  land  was  partly  based  were  forged  and 
fraudulent,  and  that  a  tax  deed  under  which  he  claimed  was  void. 
In  respect  to  such  mattei-s,  therefore,  defendant  has  a  plain  and 
adequate  remedy  and  defense  at  law,  and  they  constitute  no  ground 
for  restraining  the  prosecution  of  the  replevin  action. 

2.  A  judgment  in  favor  of  the  defendant  in  such  replevin  action  on  the 

question  of  the  title  to  the  logs  would  be  conclusive  as  to  the  titie 
to  the  lands  so  put  in  issue  therein,  whenever  it  should  come  in 
question  between  the  parties  or  their  privies ;  and  defendant  would 
need  no  affirmative  relief  as  to  such  title. 

APPEAL  from  the  Circuit  Court  for  Oneida  County.    . 

This  is  an  action  to  obtain  a  perpetual  injunction  enjoin- 
ing and  restraining  the  defendant  from  prosecuting  a  cer- 
tain action  of  replevin,  brought  in  the  circuit  court  for 
Oneida  county  by  the  defendant  against  the  plaintiff,  for 
the  recovery  of  450,000  feet  of  pine  saw  logs,  the  property 
of  the  plaintiff  in  that  action,  having  certain  specified  marks, 
jiUeged  in  the  complaint  therein  to  have  been  cut  during 
the  winter  of  1891-92  from  the  S.  W.  \  of  the  S.  W.  \  of 
section  17,  township  39  N.,  of  range  8  E.,  in  Oneida  county. 
Wis.,  which  the  plaintiff  therein  owned  in  fee  simple,  and 
were  removed  therefrom  by  the  Wolf  River  Lumber  Com- 
pany^ the  defendant  in  said  action ;  and  it  was  alleged  that 
it  wrongfully  took  said  property  from  the  plaintiff's  pos- 
session, and  had  ever  since  unlawfully  and  wrongfully  de- 
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tained  it,  to  the  plaintiffs  damage  of  $3,500.  The  answer 
of  the  Wolf  River  Lumher  Company  in  the  replevin  ac- 
tion consisted  of  a  general  denial  of  the  complaint,  except 
as  it  specifically  admitted,  and  alleged  that  the  logs  were 
cut  and  removed  from  the  lands  in  question  by  oneKathan, 
who  was  in  possession  under  paper  title,  claiming  to  be 
the  owner  thereof.  This  title  was,  in  substance,  a  certain 
tax  deed  of  the  premises,  dated  May  16,  1878,  to  one  J.  D. 
Gillett,  and  another  like  deed  dated  September  11,  1879^ 
both  of  which,  it  was  alleged,  were  fair  on  their  face  and 
duly  recorded ;  also  a  certain  other  tax  deed  to  one  Joha 
Mercer,  dated  27th  of  June,  1885,  in  like  manner  fair  on 
its  face  and  recorded.  The  answer  in  the  replevin  action 
alleges  that  said  Gillett  and  Mercer,  through  mesne  con- 
veyances, had  conveyed  to  said  Kathan  the  title  so  ac- 
quired by  them  prior  to  cutting  said  timber,  and  that  he 
entered  thereunder,  and  cut  said  timber  and  logs  in  good 
faith,  believing  said  title  to  be  valid ;  that  more  than  three 
years  had  elapsed  since  the  recording  of  each  of  said  deeds, 
before  the  commencement  of  the  action,  and  no  proceeding 
had  been  brought  to  set  them,  or  either  of  them,  aside,  or 
to  recover  the  possession  of  the  lands  from  Kathan ;  and 
relied  upon  the  statute  of  limitations  of  three  years.  The 
material  facts  in  regard  to  two  of  the  tax  titles  to  the  lands 
in  question  are  substantially  the  same  as  in  the  case  of 
Brown  v.  Cohn^  ante^  p.  627. 

The  complaint  in  this  action,  after  setting  out  the  plaint- 
iffs title  as  founded  upon  said  tax  deeds,  alleges  that  the 
title  of  Gillett  and  Mercer  thereunder  had  been  transferred 
to  the  plaintiff,  and  is  held  and  owned  by  the  plaintiff,  and 
that  the  lands  remained  vacant  and  unoccupied  for  more 
than  three  years  after  each  of  said  deeds  was  recorded, 
and  that  they  were  in  the  constructive  possession  of  the 
tax-deed  grantees,  and  insists  upon  the  statute  of  limita- 
tions of  three  years  as  protecting  and  making  |)erfect  said 
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title;  that  the  defeDcIant  sets  up  a  claim  to  said  lands,  and 
to  be  the  owner  thereof  in  fee,  and  to  have  title  adverse  to 
the  plaintiff,  but  that  such  claim  is  illegal,  fraudulent,  and 
void  and  a  cloud  upon  the  plaintiffs  title  to  said  lands,  to 
its  great  injury,  etc. ;  that  the  defendant  was  the  owner 
of  the  original  or  patent  title  to  the  lands,  and  claims  that 
he  paid  the  taxes  of  1874  and  1875,  for  which  the  lands  were 
sold  in  the  vears  1875  and  1876,  and  that  he  redeemed  said 
lands  from  the  tax  sales  thereof  made  in  the  year  1875  and 
in  May,  1876,  for  such  unpaid  taxes,  prior  to  the  issuing  of 
the  tax  deeds  based  thereon,  and  whereby  the  certificates 
of  sale  becauie  void  and  of  no  force  or  effect,  and  said  tax 
deeds  are  for  that  reason  null  and  void;  that  the  defend- 
ant pretends  to  hold  such  tax  or  redemption  receipts  of  the 
county  clerk,  showing  such  payment  of  said  taxes  and  the 
redemption  of  said  lands  prior  to  the  time  of  issuing  said 
tax  deeds,  but  that  the  claim  of  the  defendant  that  the 
lands  were  redeemed  by  him  from  such  sales,  and  that  the 
taxes  for  which  said  lands  were  sold  were  paid,  is  false  and 
fraudulent,  and  that  in  fact  said  taxes  for  which  the  said 
lands  were  sold  and  conveyed  had  never  been  paid,  or  in  any 
manner  satisfied,  except  by  the  sale  of  said  lands;  that  the 
pretended  receipts  of  such  payment  of  taxes  and  redemp- 
tion are  fraudulent,  and  were  in  fact  never  executed  or  de- 
livered by  the  county  clerk  of  said  county,  or  by  any  officer 
or  agent  thereof;  that  they  are  not  matter  of  record  in 
the  proper  county  offices  where  it  is  claimed  the  same  were 
issued,  and  are  being  used  by  defendant  as  proof  of  his 
pretended  claim  to  said  lands,  and  of  the  in  validity  of  plaint- 
iflTs  title  thereto  under  said  deeds.  The  complaint  set  out 
that  the  defendant  claimed  that  there  existed  divers  legal 
grounds  of  objection  to  the  validity  of  the  tax  deed  to 
Mercer,  stating  them  at  length,  and  that  by  reason  thereof 
said  tax  deed  was  void,  and  a  cloud  on  the  defendant's  title 
to  the  lands,  and  should  be  ordered  to  be  delivered  up  and 
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canceled ;  that  the  defendant  sets  up  a  claim  to  said  lands 
under  and  by  virtue  of  a  tax  deed  issued  to  him,  based  on 
the  sale  thereof  in  the  year  1888  by  the  county  treasurer 
of  Oneida  county,  where  then  situated,  for  the  unpaid  taxes 
of  1887,  which  deed  was  issued  the  12th  of  November,  1891, 
and  was  recorded  in  the  oflSce  of  the  register  of  deeds  of 
Oneida  county,  November  13th  of  the  same  year,  and 
claimed  that  it  was  void  by  reason  of  divers  alleged  ille- 
galities, and  constituted  a  cloud  upon  the  title  of  the 
plaintiff  to  said  lands,  and  ought  to  be  set  aside ;  and  its 
willingness  to  pay  the  defendant,  or  into  court  for  his  bene- 
fit, the  amount  for  which  the  lands  were  sold  in  1888,  and 
the  amount  that  may  have  been  paid  by  him  for  taxes  on 
said  premises  subsequent  to  said  sale,  with  twenty-five  per 
cent.,  interest. 

The  complaint  then  alleges  the  entry  upon  the  lands 
in  question  by  plaintiff  and  one  Kathan  in  the  logging 
season  of  1891-92,  under  a  contract  with  the  plaintiff,  and 
claiming  title  under  and  by  virtue  of  the  tax  deeds  men- 
tioned and  certain  mesne  conveyances  from  the  grantees 
therein  named,  and  that  they  cut  and  removed  from  saidx 
lands  a  certain  quantity  of  pine  timber,  in  good  faith,  be- 
lieving that  it  had  an  absolute  title  in  fee  simple  and  the 
right  to  cut  the  same;  that  thereafter,  in  June,  18&2,  the 
defendant  commenced  the  said  action  of  replevin  for 
the  recovery  of  the  possession  of  said  logs  so  cut  thereon 
by  the  plaintiff  and  said  Kathan,  in  which  the  defendant 
had  answered  the  complaint;  that  it  was  still  pending, and 
the  said  defendant,  Brown^  intended  to  prosecute  the  same, 
and  based  his  claim  of  title  to  said  lands,  and  his  right  to 
maintain  said  action  against  the  said  plaintiff  for  the  cut- 
ting and  removal  of  said  timber,  upon  his  said  original  title 
and  the  said  forged,  false,  and  fraudulent  tax  receipts, 
which  he  pretends  and  claims  evidenced  the  payment  and 
redemption  of  the  taxes  upon  which  the  said  two  tax  deeds 
Vol.88— 41 
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to  Gillett  were  issued,  and  that  in  that  action  the  plaintiff 
herein  has  not  pleaded,  and  could  not  aver  as  a  basis  for 
aflBrraative  relief,  the  facts  hereinbefore  set  forth  respect- 
ing such  pretended  claim  of  title  and  such  false  and  forged 
receipts,  and  that  the  plaintiff  cannot  in  the  replevin  action 
obtain  the  relief  prayed  for  herein,  namely,  a  cancellation 
and  surrender  of  such  false  and  forged  receipts,  and  a  de- 
cree perpetually  restraining  said  defendant  from  claiming 
title  to  said  lands;  that  the  prosecution  of  said  action  of 
replevin  will  injure  the  plaintiff,  and  put  him  to  expense 
and  annoyance,  and  that  in  said  action  he  will  be  without 
remedy  in  respect  to  the  claim  of  title  of  said  defendant. 

The  defendant  answered  the  complaint,  insisting  that  he 
was  the  owner  of  the  original  title  to  said  lands,  and  bad 
paid  the  taxes  for  which  the  lands  were  sold  in  the  years 
1875  and  1876,  and  had  redeemed  the  same  from  said  taxes, 
and  denying  the  allegations  that  such  claims  are  false  and 
fraudulent,  or  that  said  redemption  receipts  were  void,  but 
admits  he  is  using  them  to  defeat  the  plaintiff's  false  and 
fraudulent  title,  and  to  sustain  his  own,  and  insists  that 
the  tax  deed  to  John  Mercer  is  void ;  and  he  admits  that 
he  claims  title  by  virtue  of  the  tax  deed  issued  to  him,  as 
stated  in  the  complaint,  on  a  certificate  of  sale  of  said 
lands,  made  in  the  year  1888,  for  the  unpaid  taxes  of  1887, 
but  denies  the  allegations  in  the  complaint  in  respect  to 
the  validity  thereof,  and  alleges  a  redemption  of  said  lands 
by  him  from  the  sale  thereof  upon  which  the  tax  deed  to 
said  Mercer  was  founded,  and  insists  that  the  plaintiff  has 
a  complete  and  adequate  remedy  at  law  as  to  the  subject 
matter  of  this  action  and  the  cause  of  action  alleged  in  the 
complaint;  that  the  court  in  which  the  action  of  replevin 
is  pending  has  jurisdiction  of  the  parties  and  of  the  subject 
matter,  and  all  issues  in  this  action  can  be  fully  adjudicated 
and  settled  in  the  replevin  action. 

Upon  the  pleadings  in  this  action,  the  pleadings  in  said 
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action  of  replevin  having  been  made  exhibits  to  said  an- 
swer, the  plaintiff  moved  for  a  temporary  injunction  re- 
straining the  farther  prosecution  of  the  replevin  action  until 
the  further  order  of  the  court.  The  court  made  an  order 
denying  such  injunction,  from  which  the  plaintiff  appealed. 
For  the  appellant  there  was  a  brief  signed  by  HetzeL  cfe 
Smarts  attorneys,  and  Brown  cfe  Pradt^  of  counsel,  and  oral 
argument  by  Neal  Brown.  They  contended,  inter  aliay 
that  a  judgment  in  the  replevin  action  would  not  be  a  bar 
fo  an  action  of  ejectment  involving  the  title  to  the  land. 
Keyser  v,  Sutherland^  59  Mich.  455 ;  Morse  v.  Marshall^  97 
Mass.  519;  Hargua  v.  Ooodman^  12  Ind.  629;  Sabina  v. 
McGhee^  36  Pa.  St.  453;  Parker  v.  HotcKkuB,  25  Conn.  321 ; 
Chandler  v.  Walker^  21  N.  H.  286;  Arnold  v.  Arnold,  17 
Pick.  4;  Sioke^s  v.  Fraley,  5  Jones,  Law  (N.  C),  377;  White 
V.  Ghaae^  128  Mass.  158 ;  Sa/wyer  v.  Woodbury,  7  Gray,  499 ; 
Johnson  V.  Morse,  11  Allen,  540;  Newell,  Ejectment,  662, 
§  26.  Such  a  judgment  would  be  res  adjudicata  simply  as 
as  to  the  question  of  title  to  the  logs  described  in  the  com- 
plaint, without  in  any  way  determining  the  title  to  the 
land,  unless  it  is  assumed  that  with  reference  to  the  title  to 
the  land  the  position  of  the  parties  remained  the  same.  In 
the  action  of  replevin  neither  party  could  file  a  lis  pendens 
so  as  to  place  subsequent  purchasers  of  the  real  estate  in- 
volved upon  notice.  A  defense  may  be  complete  in  the 
sense  that  it  defeats  entirely  the  particular  action  as  to 
which  it  is  interposed,  and  yet  in  no  sense  amount  to  a 
remedy  to  the  defendant  so  as  to  afford  him  such  relief 
as  to  forever  dispose  of  the  subject  of  the  controversy. 
Boyce^s  Fairs  v.  Grundy,  3  Pet.  210 ;  Barber  v.  Barber,  21 
How.  582.  If  any  aflRrmative  equitable  relief  is  necessary 
to  a  full  settlement  of  the  controversy,  and  to  a  complete 
protection  of  the  defendant's  rights,  a  court  of  equity  will 
interfere,  entertain  a  suit  for  such  relief,  and  enjoin  the 
action  at  law.    3  Pom.  Eq.  Jur.  §  1363;  1  Story,  Eq.  Jur. 
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§  33 ;  Watson  v.  Sutherland^  5  Wall.  74 ;  Kerr,  In j.  in  Eq. 
682,  589;  Smythe  v.  Henry^  41  Fed.  Eep.  705;  Oould  v. 
Sullivan,  84  Wis.  659;  Wilson  v.  Sbosery  76  id.  387;  Grig- 
non  V.  Black,  id.  674.  The  rule  that  an  injunction  will  not 
lie  to  restrain  the  prosecution  of  an  action  at  law  to  which 
there  is  a  perfect  defense  at  law  has  no  application  in  this 
case  because  plaintifiTs  equity  is  well  planted^  aside  from 
the  relief  which  it  seeks  by  restraining  the  replevin  action. 
Metier  v.  Metier,  18  N.  J.  Eq.  270,  and  cases  there  cited; 
Cooper  V.  Joel,  27  Beav.  313 ;  Glastenhury  v,  McDonald,  44 
Yt.  450,  453 ;  Atlantic  De  Laine  Co.  v.  Tredick,  Stokes  <& 
Co.  5  R  I.  171;  Femihaugh  t).  Leader,  15  L.  J.  Ch.  458; 
Allen  V.  Davis,  20  id.  44;  Traill  v.  Baring,  33  id.  521;  Bis- 
seU  V.  Beckwith,  33  Conn.  257 ;  Bushnell  v.  Harford,  4  Johns. 
Ch.  301;  Hamilton  v.  Cummings,  1  id.  517;  Dale  v.  Boose- 
velt,  5  id.  174;  Morris  v.  BamweU,  60  Ga.  147;  AthencBum 
L.  Ass.  Soc.  V.  Pooley,  3  De  G.  &  J.  294;  Sharon  v.  Hill, 
26  Fed.  Eep.  337;  3  Pom.  Eq.  Jur.  §  1363,  note  3;  Kerr, 
Inj.  in  Eq.  531,  532;  1  High,  Inj.  (3d  ed.),  §  66^  WUson  v. 
Hooser,  76  Wis.  387. 

For  the  respondent  there  was  a  brief  by  Alhan  d 
Barnes,  and  oral  argument  by  B.  B.  Park  and  John 
Barnes.  They  argued,  among  other  things,  that  a  court 
of  equity  will  not  restrain  an  action  at  law,  except  when 
the  party  seeking  to  restrain  has  an  equitable  defense 
which  he  could  not  interpose  in  the  legal  action.  Bogers 
V.  Cross,  3  Pin.  36;  Pennoyer  v.  Alien,  51  Wis.  360;  Marsh 
V.  Edgerton,  2  Pin.  230;  3  Pom.  Eq.  Jur.  §  1361;  New 
York  V.  Brady,  115  N.  T.  615;  Martin  v.  Orr,  96  Ind.  27; 
Shaw  V.  Chambers,  48  Mich.  355 ;  Padgett  v.  Lawrence,  10 
Paige,  170;  Brown  v.  Haff,  5  id.  235;  1  High,  Inj.  §§  89-91. 
Actions  at  law  will  not  be  enjoined  where  the  law  court 
can  do  as  full  justice  to  the  subject  in  dispute  as  a  court  of 
equity.  10  Am.  &  Eng.  Ency.  of  Law,  881 ;  3  Pom.  Eq.  Jur. 
§  1361 ;  Lansing  v.  Eddy,  1  Johns.  Ch.  49  \  Foster  v.  Wood, 
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6  id.  87;  Palmer  v,  Hayes^  93  Tnd.  189.  The  action  at  law 
will  be  restrained  only  when*  it  involves  only  a  portion  of 
the  controversy,  or  is  likely  to  leave  an  apparent  record 
title  clouding  the  legal  title  in  issue.  Shaw  v.  OharnierSy 
48Mich.  355.  A  judgment  is  conclusive  on  every  question 
of  fact  within  the  issues  made,  that  is  litigated  on  the  trial. 
2  Black,  Judgm.  §  609;  Warner  v.  Trow^  36  Wis.  195;  Law- 
rence V.  Milwaukee^  45  id.  306. 

PiNNEY,  J.  1.  The  question  on  this  appeal  is  not  whether 
the  plaintiff  may  possibly  be  entitled  to  some  equitable  re- 
lief against  the  defendant  upon  some  one  or  more  of  the 
various  matters  embraced  in  the  complaint,  in  respect  to 
which  we  are  not  now  called  upon  to  give  any  opinion,  but 
whether  the  complaint  shows  any  ground  for  restraining 
the  prosecution  of  the  defendant's  action  of  replevin.  The 
action  of  replevin  is  brought  upon  the  ground  that  the 
plaintiff  therein  was  the  owner  of  the  lands  from  which  the 
logs,  the  subject  of  that  action,  were  cut  and  removed  by 
the  defendant,  who  is  the  plaintiff  in  the  present  action, 
and  that  as  such  owner  of  the  lands  he  owns  also  the  logs 
in  question  and  is  entitled  to  recover  them  in  his  action  of 
replevin.  His  ownership  of  the  lands  is  expressly  alleged  in 
his  complaint  as  the  foundation  of  his  title  to  the  logs,  and 
this  was  put  in  issue  by  the  defendant's  answer,  and  it  claimed 
to  be  the  owner  of  the  lands  and  of  the  logs  in  question  as 
well.  In  it5  complaint  in  this  action,  the  defendant  in  the 
replevin  suit  makes  the  same  claim  of  title  to  the  lands  and 
logs,  and  has  set  up  various  grounds  upon  which  it  attacks 
the  title  of  the  defendant  herein,  and  insists  that  it  is  void. 
There  can  be  no  doubt  that  the  defendant  in  the  replevin 
suit,  under  the  issue  therein,  is  entitled  to  show  any  matter 
in  evidence  that  will  defeat  the  title  of  the  plaintiff  in  that 
action,  whether  it  relates  to  the  validity  of.  the  alleged  re- 
demption of  the  lands  on  which  the  logs  were  cut  from  the 
tax  sales,  or  to  show  in  that  action  that  the  receipts  or 
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certificates  of  redemption  are  forged  or  fraudulent,  or  that 
the  more  recently  acquired  tax  deed  of  the  defendant  in 
this  action  is  void  for  any  of  the  reasons  set  out  in  the  com- 
plaint herein.  It  is  plain  from  its  complaint  in  the  pres- 
ent action  that,  as  defendant  in  the  action  of  replevin,  it 
has  a  plain  and  adequate  remedy  and  defense  at  law,  and 
it  is  elementary  that  in  such  case  the  plaintiflf  in  the  re- 
plevin action  will  not  be  restrained  from  prosecuting  his 
action  at  law.  Pennoyer  v.  Allen,  51  "Wis.  360, 362 ;  Comm. 
Bank  v.  Fire  Ins,  Co,  84  Wis.  12,  18,  and  cases  cited. 

2.  If  the  plaintiff  in  this  action  can  successfully  defend 
itself  in  the  legal  action  without  resort  to  a  court  of  equity, 
as  we  hold  it  may,  in  respect  to  the  various  matters  it  sets 
up  to  show  the  invalidity  of  the  defendant's  title,  and  is 
able  to  make  good  its  claims  in  that  respect,  any  judgment 
rendered  in  the  action  of  replevin  on  the  question  of  title 
to  the  logs,  which  has  been  expressly  put  in  issue  therein, 
will  necessarily  be  conclusive  on  the  title  to  the  lands  so 
put  in  issue,  whenever  it  comes  in  question  between  the 
parties  to  this  action,  or  their  privies,  in  any  other,  although 
brought  for  a  different  purpose.  For  this  reason,  the 
plaintiff  in  this  action  will  not  need  affirmative  equitable 
relief  in  respect  to  its  title.  A  judgment  in  favor  of  the 
defendant  in  the  replevin  action,  upon  the  question  of  title 
to  the  logs,  will  be  conclusive,  not  only  as  to  the  res  of 
that  case,  but  as  to  all  further  litigation  between  the  same 
parties  touching  the  same  subject  matter,  though  the  res 
itself  may  be  different.  Beloit  v.  Morgan^  7  Wall.  619; 
Gardner  V,  Buclcheey  3  Cow.  120;  Taylor  v.  Maiteson,  86 
Wis.  120;  Warner  V,  Trow,  36  Wis.  196;  Lawrence  v.  Mil- 
waiikee,  45  Wis.  306;  Morse  v,  Marshall,  97  Mass.  522: 
Doty  V.  Broion,  4  K  T.  71;  Bahcock  c&  Co.  v.  Camp,  13 
Ohio  St.  12. 

The  circuit  court  rightly  refused  to  grant  the  injunctional 
order  applied  for. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 
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Tufts,  Appellant,  vs.  Weinpeld  and  another,  Bespondents. 

October  SO— November  IS,  189 J^ 

-Sale  of  chattels:  Article  to  be  manufactured:  False  representation:  Ufu 
authorized  rescission:  Measure  of  vendor*s  damages:  Pleading, 

1.  As  an  inducement  to  the  giving  of  an  order  for  a  soda-water  foun- 

tain, the  manufacturer's  agent  promised  orally  that  he  would  not 
sell  any  fountain  of  that  make  to  any  one  else  on  the  same  street^ 
and  the  vendees  relied  on  such  promise,  hut  the  agent  intended  to 
break  it  and  did  break  it  Held,  that  there  was  not  such  a  fraud 
or  false  representation  as  would  entitle  the  vendees  to  rescind  or 
cancel  the  order.    Lee  v,  Simmons,  65  Wis.  52d,  distinguished. 

2.  The  order  being  for  a  soda-water  fountain  to  be  manufactured,  and 

having  been  countermanded,  the  vendor  had  no  right  to  go  on 
and  manufacture  the  fountain  for  the  purpose  of  charging  the  full 
contract  price  or  to  increase  the  damages  for  the  breach. 

Z,  The  damages  recoverable  in  such  case  are  the  profits  which  the 
vendor  would  have  realized  had  both  parties  performed  the  con- 
tract 

4.  Although,  after  the  order  had  been  countermanded,  the  vendor 
c(Mnpleted  the  fountain  and  tendered  it  to  the  vendees  and  then 
brought  his  action  for  the  whole  contract  price,  yet,  the  profits 
which  he  would  have  realized  having  been  proven  without  objec- 
tion, he  might  recover  them  in  said  action,  and  the  complaint  will 
be  deemed  to  have  been  amended  ac<?ordingly. 

Newman,  J.,  dissents,  being  of  the  opinion  that  the  order  in  ques- 
tion was  not  one  for  a  soda-water  fountain  to  be  manufactured, 
but  for  the  specific  articles  which  go  to  make  up  a  fountain,  and 
which  are  usually  kept  in  stock  and  can  be  bought  in  the  market, 
and  that  the  measure  of  damages  is  the  difference  between  the 
value  of  the  goods  at  the  time  of  the  refusal  to  receive  them  and 
the  price  agreed  upon. 

APPEAL  from  the  Circuit  Court  for  Marathon  County. 

The  plaintiff  is  a  manufacturer  and  dealer  in  soda-water 
apparatus  at  Boston,  Mass.,  and  the  defendants  are  in  busi- 
ness at  "Wausau  in  this  state.  On  May  16,  1892,  the  de- 
fendants wrote  to  the  plaintiff,  in  effect,  inquiring  what 
discount  and  inducements  he  could  offer  them  on  said  foun- 
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tains.  On  May  26,  1892,  the  plaintiff's  agent,  Feldman, 
appeared  at  Wausau,  and  obtained  a  written  order  from  the 
defendants  to  the  effect  that  the  plaintiff  should  forward 
a  soda-water  apparatus  therein  specifically  described,  and 
agreeing  to  pay  therefor  the  sura  of  $500,  to  wit,  to  honor 
draft  of  $75  upon  receipt  of  bill  of  lading  of  the  same,  and 
to  pay  the  balance  in  sums  of  $20  per  month  until  the 
whole  should  be  paid.  Afterwards,  and  on  the  same  day, 
the  defendants  -applied  to  said  agent  to  release  or  return 
said  written  order,  but  he  refused  to  do  so.  Thereupon, 
and  on  the  same  day,  the  defendants  telegraphed  to  plaint- 
iff, at  Boston :  "  Cancel  order  given  your  agent.  Letter  by 
next  mail."  On  May  27,  1892,  the  defendants  wrote  the 
plaintiff,  referring  to  the  telegram,  that  his  agent  had  sold 
another  fountain  in  Wausau,  contrary  to  their  verbal  un- 
derstanding, and  that  they  had  requested  said  agent,  Feld- 
man, to  release  the  order,  and  that  he  had  refused  to  do  so^ 
and  that  they  must  respectfully  request  the  plaintiff  to  do 
so,  and  oblige. 

In  October,  1892,  the  plaintiff  commenced  this  action  for 
the  breach  of  said  contract.  The  complaint  contains  the 
usual  allegations  in  such  cases,  and  demands  judgment  for 
the  $500,  with  interest  from  June  16,  1892,  and  costs. 
The  defendants  answered  said  complaint  by  way  of  admis- 
sions and  denials,  and  alleged,  in  effect,  that  the  contract 
had  been  procured  by  false  representations.  They  also 
served  on  the  plaintiff's  attorney,  with  the  answer,  an  offer 
in  writing  that  the  plaintiff  might  take  judgment  for  the 
sum  of  $10  and  costs. 

At  the  close  of  the  trial  the  jury  returned  a  special  ver- 
dict to  the  effect:  (1)  That  the  plaintiff's  agent,  Feldman, 
did  represent  to  the  defendants,  before  the  contract  for 
the  soda-water  fountain  was  signed  by  them,  that  he  would 
not  thereafter  sell  to  any  dealer  on  Third  street,  in  the  city 
of  Wausau,  any  soda-water  fountain  of  plaintiff's  make; 
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(2)  that  the  defendants  did  rely  upon  such  representations 
as  a  condition  of  making  said  contract ;  (3)  that  the  plaint- 
iflPs  agent,  Feldman,  did  make  such  representations  for  the 
purpose  of  inducing  defendants  to  enter  into  such  contract ; 
and  (4)  that  at  the  time  such  representations  were  so  made 
the  plaintiffs  agent,  Feldman,  did  intend  to  sell  a  soda- 
water  fountain  to  other  dealers  on  Third  street,  if  they 
would  buy. 

Both  parties  thereupon  moved  for  judgment;  and  the 
court  filed  an  opinion  and  decision  in  writing  upon  said 
motions,  finding  that  the  plaintiff  is  entitled  to  recover  of 
the  defendants  the  sum  of  six  cents  damages.  And  it  ap- 
pearing further  that  at  the  time  of  the  service  of  the  answer, 
and  more  than  ten  days  prior  to  the  opening  of  the  term 
when  said  action  was  brought  on  for  trial,  the  defendants 
duly  served  upon  the  plaintiff  an  offer  of  judgment  for 
the  sum  of  $10  and  costs  to  that  date,  which  said  offer  was 
not  accepted,  and  that  defendants'  taxable  costs  subsequent 
to  the  date  of  such  offer  of  judgment  amounted  to  $35.41,  it 
was  ordered  and  adjudged  that  said  defendants  do  have 
and  recover  of  said  plaintiff  the  sum  of  $35.35,  the  same 
being  the  amount  of  said  costs,  less  the  sum  of  six  cents. 
From  that  judgment  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  CurUa  cfi  Reidy 
and  oral  argument  by  A.  H.  Reid. 

For  the  respondents  there  was  a  brief  by  Mylrea^  Mar- 
chetti  cfe  Birdy  and  oral  argument  by  Claire  Bird,  They 
contended,  inter  alia^  that  the  false  representation  of  the 
plaintiff's  agent,  though  in  the  form  of  a  promise,  was 
a  fraud.  1  Bigelow,  Fraud,  484;  Cooley,  Torts,  486;  Lee 
V.  SimmonSy  65  Wis.  523 ;  BvrrUl  v.  Stevensy  73  Me.  395, 
400;  Laingv.  McKeey  13  Mich.  124,  126;  Ahhott  v.  Ahhotty 
18  Neb.  503;  Dowd  v.  Tucker,  41  Conn.  197;  £:eith  v, 
Herschherg  0.  Co.  48  Ark.  138;  Darndbyv.  WattSy  21  S.  W. 
Hep.  333.  A  vendor  cannot  arbitrarily  insist  on  a  full  per- 
formance after  a  countermand,  when  to  do  so  does  not 
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benefit  him  at  all,  but  only  increases  the  damages  to  the 
vendee.  Bish.  ConL  §§  837,  841 ;  2  Suth.  Dam.  (1st  ed.), 
361,  362;  Dillon  v.  Anderaoriy  43  N.  T.  231;  Clark  v.  Mar- 
dglia,  1  Denio,  318;  Danforthv.  Walker^  37  Vt.  239;  Derby 
V.  JohnsoHy  21  id.  17;  Nebr<Mhi  City  v.  If.  C.  H.  G.  L.  <k  C. 
Co.  9  Neb.  339;  Moline  Scale  Co.  v.  Beed,  52  Iowa,  307; 
Newmark,  Sales,  §  392;  Davis  v.  Bronaon^  2  N.  Dak.  300; 
OibhoTbs  V.  Bente^  61  Minn.  499;  Tufta  v.  Lawrence  cfe  Co. 
77  Tex.  626;  Sonka  v.  Chatham  <&  Co.  2  Tex.  Civ.  App.  312; 
Mosmer  v.  Wilson^  7  Mich.  294;  Collins  v.  Delaporte^  115 
Mass.  162;  McClair  v.  Austin^  17  Colo.  576;  Bradley  v. 
DerUony  3  Wis.  557;  Poposkey  v.  MunkwitZj  68  id.  322; 
Milwaukee  Boiler  Co.  v.  Duncan^  87  id.  120.  This  was 
merely  an  executory  contract  at  the  time  the  countermand 
was  received.  2  Suth.  Dam.  353 ;  1  Benj.  Sales  (Corbin's 
Notes),  §  308;  Tufts  v.  Lawrence  cfe  Co.  77  Tex.  526;  Cock- 
hum  V.  Ashland  L.  Co.  54  Wis.  619 ;  Neal  v.  Shewalierj  5 
Ind.  App.  147.  Profits  are  the  measure  of  damages  for 
breach  of  contract  of  sale  only  when  it  appears  that  the 
commodity  has  no  market  price.  1  Suth.  Dam.  109 ;  Cock- 
burn  V.  Ashland  L.  Co.  54  Wis.  619 ;  Dolph  v.  Troy  L.  M. 
Co.  28  Fed.  Rep.  553.  Contract  price  less  market  value  is 
the  true  measure  of  damages.  Newmark,  Sales,  §  392;  1 
Suth.  Dam.  107;  2  id.  359;  Chapman  v.  Ingram,  30  Wis. 
290;  Sonka  v.  Chatham  <&  Co.  2  Tex.  Civ.  App.  312;  Tufi^ 
V.  Lawrence  dk  Co.  77  Tex.  526;  Tufts  v.  Grewer,  83  Me. 
407;  Neal  v.  Shewalier,  5  Ind.  App.  147.  The  vendee  is  re- 
quired to  repurchase  in  the  open  market  in  order  to  reduce 
the  damages  he  is  to  demand  of  the  vendor.  1  Suth.  Dam. 
107;  Cockburnv.  AsJdand  L.  Co.  54  Wis.  619;  Hamm^er  v. 
Schoaifclder,  47  id.  455.  The  same  reason  would  require  the 
vendor  to  resell  in  the  open  market  for  the  same  purpose. 

Cassoday,  J.  Were  it  not  for  the  written  opinion  of  the 
trial  court  in  the  record,  it  might  be  difficult  to  ascertain 
just  what  questions  were  determined  by  that  court.    So 
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much  of  that  opinion  as  is  necessary  to  a  fall  understand- 
ing of  the  questions  presented  here  for  decision  should 
have  been  printed  in  the  case,  as  required  by  Rule  VIII,  as 
amended.  As  to  such  records  as  were  filed  with  the  clerk 
of  this  court  prior  to  the  publication  of  the  new  Eule  Vlli, 
it  is,  of  course,  impracticable  to  readjust  and  arrange  chro- 
nologically the  contents  thereof,  as  prescribed  by  that  rule; 
but  there  is  no  difficulty  in  paging  the  same  as  therein  di- 
rected, nor  even,  in  such  cases,  in  arranging  the  same  chro- 
nologically in  the  printed  case,  as  prescribed  by  Rule  VIII, 
as  amended,  and  so  there  is  no  difficulty,  even  in  such 
cases,  to  make  the  brief  conform  to  Rule  IX,  as  amended. 
"When  the  contents  of  the  record  are  so  rearranged  in  the 
printed  case,  the  brief  should  refer  to  the  pages  of  the  case, 
as  well  as  to  the  pages  of  the  record.  By  conforming  to 
these  rules,  much  time  and  expense  will  be  saved,  and  this 
court  greatly  aided  in  ascertaining  the  points  involved. 
"What  has  been  said  is  not  so  much  in  reference  to  this  case, 
as  a  general  announcement,  which  it  is  hoped  will  be  cheer- 
fully followed. 

'  We  fully  concur  with  the  conclusion  of  the  trial  court, 
to  the  effect  that  the  false  representations  alleged  in  the 
answer  and  found  in  the  special  verdict  consisted  merely 
of  an  oral  promise  made  by  the  plaintiff's  agent  at  the 
time  not  to  sell  a  soda  fountain  to  certain  other  parties  in 
Wausau.  Such  alleged  false  representations  did  not  relate 
to  any  existing  fact  in  prcesenti^  but  only  to  future  sales. 
Such  false  promise  was  no  ground  for  avoiding  the  written 
contract.  It  is  entirely  unlike  a  case  where  a  merchant 
orders  goods,  knowing  himself  to  be  insolvent,  without  dis- 
closing his  insolvency,  with  the  preconceived  purpose  of 
not  paying  for  them  at  all,  as  in  Lee  v.  Simmons^  65  Wis. 
523,  relied  upon  by  counsel.  In  such  case  the  existing  fact 
of  known  insolvency  is  the  important  factor.  For  the 
reason  given  the  trial  court  properly  disregarded  the  spe- 
cial verdict  found  by  the  jury. 
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We  further  agree  with  the  learned  trial  court  that  the 
plaintiff  did  not  have  the  soda  fountain  manufactured  and 
in  stock  when  the  order  was  received  by  him,  but  that,  to 
fill  the  order  according  to  the  contract,  it  would  have  been 
necessary  for  the  plaintiff  to  have  manufactured  certain 
parts  of  the  soda  fountain,  and  constructed  the  same.  In 
other  words,  the  contract  was  executory  for  the  manufact- 
ure of  the  particular  soda  fountain  specifically  described 
therein.  It  is  undisputed  that,  prior  to  the  time  when  the 
order  was  countermanded  and  the  contract  thus  broken  by 
the  defendants,  the  plaintiff  had  done  nothing  towards  the 
performance  of  the  contract,  and  in  fact  had  not  received 
the  order.  Such  being  the  facts,  we  fully  concur  with  the 
trial  court  in  holding,  in  effect,  that  the  plaintiff  had  no 
legal  right,  after  the  defendants  had  thus  notified  him  that 
they  would  not  accept  the  soda  fountain  and  countermanded 
the  order,  to  go  on  and  manufacture  and  ship  the  same,  for 
the  purpose  of  holding  the  defendants  for  the  full  contract 
price,  or  to  increase  the  damages  for  the  breach.  To  hold 
otherwise  would  practically  convert  the  action  for  the 
breach  of  the  contract  into  an  action  to  enforce  the  specific 
performance  of  the  contract.  We  therefore  agree  with  the 
trial  court,  and  hold  that  the  plaintiff's  legal  right  to  per- 
form the  contract  was  terminated  when  the  defendants  so 
countermanded  the  order,  and  that  thereupon  the  plaintiff 
was  relegated  to  his  action  for  his  damages  sustained  by 
reason  of  such  breach.     Cameron  v.  Whiter  74  Wis.  425. 

The  question  recurs.  What  is  the  true  measure  of  dam- 
ages in  such  a  case?  The  trial  court  held  that  the  correct 
measure  of  damages  in  cases  of  this  kind  is  the  difference 
between  the  contract  price  and  the  market  price  of  the 
soda  fountain ;  that  is  to  say,  six  cents.  The  difficulty  in 
applying  such  a  rule  in  such  a  case  is  apparent  from  an- 
other portion  of  the  opinion  mentioned,  where  it  is  said 
that  at  the  time  of  the  breach  ''  there  was  no  property  in 
existence  to  which  the  contract  could  apply."    If,  as  indi- 
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<5ated,  the  plaintiff  had  no  legal  right,  after  the  order  was 
countermanded,  to  manufacture  the  soda  fountain,  in  order 
to  compel  the  defendants  to  pay  the  full  contract  i)rice, 
then,  for  the  same  reason,  the  defendants  had  no  right  to 
deduct  from  the  contract  price  what  the  plaintiff  would 
have  realized  had  he  manufactured  the  same  as  specified  in 
the  contract  and  then  sold  it  in  the  market.  So  we  think, 
in  a  case  like  this,  the  measure  of  damages  sustained  must 
be  the  same  as  though  the  plaintiff  had  not  manufactured 
the  soda  fountain  at  all.  The  defendants,  having  thus 
broken  their  contract,  are  manifestly  bound  to  make  good 
the  loss  which  the  plaintiff  actually  sustained  by  reason  of 
such  breach.  Such  loss  is  necessarily  equivalent  to  the  net 
profits  which  the  plaintiff  would  have  realized  had  the  con- 
tract been  performed  by  both  parties.  If  this  were  not  so, 
a  contract  otherwise  valuable  would,  by  construction,  be 
rendered  valueless.  The  case  of  Hinckley  v.  Pittshurgh  Steel 
Co.  121  U.  S.  275,  is  directly  in  point.  Mr.  Justice  Blatch- 
FORD,  speaking  for  the  whole  court,  there  said:  **  Actual 
damages  clearly  include  the  direct  and  actual  loss  which 
the  plaintiff  sustains  propter  rem  ipaam  non  habitam.  And, 
in  case  of  a  contract  like  this,  that  loss  is,  among  other 
things,  the  difference  between  the  cost  of  doing  the  work 
and  the  price  to  be  paid  for  it.  This  difference  is  the  in- 
ducement and  real  consideration  which  causes  the  con- 
tractor to  enter  into  the  contract.  For  this  he  expends  his 
time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise.  And  to  deprive  him  of  it, 
when  the  party  has  broken  the  contract  and  unlawfully 
put  an  end  to  the  work,  would  be  unjust.  There  is  no  rule 
of  law  which  requires  us  to  inflict  this  injustice.  Whenever 
profits  are  spoken  of  as  not  a  subject  of  damages,  it  will  be 
found  that  something  contingent  upon  future  bargains,  or 
speculations,  or  states  of  the  market,  are  referred  to,  and 
not  the  difference  between  the  agreed  price  of  something 
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contracted  for  and  its  ascertainable  value  or  cost.*'  To  the 
same  effect  is  Cameron  v.  White^  74  Wis.  431,  432.  Mr. 
Justice  Taylor,  speaking  for  the  court,  there  said:  "The 
plaintiffs  took  no  steps  to  perform  the  contract  after  they 
were  notified  by  the  defendant  that  he  refused  to  perform 
it  on  his  part.  The  rights  of  the  parties  under  the  contract 
were  fixed  at  that  time.  .  .  .  That  the  profits  which 
the  plaintiffs  could  have  made  on  the  contract,  if  they  had 
been  permitted  to  perform  the  same,  is  the  correct  rule  of 
damages,  and  the  one  most  in  accordance  with  equity,  is 
apparent  from  many  considerations."  To  the  same  effect 
is  Corlett  v.  Anderson^  85  Wis.  224,  and  cases  there  cited; 
and  we  do  not  think  there  are  any  cases  in  this  court  to 
the  contrary.  True,  the  plaintiff  in  this  case  manufactured, 
shipped,  and  tendered  the  soda  fountain  to  the  defendants, 
and  thereupon  brought  this  action  for  the  whole  contract 
price.  It  may  be  that  the  complaint  is  technically  defect- 
ive, by  failing  to  specifically  allege  such  loss  or  damage;  bat 
the  plaintiff  was  allowed  to  prove,  without  objection,  that 
he  would  have  realized,  upon  the  performance  of  the  con- 
tract, a  net  profit  of  at  least  $100.  Had  such  objection 
been  made,  the  trial  court  would  undoubtedly  have  allowed 
the  complaint  to  be  amended  in  that  particular.  For 
the  purposes  of  this  appeal,  it  must  be  deemed  to  be  so 
amended. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Newman,  J.  It  is  a  mistake  to  treat  the  order  upon 
which  this  action  is  founded  as  an  order  for  a  soda-water 
fountain  to  be  manufactured.  A  soda-water  fountain,  as 
such,  whether  completed  or  to  be  manufactured,  is  not 
mentioned  in  the  order.  The  order  is,  "  Forward  the  fol- 
lowing described  soda-water  apparatus,"  as  of  something 
already  manufactured  and  in  stock.    This  is  followed  by 
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the  mention  of  several  specific  articles,  such  as  go  to  make 
up  a  complete  soda-water  fountain.  These  are  all  such 
articles  as  can  be  bought  in  the  market,  and  are  usually 
kept  in  stock  by  those  engaged  in  that  business.  They  are 
not  referred  to  in  the  order  as  things  to  be  made  or  com- 
pleted or  fitted.  On  its  face,  the  order  is  for  goods  in 
existence,  and  not  for  goods  to  be  made.  There  is  nothing 
in  the  case  which  shows  that  these  goods  could  not  be 
bought  in  the  market,  nor  that  they  were  in  any  way 
peculiar  or  unusual,  nor  that  they  were  not  readily  salable 
for  the  price  which  the  defendants  were  to  pay  for  them. 
Doubtless,  the  plaintiff  should  recover  such  damages  as  he 
shows  to  have  been  the  natural  result  or  consequence  of  the 
refusal  of  the  defendants  to  receive  the  goods.  These  are 
such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach  of  it.  Brown 
V.  C.y  M.  cfe  St.  P.  E.  Co,  54  Wis.  342,  353.  Both  parties 
evidently  considered  these  goods  as  such  as  could  be  bought 
and  sold  readily  in  the  market,  and  could  have  naturally 
contemplated  no  further  damage  to  the  plaintiff  than  that 
he  lost  the  sale  of  his  goods.  It  was  not  in  contemplation 
that  the  goods  were  not,  at  the  time  of  the  breach  of  the 
contract,  readily  salable  in  the  market.  Nor  does  the  evi- 
dence show  that  they  were  not  so  readily  salable.  In  such 
a  case  the  rule  of  damages  is  the  difference  between  the  value 
of  the  goods  at  the  time  of  the  refusal  to  receive  them  and 
the  price  agreed  upon.  Oanson  v.  Madigariy  13  Wis.  67-72 ; 
Chapman  v.  Ingram^  30  Wis.  290 ;  Gordon  v.  Norris^  49  N. 
H.  376;  Allen  v.  Jarvisy  20  Conn.  38,  53;  21  Am.  &  Eng. 
Ency.  of  Law,  576  et  aeq.  The  evidence  does  not  show  that 
the  goods  were  not  worth  the  agreed  price.  The  circuit 
court  fixed  the  plaintiff's  damages  by  the  proper  measure. 
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Baskard,  PlaintiflE  in  error,  vs.  Thb  Statb,  Defendant  in 

error. 

October  SI— November  IS,  189J^ 

Ordonal  Law  and  Practice.  (1)  Motion  in  arrest  of  judgment 
(2,  8)  Pleading:  Act  *' unlawfully**  done.  (4)  Reception  of  verdict: 
Notice  to  counsel  (5-8)  Instructions  to  jury:  Testimony  of  Mid: 
Beasondble  doubt    (9)  Sufficiency  of  evidence. 

1.  A  motion  in  arrest  of  judgment  can  be  founded  only  on  defects 
which  appear  on  the  face  of  the  record,  and  not  upon  errors  occur- 
ring on  the  trial  which  can  be  made  apparent  only  by  a  biU  of  ex- 
ceptions. 

a.  An  information  for  the  offense  described  in  seo.  4382,  R  S.  (proyid- 
ing  that  "any  person  who  shall  unlawfully  and  carnally  knowaod 
abuse  any  female  under  the  age  of  twelve  years,  shall  be  punished," 
eta),  need  not  charge  that  the  act  was  done  unlawfully,  it  being  a 
crime  at  common  law  and  manifestly  illegal 

3.  The  word  **  feloniously "  in  an  information  for  such  an  offense  is 

fairly  equivalent  to  the  word  **  unlawfully." 

4.  Where  the  verdict  in  a  criminal  case  is  received  in  regular  session,  it 

is  not  necessary  that  the  defendant's  attorney  be  notified  so  that  he 
may  be  present 

5.  Where  the  evidence  was  clear  and  undisputed  that  the  crime  io 

question  had  been  committed  by  some  one,  it  was  not  error  for  the 
court  to  say  to  the  jury  that  the  evidence  showed  that  fact  and  it 
was  conceded  by  defendant's  counsel  If  counsel  did  not  in  fact 
concede  it,  he  should  at  once  have  called  the  attention  of  the  court 
to  the  mistake. 

6b  On  a  trial  for  an  assault  upon  a  girl  seven  years  old,  it  is  held  not  to 
have  been  an  abuse  of  discretion  to  permit  her  to  testify  as  a  wit- 
ness, she  appearing  to  have  had  the  degree  of  intelligence  that  is 
usually  possessed  by  girls  of  that  age. 

7.  It  was  not  error  in  such  case  to  charge  the  jury :  "You  wllVnot  take 
and  consider  her  statements,  if  they  are  contradictory  and  incon- 
sistent, as  you  would  those  of  a  mature  person ;  but  you  must  take 
them  as  the  statements  of  this  little  girl,  given  under  the  circum- 
stances as  you  have  seen,  and  must  weigh  them  in  connection  with 
all  the  other  testimony  in  the  case." 

6.  After  the  jury  had  been  instructed  that  defendant  should  be  ac- 

quitted unless  the  testimony  convinced  them  beyond  a  reasonable 
doubt  of  the  existence  of  all  the  facts  necessary  to  show  him  guilty 
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of  the  ofifense  charged,  or  of  the  offense  of  which  they  found  him 
guilty,  it  was  not  error  to  cliarge  them  further  that  if  they  were 
not  satisfied  beyond  a  reasonable  doubt  that  he  was  guilty  of  rape, 
but  were  ** satisfied  from  tlie  testimony"  that  he  assaulted  the  girl 
with  the  intent  of  committing  a  rape  upon  her,  it  was  their  duty 
to  acquit  him  of  the  greater  offense  and  find  him  guilty  of  an  as- 
sault with  intent  to  commit  rape. 
9.  Where  the  trial  judge  has  held  the  testimony  sufficient  to  sustain  a 
verdict  of  guilty,  and  it  is  not  made  to  appear  in  this  court  that  it 
was  insufficient,  the  judgment  will  not  be  disturbed. 

ERKOR  to  the  Circuit  Court  for  Marinette  County. 

The  defendant  was  tried  on  the  following  information : 
"I,  Hiram  O.  Fairchild,  district  attorney  for  said  county, 
hereby  inform  the  court  that  on  the  19th  day  of  April, 
1893,  at  said  county^  John  Barnard  d\d,  upon  one  Jennie 
Vander  Bogart,  a  female  child  under  the  age  of  twelve 
years,  feloniously  make  an  assault,  and  her,  the  said  Jen- 
nie Vander  Bogart,  then  and  there  feloniously  did  carnally 
know  and  abuse,  against,"  etc.  The  verdict  was:  "  Guilty 
of  an  assault  with  intent  to  commit  rape."  Motions  in 
arrest  of  judgment  and  for  a  new  trial  were  denied.  Judg- 
ment was  entered  and  sentence  passed.  To  review  the 
judgment  the  defendant  has  sued  out  this  writ  of  error. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  Thos.  li.  Rudd,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  General. 

Counsel  for  the  plaintiff  in  error  contended,  inter  alia^ 
that  the  information  is  for  the  statutory  offense  described 
in  sec.  4382,  R.  S.,  and  is  fatally  defective  in  not  charging 
the  offense  to  have  been  unlawfully  committed.  State  v. 
Delue^  2  Pin.  204.  The  use  of  the  word  feloniously  will 
not  suffice.  Archb.  Crim.  PI.  62;  State  v.  Card,  34  N.  H. 
510;  Allen  v.  State,  85  Wis.  25;  Oicens  v.  State,  83  id.  496. 
An  information  on  a  statute  must  pursue  the  precise  and 
technical  language  employed  in  the  statute  in  the  descrip- 
tion of  the  offense.  Ike  v.  State,  23  Miss.  525 ;  hi  re  Booth, 
Vol.  88  —  42 
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3  Wis.  157;  State  v.  Wdch,  37  id.  196;  Staler  v.  State,  m 
id.  472;  sec.  4650,  R  S.,  note. 

For  the  defendant  in  error  it  was  argued,  among  other 
things,  that  the  use  of  the  word  "unlawful"  is  unnec^- 
sary,  because  the  crime  existed  at  common  law  and  is 
manifestly  illegal.  1  Chitty,  Crim.  Law,  *241;  JSeg.  v. 
Prince,  L.  R  2  Or.  Cas.  Res.  161 ;  CuHib  ??.  People,  1  III. 
256.  An  act  charged  as  done  feloniously  is  necessarily 
charged  as  done  "  unlawfully."  Fairlee  v.  People,  11 IIL 
5 ;  Skaggs  v.  State,  108  Ind.  53. 

Nkwman,  J.  The  plaintiff  in  error  propounds  three 
grounds  of  error  in  the  denial  of  the  motion  in  arrest  of 
judgment:  (1)  Because  the  informatix>n  does  not  charge 
any  offense  known  to  the  law,  or  as  required  by  the  statute 
in  such  case  made  and  provided.  (2)  That  the  verdict  was 
not  rendered,  received,  or  recorded  as  by  law  and  practice 
of  the  court  is  provided.  (3)  That  the  record  does  not 
show  that  the  attorney  for  the  defendant  was  in  court  when 
the  verdict  was  rendered,  received,  and  recorded,  and  that 
said  attorney  was  not  notified  to  be  in  attendance.  Only 
the  first  ground  stated  could  be  ground  for  a  motion  in 
arrest  of  judgment.  Motion  in  arrest  of  judgment  can  be 
founded  only  on  defects  which  appear  on  the  face  of  the 
record.  1  Bish.  Crim.  Proc.  (3d  ed.),  §  1285;  12  Am.  & 
Eng.  Ency.  of  Law,  147J,  and  notes.  The  motion  does  not 
lie  for  errors  occurring  on  the  trial,  such  as  can  be  made 
apparent  only  by  a  bill  of  exceptions. 

The  statute  on  which  the  information  was  intended  to  bo 
founded  is  R  S.  sec.  4382 :  "  Any  person  who  shall  unlaw- 
fully and  carnally  know  and  abuse  any  female  under  the 
age  of  twelve  years,  shall  be  punished,"  etc.  The  informa- 
tion omits  the  word  "  unlawfully."  It  is  claimed  that  by 
reason  of  that  omission  it  fails  to  charge  any  offense  known 
to  the  law.     The  rule  governing  this  question  is  stated  by 
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Chitty  as  follows  (1  Chit.  Crim.  Law,  "^'241 ;  Reg,  t).  Prince^ 
L.  R  2  Cr.  Cas.  1(51):  "The  term  *  unlawfully/  which  is 
frequently  used  in  the  description  of  the  offense, is  unneces- 
sary whenever  the  crime  existed  at  common  lav/  and  is 
manifestly  illegal.  But  if  a  statute,  in  describing  the  of- 
fense which  it  creates,  used  the  word,  the  indictmef\t 
founded  on  the  act  will  be  bad  if  it  is  omitted."  This  is 
quoted  by  Bishop  (1  Crim.  Proc.  3d  ed.  §  503)  as  the  law 
here.  The  offense  with  which  the  defendant  is  charged  is 
a  crime  at  common  law.  2  Bish.  Crim.  Law  (8th  ed.), 
§  1133;  People  v.  McDonald,  9  Mich.  150.  It  was  not  cre- 
ated an  offense  by  statute.  And  the  act  is  manifestly 
illegal.  Under  no  circumstance  could  it  be  lawful.  So  it 
was  not  necessary  to  charge  the  act  as  being  "  unlawfully  " 
committed.  Besides,  the  word  "  feloniously,"  which  is  used, 
is  fairly  equivalent,  in  connection  with  the  illegal  act 
charged,  to  the  word  "  unlawfully,"  for  the  purpose  of 
charging  the  manifestly  illegal  act  to  have  been  '*  unlaw- 
fully "  done.  This  has  been  so  held  in  many  cases,  some 
of  which  are  cited  in  the  brief  of  the  defendant  in  error. 

It  never  has  been  the  law  of  this  state  that  the  attorney 
of  the  defendant  must  be  notified  so  that  he  can  be  pres- 
ent at  the  reception  of  the  verdict  received  in  regular  ses- 
sion. Smith  V.  State,  51  Wis.  615;  Ifartin  v.  State,  79  Wis. 
165. 

The  motion  in  arrest  of  judgment  was  properly  over- 
ruled. 

The  motion  for  a  new  trial  was  made  on  the  following 
grounds:  (1)  Because  the  instructions  of  the  court  were 
erroneous,  misleading,  and  contrary  to  the  law.  (2)  That 
the  verdict  is  contrary  to  the  evidence,  and  not  supported 
by  the  evidence  or  the  law.  (3)  The  court  erred  in  the 
exclusion  of  evidence  and  in  the  admission  of  evidence. 

The  first  instruction  of  which  complaint  is  made  is  that 
the  court  said  to  the  jury:  '*  The  testimony'-  is  of  such  a 
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character  as  to  clearly  establish,  —  and  it  is  a  conceded 
fact,  conceded  by  counsel  for  the  prisoner, —  that  on  the 
19th  of  April  last  some  person  did  assault  and  abuse  this 
little  girl ;  that  she  was  injured  by  some  man  in  the  shed 
that  has  been  described  by  the  testimony,  on  that  day.'' 
The  fact  seems  to  have  been  fully  established  by  the  evi- 
dence, so  as  not  to  be  fairly  disputable.  It  does  not  seem 
to  have  been  disputed.  If  counsel  did  not  in  fact  concede 
itj  he  should  at  the  time  have  cjiUed  the  attention  of  the 
court  to  the  mistake,  and  not  have  waited  until  it  was  too 
late  to  correct  it.  It  was  not  an  error  to  say  that  the  evi- 
dence was  sufficient  to  establish  it,  when  the  evidence,  in 
fact,  was  clear  and  undisputed,  as  in  this  case. 

Several  instructions  which  relate  to  the  testimony  of  the 
injured  girl  are  excepted  to.  She  was  a  little  girl,  only 
seven  years  old.  She  seems  to  have  had  such  degree  of 
intelligence  as  is  usually  possessed  by  girls  of  that  age. 
She  was  very  ignorant  of  the  nature  of  the  offense  which 
was  committed  against  her,  and  of  the  actual  fact  of  what 
was  done.  She  knew  she  was  hurt.  She  thought  she  was 
cut  with  a  knife.  She  made  contradictory  statements 
when  pressed  and  confused  by  cross-examination.  In  State 
V.  Jtineau,  ante^  p.  180,  this  court  held  that  it  is  within  the 
discretion  of  the  trial  court  to  admit  a  child  of  five  years 
to  be  sworn  and  testify.  It  is  a  matter  of  intelligence 
rather  than  of  age.  It  was  said  that  it  will  require  a 
strong  case  to  sustain  a  reversal  of  the  trial  court  which 
examines  such  a  witness  as  to  his  intelligence  and  admits 
him  to  be  sworn.  This  case  does  not  disclose  such  a  strong 
case  of  abuse  of  discretion  as  will  require  or  justify  a  re- 
versal of  the  conviction  on  that  ground.  After  she  had 
been  admitted  to  be  sworn  and  testify,  the  credit  due  to 
her  testimony  was  to  be  tested  by  the  ordinary  rules  by 
which  the  credit  of  testimony  is  tried.  Her  age,  her  in- 
telligence, her  manner  on  the  stand,  her  contradiction,  and 
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all  the  incidents  which  go  to  test  and  determine  the  credit 
due  to  witnesses  were  applicable  to  her  testimony.  It 
could  not  be  arbitrarily  rejected.  It  was  to  be  weighed 
by  the  jury  and  given  such  weight  as  the  jury  deemed  it 
justly  entitled  to.  The  court  said  to  the  jury:  "You  will 
not  take  and  consider  her  statements,  if  they  are  contra- 
dictory and  inconsistent,  as  you  would  those  of  a  mature 
person ;  but  you  must  take  them  as  the  statements  of  this 
little  girl,  given  under  the  circumstances  as  you  have  seen, 
and  must  weigh  them  in  connection  with  all  the  other  tes- 
timony in  the  case."  This  could  not  well  mislead  the  jury. 
They  were  told,  in  effect,  not  to  consider  the  contradictory 
statements  and  inconsistencies  of  this  immature  witness 
as  they  would  consider  the  contradictory  statements  and 
inconsistencies  of  a  mature  witness;  but  should  remember 
that  she  was  a  little  girl,  giving  her  testimony  of  a  distress- 
ing outrage  upon  herself  under  trying  circumstances: 
"  Given  under  the  circumstances  as  you  have  seen."  It 
should  not  be  necessarily  fatal  to  the  entire  credit  of  her 
testimony  if,  under  such  circumstances  and  in  the  trying 
situation  and  bewilderment  of  skilful  cross-examination, 
such  a  child  should  make  contradictory  and  inconsistent 
statements.  If  the  jury  believed  her  to  be  truthful,  and 
not  intentionally  false,  they  should  credit  the  truth  which 
they  found  to  be  in  her  testimony,  notwithstanding  its 
shortcoming  when  compared  with  the  testimony  of  more 
mature  witnesses. 

The  court  told  the  jury,  if  they  were  not  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  was  guilty  of  the 
completed  offense  of  which  he  was  charged,  "  but  are  satis- 
fied from  the  testimony  that  he  assaulted  her  with  the  in- 
tent of  criminally  knowing  her,  or  of  committing  a  rape 
upon  her,  then  it  is  your  duty  to  acquit  him  of  the  greater 
offense  and  find  him  guilty  of  an  assault  with  intent  to 
commit  a  rape."    It  is  objected  to  this  instruction  that  it 
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ignores  the  principle  that,  to  justify  a  conviction  of  the 
lesser  oflfense,  the  jury  must  be  satisfied  beyond  a  reason- 
able doubt  that  he  is  guilty  of  that  offense.  But  the  court 
had  previously  instructed,  charging  on  the  subject  of  the 
presumption  of  innocence,  that  the  presumption  of  inno- 
cense  "  entitles  him  to  your  verdict  unless  the  testimony,  as 
a  whole,  convinces  you  beyond  a  reasonable  doubt  of  the 
existence  of  all  the  facts  necessary  to  show  him  guilty  of 
the  offense  charged,  or  of  the  offense  of  which  you  find  him 
guilty."  That  is  a  clear  and  correct  instruction  on  the 
point  claimed  to  have  been  overlooked  in  the  other  para- 
graph of  the  charge.  It  did  not  need  to  be  repeated.  The 
jury  may  bo  presumed  to  have  understood  and  remem- 
bered it. 

It  is  insisted  for  the. plaintiff  in  error,  "  that  the  jury  in 
this  case  never  took  into  consideration  the  doubts  in  the 
case  is  clear  and  undeniable."  The  trial  judge  evidently 
took  a  different  view  of  this  matter.  He  seems  to  have 
been  satisfied  that  the  jury  had  fairly  considered  the  testi- 
mony, and  had  had  their  doubts  removed  by  it.  He  deemed 
the  testimony  sufficient,  and  sustained  the  verdict.  That 
is  sufficient  to  sustain  the  judgment  in  this  court,  where  it 
is  not  made  to  appear  that  the  testimony  was  insufficient. 

The  record  shows  that  the  defendant  was  present  in 
court  when  the  verdict  was  received  and  the  jury  dis- 
charged. The  plaintiff  in  error  was  mistaken  in  regard  to 
that  fact. 

Xo  reversible  error  is  found  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is 
affirmed. 
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KoLLocK  and  another,  Plaintiffs  in  error,  vs.  The  Statk, 
Defendant  in  error. 

October  31  —  November  13, 1894. 

Criminal  late  and  practice:  CircuTnstantial  evidence:  Instructions  to 
jury:  Admissions  by  one  of  two  defendants. 

L  When  circumstantial  evidence  is  relied  upon  for  conviction  in  a 
criminal  case,  each  of  the  several  circumstances  upon  which  the 
conclusion  of  guilt  necessarily  depends  must  be  proven  beyond  a 
reasonable  doubt,  and  they  must  not  only  point  with  moral  cer- 
tainty to  the  guilt  of  the  defendant,  but  must  exclude,  to  a  moral 
certainty,  every  other  reasonable  hypothesis ;  and  instructions  em- 
bodying these  principles  should  be  given  if  requested. 

2.  An  admission  of  his  own  guilt  by  one  of  two  defendants  is  not  evi- 
dence against  the  other. 

^  On  a  trial  for  feloniously  burning  a  barn,  admissions  by  defendant 
that  he  had  previously  burned  the  owner^s  hay  and  poisoned  his 
horses  bear  upon  the  question  of  malice  only,  and  do  not  tend  to 
prove  the  commission  of  the  crime  charged. 

ERROR  to  the  Circuit  Court  for  Portage  County. 

Arson.  The  plaintiffs  in  error,  Henry  KoUock  and  Shej?- 
ard  KoUock^  were  convicted  of  feloniously  burning  the 
barns  of  one  Springer,  August  25,  1893,  and  sentenced  to 
imprisonment  in  the  state  prison,  and  they  have  sued  out 
this  writ  of  error  to  reverse  that  judgment. 

The  plaintiffs  in  error  were  neighbors  of  Springer,  liv- 
ing about  half  a  mile  from  him  on  the  same  road.  For 
years  there  had  been  ill  feeling  between  the  Kollocks  and 
Springer.  The  barns  burned  about  1:30  o'clock  A.  M. 
Threshing  had  been  going  on  in  one  of  the  barns  during 
the  forenoon  of  the  day  before  the  fire.  There  was  some 
evidence  that  Springer  was  smoking  in  or  about  the  barn 
during  the  threshing,  but  this  was  denied  by  Springer. 
Other  than  this,  there  was  no  evidence  that  there  had  been 
iiny  fire  or  light  about  the  barn  prior  to  the  fire.     There 
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was  evidence  that  both  of  the  Kollocks  had  previously 
threatened  to  burn  Springer  out.  There  was  also  evidence 
by  Springer  that  after  the  fire  he  met  Henry  Kollock^  and 
said  to  him,  ''  You  did  burn  me  out,  didn't  you?"  to  which 
Kollock  answered,  "Yes."  There  was  also  evidence  that 
four  of  Springer's  horses  were  poisoned  in  1889  by  sorae 
unknown  person,  and  that  in  1887,  and  again  in  1891,  a 
large  quantity  of  his  hay  was  destroyed  by  fire.  This  evi- 
dence was  followed  by  evidence  of  witnesses  who  testified 
to  hearing  a  conversation  between  Henry  KoUoch  and  his 
brother  Nelson  Kollock,  in  1891,  in  which  Nelson  said  to 
Henry y  referring  to  Springer,  "  You  are  even  with  him  now. 
You  have  poisoned  his  horses  and  burned  his  haj'-y^^to 
which  Henry  made  no  denial,  but  said  he  would  get  more 
than  even  with  him.  All  of  these  threats  and  admissions 
were  denied.  There  was  also  evidence  given  bj'  a  hired 
girl  who  lived  at  Kollock^  house  at  the  time  of  the  fire, 
that  she  was  awakened  by  the  light  shining  in  her  room, 
and  went  to  the  window,  and  saw  the  defendants  return- 
ing to  their  house  from  the  direction  of  Springer's  barns, 
and  heard  them  come  into  the  house.  This  was  also  de- 
nied. The  foregoing  is  substantially  all  of  the  evidence  on 
the  trial  which  tended  to  inculpate  the  defendants. 

The  cause  was  submitted  for  the  plaintiffs  in  error  on 
the  brief  of  Cate^  Jones  &  Sanborn^  and  for  the  defendant 
in  error  on  the  brief  of  Byran  B.  Park^  district  attorney, 
and  that  of  the  Attorney  General  and  J.  M.  Clancey, 
Assistant  Attorney  General. 

WiNSLOw,  J.  In  this  case  the  state  relied  for  conviction 
almost  entirely  upon  circumstantial  evidence.  As  to  the 
defendant  Henry  there  was,  in  addition  to  the  circumstan- 
tial evidence,  some  proof  of  an  admission  of  the  fact,  but 
as  to  Shepard  Kollock  the  evidence  was  exclusively  cir- 
cumstantial.   There  are  two  legal  principles  applicable  to 
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such  evidence,  which  are  very  well  established :  First,  that 
each  of  the  several  circnmstances  upon  which  the  conclu- 
sion of  guilt  necessarily  depends  must  be  proven  beyond  a 
reasonable  doubt;  and,  second,  that  they  must  not  only' 
point  with  moral  certainty  to  the  guilt  of  the  defendant, 
but  must  exclude,  to  a  moral  certainty,  every,other  reason- 
able hypothesis.  Comm.  v.  Webster^  5  Gush.  295,  52  Am. 
Dec.  711,  and  cases  oited  in  note;  3  Rice,  Ev.  §§  346-348. 
Instructions  embodying  these  principles  were  requested 
on  behalf  of  the  defendants,  and  refused.  Nor  was  the 
substance  of  either  of  them  given.  Upon  the  subject  of 
circumstantial  ervidence,  the  court  instructed  the  jury  as 
follows:  "Circumstantial  evidence  tending  to  establish  the 
guilt  of  the  accused  is  always  competent,  and  is  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  evidence, 
and  given  such  weight  and  effect  as  the  jury  believe  it 
should  receive,  in  view  of  all  the  facts  as  established  to 
their  satisfaction  by  all  the  evidence,  and  no  more.  Crimes 
that  are  perpetrated  in  secret  and  under  cover  of  darkness 
are  frequently,  perhaps  usually,  of  necessity  proven,  if  at 
all,  in  whole  or  in  part  from  circumstances  that  tend,  when 
construed  in  connection  with  each  other  or  with  other  es- 
tablished facts,  to  establish  the  guilt  of  the  accused.  So 
far  as  proof  of  guilt  necessarily  depends  upon  proof  of  cir- 
cumstances tending  to  establish  guilt,  the  rule  of  law  is 
that  to  warrant  a  verdict  of  guilty  the  jury  should  be  sat- 
isfied that  such  circumstances  proven  must,  when  given  a 
reasonable  construction,  point  with  a  moral  certainty  to 
the  guilt  of  the  accused;  that  they  must,  construed  to- 
gether and  construed  in  connection  with  the  facts  estah- 
lished  hy  other  or  positive  evidence^  if  any  there  be,  be 
consistent  with  the  guilt  of  the  accused  and  inconsistent 
with  his  innocence.  This  rule,  so  far  as  it  is  applicable  to 
the  evidence  in  the  present  case,  should  bo  remembered 
and  observed ;  but  you  are  cautioned  that  it  does  not  follow 
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from  this  rule  that  every  circumstance  proven  by  the  stole 
in  a  particular  case  must  necessarily  point  to  the  defend- 
ant's guilt,  because  circumstances  may  be  proven  to  have 
transpired  which  have  no  necessary  connection  with  others, 
nor  with  the  guilt  or  innocence  of  any  particular  person. 
But  the  subsUnce  and  effect  of  the  rule  is,  so  far  as  appli- 
^ible  to  the  case  before  you,  that  upon  the  whole  evidence 
in  the  case,  whether  direct  and  positive,  or  circumstantial 
only,  or  both,  you  must  be  convinced  of  the  defendants* 
guilt  beyond  a  reasonable  doubt,  in  order  to  justify  a  ver- 
dict of  guilty ;  and,  if  not  satisfied  that  your  verdict  should 
be  guilty,  a  verdict  of  not  guilty  must  necessarily  follow." 

It  will  readily  be  s^en  that  the  two  legal  principles  be- 
fore cited  were  not  given  to  the  jury,  either  in  substance 
or  effect.  As  before  observed,  the  evidence  against  Shepard 
Kolloch  was  purely  circumstantial,  so  that  there  can  be  no 
•<Ioubt  of  the  application  of  these  principles  to  his  case.  As 
to  Henry  Kollock^  there  was  proof  of  an  admission  by  hira 
in  addition  to  the  circumstantial  evidence.  This  admission 
was  strenuously  denied,  and  in  case  the  jury  disbelieved 
that  it  was  ever  made,  as  they  might  reasonably  do,  then 
the  case  against  him  also  was  purely  circumstantial,  and  he 
also  should  have  the  benefit  of  the  proper  instructions  on 
the  subject  of  circumstantial  evidence. 

Other  questions  are  raised,  but  are  not  deemed  necessary 
to  be  decided.  We  deem  it  proper,  however,  to  say  that 
the  cliarge  seems  to  treat  the  alleged  admission  of  Henry 
as  evidence  against  both  defendants.  It  is,  of  course,  only 
evidence  against  Henry,  And,  as  to  the  alleged  admission 
of  previously  burning  Springer's  hay  and  poisoning  his 
horses,  they  manifestly  only  bear  upon  the  question  of 
Hcnry'^s  malice,  and  do  not  tend  to  prove  the  commission 
of  the  crime  charged.  These  limitations  should  be  given 
tto  the  jury  upon  another  trial. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
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for  a  now  trial.  The  warden  of  the  state  prison  will  sur- 
render the  plaintiffs  in  error  to  the  sheriff  of  Portage 
county,  who  will  hold  them  in  custody  until  they  shall  be 
discharged  by  due  course  of  law. 


Dean  and  others,  Appellants,  vs.  Brooks,  Kespondent. 

Septembers'-  December  lU  1894. 

Vendor  and  purchaner  of  land:  Setting  aside  deed  for  fravd. 

The  evidence  in  this  case  is  li^ld  to  show  that  a  conveyaDce  by  an  heir 
of  his  interest  in  the  estate  of  his  ancestor,  made  in  ignorance  of 
Uie  value  of  lands  devised  by  the  ancestor  for  public  parks  and  of 
an  arrangement  for  contesting  the  validity  of  the  devise,  was  in- 
duced by  concealment,  deceit,  and  misrepresentation,  and  should  be 
set  aside. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

Peter  Dean  died  at  his  residence  in  Duluth,  January  4, 
1884.  He  left  no  widow  or  children.  He  had  four  broth- 
ers and  one  sister,  to  wit,  Thomas,  Dennis,  John,  Alex- 
ander, and  Mary.  Thomas  and  Mary  were  still  living,  and 
resided  in  New  York  City.  Dennis  was  still  living,  and 
resided  at  Superior.  John  and  Alexander  were  both  dead, 
and  each  left  three  children  as  his  heirs  at  law.  The  chil- 
dren of  Alexander  all  resided  in  New  York  City.  The 
children  of  John  resided  in  Milwaukee  and  Cleveland. 

On  January  1,  1S84,  the  said  Peter  Dean  executed  his 
last  will  and  testament,  wherein,  after  providing  for  his 
debts,  funeral  expenses,  and  a  monument,  he  bequeathed  to 
his  sister,  Mary,  his  copper  and  bank  stocks  and  money 
sufficient  therewith  to  amount  to  $25,000.  He  devised  to 
the  city  of  Superior  240  acres  of  land,  to  be  used  by  the 
city  for  public  purposes,  and  to  Duluth  certain  lots  in  trust 
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to  be  sold  and  the  proceeds  thereof  used  for  the  purchase 
and  beautifying  of  parks  in  Duluth  for  the  use  of  the 
inhabitants  of  said  city.  Said  real  estate,  in  the  aggre- 
gate, was  of  the  value  of  $80,000.  On  February  6,  1SS4, 
said  will  was  admitted  to  probate,  and  August  25,  1887,  a 
linal  settlement  of  the  debts,  legacies,  and  expenses  of  said 
estate  was  made,  but  the  residue  thereof  was  not  disposed  of. 

The  defendant  is  the  son-in-law  of  said  Dennis,  and  re- 
sides at  Superior.  In  the  winter  of  1889  the  defendant 
and  his  father-in-law,  Dennis,  believing  that  the  devises  to 
Duluth  and  Superior  were  void,  commenced  negotiating 
for  the  purchase  of  the  interest  which  the  three  children  of 
the  deceased  brother  John  liad  in  said  estate.  The  result 
of  said  negotiations  was  that  on  or  about  April  20,  18S9, 
the  defendant  obtained  from  the  three  children  of  John  a 
conveyance  of  their  interest  in  said  estate,  as  nientioneil 
in  the  case  of  Allen  v.  Brooks^  ante^  p.  265.  The  defendant 
called  upon  the  plaintiff,  Thomas,  in  Kew  York,  April  23, 
1889,  and  commenced  negotiating  with  him  for  the  pur- 
chase of  his  interest  in  said  estate,  and,  as  a  result,  the 
plaintiff,  on  or  about  August  7,  1889,  agreed  to  sell  and 
convey,  and  thereupon  did  sell  and  convey,  his  interest  in 
said  estate  to  the  defendant  for  $300  cash,  and,  in  case  the 
defendant  acquired  title  by  law,  then  $900  in  addition. 

On  August  8,  1890,  Dennis,  Mary,  the  three  children  of 
Alexander,  and  the  defendant  began  a  suit  in  the  circuit 
court  for  Douglas  county  against  the  city  of  Superior  to 
have  said  devise  to  Superior  declared  to  be  void.  On  Oc- 
tober 22,  1890,  the  circuit  court  overruled  a  demurrer  to 
the  complaint  therein.  The  defendant  thereupon  answered, 
and  on  the  trial  the  circuit  court  found  and  held  that  said 
devise  to  Superior  was  void,  and  judgment  was  thereon 
entered  accordingly^  and  the  said  city  thereupon  appealed 
from  said  judgment  to  the  supreme  court,  and,  ]>ending 
that  appeal,  the  same  was  settled  by  the  parties.     On  June 
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5,  1S91,  the  said  Dennis,  Mary,  the  three  children  of  Alex- 
ander, and  the  defendant  petitioned  the  probate  court  of 
St.  Louis  county  to  have  said  devise  to  Duluth  declared 
void,  and  upon  the  hearing  thereof,  after  due  notice,  the 
same  was,  August  4, 1891,  declared  to  be  void. 

After  the  circuit  court  for  Douglas  county  held  the  de- 
vise to  Superior  void,  the  plaintiff  tendered  back  to  the 
defendant  the  consideration  for  the  deed  mentioned,  and 
demanded  a  reconveyance,  on  the  ground  that  such  deed 
had  been  so  obtained  by  fraud  and  deceit  practiced  by  the 
defendant  upon  the  plaintiff,  and  thereupon  commenced 
this  action  to  set  aside  said  deed,  upon  the  grounds  men- 
tioned. The  defendant  answered,  and  on  the  trial  the  court 
found,  in  effect,  that  the  evidence  failed  to  show  such  fraud 
or  deceit,  and  rendered  judgment  in  favor  of  the  defendant, 
from  which  judgment  the  plaintiff,  Thomas,  appealed  to 
this  court.  Fending  the  appeal,  Thomas  died,  and  there- 
upon his  three  children  and  heirs  at  law  were  substituted 
as  plaintiffs  in  his  place. 

For  the  appellants  there  was  a  brief  by  Reed^  Orace  cfe 
Heed  and  Johi  O.  Wifiship,  and  oral  argument  by  H.  U, 
Grace  and  Mr,  Winahip, 

Champ  Green^  for  the  respondent. 

The  following  opinion  was  filed  October  2,  1894: 

Cassoday,  J.  In  September  or  October,  1888,  the  de- 
fendant married  the  daughter  of  the  testator's  brother 
Dennis.  Dennis  had  no  other  child,  and  from  that  time  on 
he  made  his  home  with  the  defendant  in  Superior.  Soon 
after  the  marriage,  if  not  before,  Dennis  made  an  arrange- 
ment with  an  attorney  at  Superior  to  test  the  validity  of 
the  devises  mentioned  in  the  foregoing  statement.  That 
arrangement,  according  to  the  testimony  of  Dennis,  was  to 
the  effect  that  the  attorney  should  prosecute  the  suit  and 
pay  all  costs  and  expenses,  and  have  for  his  compensation 
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one  third  of  all  he  might  recover  as  the  share  of  Dennis, 
It  appears  to  have  been  understood,  however,  at  the  time^ 
that  Dennis  should  try  and  induce  the  other  heirs  to  joia 
in  making  such  contest.  Dennis  appears  to  have  been  in 
poor  health,  and  accordingly  wanted  the  defendant  to 
join  with  him  in  securing  from  the  estate  what  he  could, 
and  so  communicated  the  arrangement  he  had  so  made 
with  his  attorney  to  the  defendant,  and  suggested  that  he 
should  become  interested  in  the  enterprise.  Soon  after, 
Dennis  visited  the  heirs  in  New  York,  and  sought  to  induce 
them  to  join  in  making  the  contest.  They  w^ere  all  in  good 
financial  circumstances,  except  Thomas.  He  was  over 
seventy  years  of  age,  had  no  property,  and  in  18S9  was 
working  as  a  janitor  of  a  school  building,  at  $92  per  month, 
lie  had  two  daughters,  living  with  him  at  the  time,  and  a 
son.  In  January,  1889,  Dennis  visited  his  nephew  in  Mil- 
waukee, and  induced  him,  in  behalf  of  himself  and  his  two 
sisters  in  Cleveland,  to  open  correspondence  and  negotia- 
tions with  the  defendant  for  the  sale  and  conveyance  to 
him  of  their  interest  in  the  estate.  Such  sale,  after  con- 
siderable correspondence,  was  finally  consummated  in  a 
personal  interview  between  the  defendant  and  the  nephew 
in  Milwaukee,  April  20,  1889.  Three  days  afterwards,  the 
defendant  called  upon  Thomas,  in  New  York,  and  told  him 
he  had  bought  out  the  Milwaukee  and  Cleveland  heirs  upon 
the  terms  mentioned,  and  offered  to  buy  out  his  interest  on 
the  same  terms.  Thomas  replied  that  he  would  do  as  his 
sister  Mary  did,  or  that  he  would  think  it  over  and  prob- 
ably do  as  Mary  and  Dennis  advised.  There  is  no  claim 
that  Thomas  was  informed  as  to  the  value  of  the  lands  so 
devised,  nor  that  the  defendant's  attorney's  fee  of  $3,000 
was  contingent  upon  recovery.  The  defendant  testified  to 
the  effect  that  he  thinks  he  told  Thomas  of  the  arrange- 
ment which  Dennis  had  made  with  his  attorney,  but  such 
testimony  is  inconsistent  and  far  from  being  plausible- 
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Besides,  it  is  contrary  to  the  whole  tenor  and  effect  of  the 
testimony  given  by  Thomas.  According  to  his  testimony,, 
there  was  not  a  word  said  to  him  about  contesting,  nor 
that  there  was  any  plan  to  contest  it.  He  also  testified  to* 
the  effect  that  the  defendant  intimated  that  the  property 
did  not  amount  to  much, —  that  a  good  deal  of  it  was  given* 
to  the  authorities  for  a  park.  Under  such  circumstances,. 
Thomas,  through  his  sister's  husband  and  Dennis,  accepted 
the  proposition  so  made  to  him  by  the  defendant  nearly  four 
months  previously;  and  thereupon  the  defendant  wrote 
Thomas,  under  date  of  August  7, 18S9,  to  the  effect  that  he 
would  make  out  and  forward  papers  for  his  signature,  and 
pay  the  consideration  upon  delivery  of  the  deed  to  the 
bank;  that  matters  stood  the  same  as  when  he  was  in  T*few 
York;  that  little  could  be  done  unless  all  joined  in  a  de- 
termined effort  to  secure  their  rights;  and  stating  in  a  post- 
script, among  other  things,  "I  enclose  in  deed  all  property 
filed  in  probate  office,  though  the  better  part  has  unquestion- 
ably been  sold  and  condemned."  On  cross-examination,, 
the  defendant  quibbled  about  this  statement,  but  virtually 
conceded  that  it  was  false  as  written.  This  false  state- 
ment in  the  letter  corroborates  the  testimony  of  Thomas 
as  to  the  conversation  between  him  and  the  defendant.  It 
is  very  important  whether  Thomas  was  induced  to  make 
the  sale  upon  the  representation  that  ^Hhe  hett-er  part"  of 
the  lands  had  been  "sold  and  condemned,"  or  that  only 
" part"  of  the  lands  had  been  "sold  and  condemned."  It 
appears  that  the  defendant  put  in  evidence  a  supposed  copy 
of  the  letter  in  which  the  words  ^Hlie  heitcr^'*  in  italics,  were 
omitted,  and  that  subsequently  the  plaintiff  put  in  evidence 
the  original  letter ;  and  that  it  was  thereupon  "  agreed  by 
the  parties  that  the  original  letter  to  Thomas  Dean,  dated 
August  7, 1889,  should  be  substituted  for  the  copy."  Jiever- 
theless,  the  learned  trial  court,  by  some  inadvertence,  ap- 
pears to  have  overlooked  the  fact,  and  so  finds  that  the 
copy  was  the  letter  sent. 
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Such  is  a  general  outline  of  the  leading  facts  in  evMence. 
We  refrain  from  going  into  details,  but  are  all  constrained 
to  believe  that  Thomas  was  induced  to  make  the  convey- 
ance by  the  concealment,  deceit,  and  misrepresentation  of 
the  defendant  and  those  acting  in  conjunction  with  hira. 
This  is  the  only  question  calling  for  consideration  in  the 
qase. 

By  the  Ctmrt —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  according  to  the  prayer  of  the  complaint. 

A  motion  for  a  rehearing  was  denied  December  11, 1894. 


Edwards  &  McCulloch  Lumijer  Company  and  others,  Ap- 
pellants, vs.  Mosher  and  others,  Kespondents. 

September  IS  —  December  11, 1894, 

Land  contract:  Vendor's  interest  subject  to  mecJianic^s  lien. 

By  the  terms  of  a  land  conti*act  nothing  was  paid  down,  but  the  vendee 
was  required  to  erect  a  building  at  once,  and  the  title  to  both  the 
building  and  the  land  was  to  remain  in  the  vendor  until  full  pay- 
ment was  made.  Held,  that  the  vendor  was  the  owner  of  the 
premises  within  the  meaning  of  cli.  849,  Laws  of  1885,  and  his  in- 
terest was  subject  to  liens  for  labor  pei*formed  and  materials  fur- 
nished in  the  erection  of  such  building.  Winslow  J.,  dissents, 
being  of  the  opinion  that  the  vendor's  claim  is  a  lien  and  is  prior  to 
the  liens  for  labor  and  materials. 

APPEAL  from  the  Circuit  Court  for  Douglas  County. 

Actions  to  enforce  liens  for  labor  and  materials.  The 
facts  are  stated  in  the  opinion.  The  plaintiiBfs  appeal  from 
the  judgment. 

Frederich  II.  Remington^  for  the  appellants,  argucl, 
among  other  things,  that  the  Land  cfe  Rivet'  Improvei)ient 
Company  is  the  "  owner"  of  the  property  within  the  mean- 
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ing  of  sea  3314,  R  S.,  as  amended  by  oh.  349,  Laws  of 
1885,  citing,  besides  cases  cited  in  the  opinion^  Bouvier,  Law- 
Diet,  tit  Owneb;  Phillips,  Mech.  Liens,  §§  70,  71,  83,  84; 
Dutro  V.  Wilson^  4  Ohio  St.  102;  Nordyhe  cfe  M.  Co.  v. 
Hawkeye  W.  M.  Co.  53  Iowa,  521;  Alley  v.  Lanier^  1  Coldw. 
540;  Hinckley  v.  Field's  B.  &  C  Co.  91  Cal.  136;  Lozo  v. 
Sutherland,  38  Mich.  168;  Hilton  v.  Merrill,  106  Mass.  528; 
Wisco7i8in  R.  L.  D.  Asso.  v.  D.  F.  ComMock  Z.  Co.  72  id. 
464,  467;  WhMifm.  tJ.  Berg,  50  Minn.  525;  WelU  v.  Ccdnan, 
107  Mass.  514.  For  cases  in  other  states  holding  that  a 
mechanic's  lien  extends  to  a  vendor's  interest,  see  Sender- 
son  V.  Connelly,  123  111.  98;  HiU  v.  GiU,  40  Minn.  441 ;  Bohn 
Mfg.  Co.  V.  Eountze,  30  Neb.  719;  Iliokey  v.  Collum,  47 
Minn.  565 ;  Harlan  v.  Stufflebeem,  87  Cal.  508 ;  1  Warvelle, 
YqxiAots,  20^',  Leonard  7).  (7(?(?A,  20  Atl.  Rep.  855 ;  O'Leary 
V.  Roe,  45  Mo.  App.  567;  McCue  v.  Whitwell,  156  Mass. 
205;  Carew  v.  Stuhhs,  155  id.  549. 

For  the  respondents  there  were  briefs  by  F.  W.  Downer, 
Jr.,  and  Spooner,  Sanhorn  <J6  Kerr,  and  oral  argument  by 
A.  L.  Sanhorn,  They  contended,  inter  alia,  that  the  vendee 
in  a  land  contract  is  to  be  regarded  as  the  real  owner,  and 
the  vendor  merely  as  holding  the  title  in  trust  as  security 
for  the  purchase  price.  1  Warvelle,  Vendors,  195,  206 ; 
Church  V.  Smith,  39  Wis.  492;  Northrup  'o.  Trask,  id.  515, 
519;  Diggle  v.  Boulden,  48  id.  477;  Farber  v.  Purdy,  69 
Mo.  601 ;  Sherman  v.  Savery,  2  Fed.  Rep.  505.  If  the  rule 
of  Rees  v.  Zudington,  13  Wis.  276,  is  held  to  have  been 
changed  by  the  act  of  1885,  the  result  of  such  ruling  will 
be  far  reaching.  If  the  vendor,  holding  the  title  as  trustee 
merely,  is  to  be  regarded  as  an  owner,  and  his  interest  is 
adjudged  to  be  "  the  real  property  of  a  person  on  whose 
premises  the  improvements  are  made,"  then  it  will  neces- 
sarily follow  that  the  interest  of  the  reversioner  or  re*- 
raainder-man  subject  to  a  life  estate,  the  interest  of  the^ 
ultimate  owner  in  an  executory  devise,  the  interest  of  th©^ 
Vol.88  — 48 
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land-owner  over  whose  premises  a  railroad  right  of  way 
has  been  granted,  and  the  interest  of  the  lessor  in  long 
leases  for  years,  will  be  subject  to  be  sold  and  divested,  on 
the  ground  that  each  one  of  those  persons  is  an  owner, 
much  more  indeed  an  owner  than  the  vendor,  and  if  he 
consents,  as  in  most  cases  he  must  be  held  to  do,  then  the 
whole  estate  is  liable  to  be  sold  through  the  acts  of  the  owner 
6f  the  present  estate.  That  the  vendor  is  not  the  owner, 
and  that  his  interest  is  a  lien  and  not  subject  to  subsequent 
mechanic's  liens,  see  Hickox  v.  Greenwood,  94  III.  266; 
CampbeU  and  Pharcfs  Appeal^  36  Pa.  St.  247 ;  Schuyler  f . 
Hayijoard,  67  N.  Y.  253 ;  Hill  v.  Ressegieu,  17  Barb.  162, 166; 
Fitzhugh  V,  Maxwelly  34  Mich.  138 ;  Champion  v.  Brotim, 
6  Johns.  Ch.  402;  Zoonie  v.  Hogan,  9  N.  Y.  435;  Gay  r. 
Brown^  1  E.  D.  Smith,  725 ;  Wis.  Planing  Mill  Co.  v.  ScAuda, 
72  Wis.  277;  Kerrich  v.  Buggies,  78  id.  276;  Williams  v. 
Lane,  87  id.  152;  Superior  Consolidated  Land  Co.  v.  NicK- 
olsy  81  Wis.  656,  659;  Long  Island  B.  Co.  v.  Arnold,  28 
Atl.  Rep.  801 ;  Peoplis  S.,  L.  cfe  B.  Asso.  v.  Spears,  115 
Ind.  297;  Getbo  v.  Friend,  46  Kan.  24;  Meyer  Bros.  Drug 
Co.  V.  Broion,  id.  648. 

The  following  opinion  was  filed  October  2,  1894: 

Oeton,  0.  J.  This  is  a  consolidation  of  mechanics'  lien 
cases  and  for  materials  for  the  erection  and  repairs  of  a 
store  building  and  dwelling  house  on  lots  24  and  25,  in 
block  386,  in  West  Superior,  17th  division.  The  work  was 
performed  on  said  building  and  the  materials  furnished  for 
the  same  in  June,  July,  August,  and  September,  1891.  The 
actions  are  brought  against  William  Mbs/ier,  who  had  pur- 
chased the  lots  and  held  a  contract  for  a  deed  as  assignee, 
with  the  consideration  of  $900  wholly  unpaid,  and  interest 
thereon,  and  a  half  of  the  same  past  due;  and  against  ]9^eil 
Smith,  the  assignee  of  said  Mos/ier;  and  against  the  Land 
<fi  Biver  Improvement   Company,  a  foreign  corporation, 
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which  owned  said  lots  Jane  1, 1891,  and  sold  the  same  to 
one  H.  S.  Bradford  on  that  day  for  $900,  one  fourth  pay- 
able annually,  with  interest  at  eight  per  cent ;  and  Brad- 
ford sold  and  assigned  bis  interest  in  the  land  contract  to 
said  Mosher  before  the  commencement  of  said  building,  and 
Mbshet*  made  the  contract  for  the  erection  and  construction 
of  the  same,  and  was  personally  liable  for  the  several  claims 
of  the  plaintiffs.  The  conditions  of  said  land  contract  were 
that  the  said  purchaser  was  to  erect  on  said  lots  a  dwelling 
house  to  cost  not  less  than  $900,  to  be  commenced  not  later 
than  the  15th  day  of  June,  1891 ;  that  all  the  buildings  and 
improvements  that  were  then  on  said  lots,  or  that  should 
be  thereafter  erected  thereon,  should  be  and  remain  the 
property  of  said  corporation,  until  the  contract  was  per- 
formed, and  on  default  of  any  payment,  or  of  paying  taxes, 
or  of  erecting  said  building,  the  agreement  to  be  null  and 
void,  at  the  option  of  said  corporation,  and  all  payments 
made  forfeited ,  and  time  was  made  the  essence  of  the  con- 
tract. The  said  corporation,  in  its  answer,  alleged  '^  that 
for  the  purpose  of  securing  the  payment  of  said  sum  and 
tho  performance  of  said  condition"  it  ^^  retained  in  itself  the 
legal  tide  to  said premiaea,^^  The  plaintiffs  claim  a  lien  on 
the  interest  of  said  corporation  in  said  building  and  said 
lots  on  which  said  building  stands.  The  contract  for  said 
building  was  let,  and  the  work  on  the  same  commenced, 
immediately  on  the  making  of  said  contract,  and  the  build- 
ing was  completed  on  the  6th  day  of  September  thereafter. 
The  plaintiffs  obtained  judgment  of  lien  on  said  building 
and  lots  limited  to  the  interest  of  the  said  Mosher  and  his 
assignee  in  the  premises,  and  the  court  refused  to  render 
judgment  as  against  the  interest  of  said  corporation  in  the 
same,  holding  that  said  payments  and  tha  performance  of 
said  conditions  are  a  lien  on  the  premises  jpW(?r  to  the  liens 
of  the  plaintiffs  for  work,  labor,  and  materials  on  said 
building;  and  this  presents  the  only  question  on  this  appeal. 
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1.  Previous  to  the  enactment  of  oh.  349,  Law^s  of  1885, 
and  as  the  law  then  was,  this  coart  had  decided  that  the  in- 
terest of  a  person  in  real  estate,  not  acquired  after  the 
mechanic's  or  other  lien  attached,  upon  which  a  building  or 
other  improvement  was  erected,  could  not  be  sold  to  satisfy 
such  lien  unless  the  person  so  interested  was  personally 
liable  for  the  payment  of  the  debt.  Sees  v.  Ludington^  13 
Wis.  276;  Wheder  v.  Hall,  41  Wis.  447;  Lauer  v.  Bandow, 
43  Wis.  656.  The  statute  under  which  these  cases  were  de- 
cided was  amended  by  the  above  chapter  as  follows :  "  And 
shall  alsQ  attach  to  and  be  a  lien  upon  the  real  property 
of  any  person  on  whose  premises  such  improvements  are 
made,  such  owner  having  knowledge  thereof  and  consenting 
thereto,  and  may  be  enforced  as  provided  in  this  chapter." 

2.  Did  the  said  corporation  defendant  hold  such  an  in- 
terest in  the  premises  as  to  be  subject  to  said  liens,  within 
the  purview  of  this  amendment?  In  Heath  v.  SoUes,  73 
Wis.  217,  it  was  held  that  this  amendment  extended  the 
lien  of  mechanics  and  others  so  as  to  embrace  the  premises 
owned  by  the  wife  of  the  defendant  who  contracted  the 
debt,  she  having  knowledge  of  and  consenting  to  the  im- 
provement made  thereon  by  her  husband.  The  late  Mr. 
Justice  Taylor  uses  this  language  in  the  opinion :  "  It  is 
very  evident  that  this  statute  was  intended  to  change  the 
law  as  theretofore  existing  in  this  state,  as  interpreted  by 
the  decisions  of  this  court,  by  extending  the  lien  of  the 
mechanics  and  others  so  as  to  extend  and  cover  the  interest 
qf  persons  in  thereat  estate  upon  which  the  kind  of  improve- 
ments designated  in  said  sec.  3314,  R  S.,  were  made,  other 
than  the  person  or  persons  incurring  the  debt  for  making 
such  improvements.  .  .  .  Nor  can  there  be  any  just 
cause  of  complaint  by  the  owner  of  the  real  estate  upon 
which  the  improvement  is  made.  He  has  the  whole  benefit 
of  the  improvement  made,  and  it  is  in  furtherance  of  justice 
and  equity  that  his  property,  which  is  presumed  to  bare 
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been  enhanced  in  valae  by  the  labor  or  materials  furnished, 
should  pay  for  them."  This  language  is  certainly  broad 
enough  to  embrace  the  interest  of  the  defendant  corpora- 
tion in  the  real  estate  in  question,  but  as  authority  it  must 
be  limited  to  embrace  only  the  full  ownership  of  the  real 
estate  by  the  wife, —  the  only  and  real  question  in  the  case. 
But  it  would  seem  to  have  been  the  opinion  of  Mr.  Justice 
Taylor  that  any  interest  in  the  real  estate  owned  by  a 
third  person  might  be  subject  to  the  lien,  if  be  had  knowl- 
edge of  and  consented  to  the  improvement. 

The  words  "  the  real  property  of  any  person  "  and  the 
word  "owner,"  in  the  amendment,  must  mean  the  same 
thing.  "The  word  Mand'  or  *  lands,'  and  the  words  ^  real 
estate '  and  ^  real  property,'  shall  be  construed  to  include 
lands,  tenements,  and  hereditaments,  and  all  rights  thereto, 
and  interests  therein."  E.  S.  sec.  4971,  subd.  9.  In  such 
a  contract  of  sale  the  legal  title  to  the  property  remains  in 
the  vendor.  Minneapolis  <6  St.  L.  R.  Co.  v.  WiUon^  25 
Minn.  382;  1  Black,  Judgra.  §  438.  The  word  "  owner " 
does  not  always  mean  absolute  ownership.  Benjamin  v. 
WUsonj  84  Minn.  517;  Ombony  v.  JoneSj  19  N.  Y.  234; 
Chateau  v.  Thompson^  2  Ohio  St  114;  Harman  v.  Allen,  11 
Gku  45;  Hooker  to.  McOlone^  42  Conn.  95;  and  other  cases 
in  appellants'  brief.  When  the  vendor  has  consented  to 
the  purchaser  building  on  the  premises,  and  he  has  given 
the  purchaser  a  bond  for  deed  on  full  payment,  his  inter- 
est in  the  land  is  subject  to  the  mechanic's  lien.  Davis  v. 
Humphrey^  112  Mass.  809;  McCue  v.  WhituoeUy  156  Mass. 
206 ;  Carew  v.  Stubbsj  155  Mass.  549.  The  vendor  in  such 
a  case  continues  to  be  the  owner  of  the  land,  subject  to  the 
equity  of  redemption  in  the  purchaser,  until  the  purchase 
money  is  paid.  Church  v.  Smithy  39  Wis.  492;  Hinnum  v. 
ITart/ord  F.  Ins.  Co.  86  Wis.  159.  The  purchaser,  having 
a  mere  equitable  title,  may  also  be  called  the  owner.  The 
interest  of  the  purchaser  is  measured  by  the  part  of  the 
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purchase  money  paid,  and  that  of  the  vendor  by  the  part 
of  the  purchase  money  unpaid,  and  they  may  properly  both 
be  called  the  owner  in  respect  to  the  mechanic's  lien  law 
as  in  respect  to  fire  insurance.  This  would  seem  to  be  the 
import  of  the  above  case.  The  vendor  in  such  case  may 
maintain  replevin  for  shingles  manufactured  from  trees  cut 
from  the  land  by  the  vendee,  as  the  owner  of  the  shingles, 
and  consequently  the  owner  of  the  land.  NeUon  v.  Graffs 
12  Fed.  Rep.  389.  The  interest  of  the  vendor,  as  well  as 
that  of  the  vendee,  may  be  sold  under  the  lien.  Henderson 
V.  Connelly,  123  IlL  98;  HiU  <o.  QiUy  40  Minn.  441;  Harlan 
V.  Stufflebeem,  87  CaL  508.  There  are  many  other  cases 
cited  in  appellants'  brief.  There  may  be  cases  in  which  it 
has  been  held  otherwise.  The  vendor  certainly  holds  in 
such  case  the  title  in  fee  simple,  or  he  could  not  thereafter 
convey  it  to  the  vendee.  A  judgment  against  the  vendor 
is  a  lien  on  his  interest  in  the  land,  and  it  may  be  sold. 
1  Warv.  Vend.  203;  2  Freem.  Judgm.  §  363;  KinporU  v. 
Boyntouy  120  Pa.  St.  306.  A  judgment  is  a  lien  on  the 
"  re(d  property  "  of  every  person  against  whom  it  is  ren- 
dered and  docketed.    R.  S.  sec.  2902. 

As  a  matter  of  course  the  vendor's  interest  in  the  land 
cannot  be  sold  to  satisfy  the  mechanic's  lien  unless  he  had 
knowledge  of  and  consented  to  the  improvement  But  the 
land  contract  in  this  case  would  seem  to  make  it  very  clear 
that  the  vendor's  interest  should  be  subject  to  the  lien, 
whatever  it  may  be  called,  in  justice  and  equity,  and  within 
the  terms  of  the  amendment.  (1)  Nothing  was  paid  down 
on  the  contract.  (2)  The  vendor  not  only  had  knowledge 
of  and  consented  to  the  building  to  cost  $900,  but  required 
it  to  be  built  as  one  of  the  conditions  of  the  contract. 
(3)  The  vendor  retains  the  legal  title  to  the  lots,  and  obtains 
also  the  ownership  of  the  building,  until  the  purchase  money 
is  fully  paid.  (4)  The  vendor  was  the  full  and  absolute 
owner  of  the  lots  wheu  he  contracted  for  the  construction 


Digitized  by 


Google 


WiB.]  AUGUST  TEEM,  1894  679 

Edwards  &  McCuUocb  Lumber  Ca  and  others  y&  Moeher  and  olherSi 

of  this  bailding  on  them,  and  thus  brings  himself  within  the 
terms  of  the  statute.  (5)  The  vendor  required  the  erection 
of  the  building  for  his  own  benefit,  and  when  built  it  was  to 
belong  to  him,  as  well  as  the  lots,  as  security  for  the  pur- 
chase money.  What  interest  remained  in  the  purchaser? 
He  had  a  mere  naked  equity  of  redemption,  burdened  by 
the  payment  of  $900  and  interest,  and  the  building  of  a  $900 
house  on  the  premises.  The  purchaser  had  paid  nothing 
down.  Was  he  the  owner  of  the  premises,  and  the  vendor 
not  the  owner,  when  the  vendor  had  much  the  greater  in- 
terest in  it, —  in  fact,  nearly  all  the  interest  there  was  in  it? 
If,  to  give  effect  to  the  lien  law,  the  purchaser  under  such 
a  contract  must  be  treated  as  the  owner,  how  much  more 
ought  the  vendor  to  be  treated  as  the  owner? 

It  seems  to  be  very  clear  that  the  defendant  corporation 
has  an  interest  in  or  ownership  of  the  lots  under  this  con- 
tract of  sale  that  is  subject  to  the  plaintiffs'  liens,  and  that 
it  can  properly  be  called  the  owner  of  the  premises,  within 
the  purview  of  ch.  349,  Laws  of  1885.  In  so  holding  we 
place  great  weight  upon  the  peculiar  conditions  of  the  con- 
tract of  sale,  and  only  so  construe  the  statute  in  special 
reference  to  this  case. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  direction  to  render 
judgments  of  lien  against  all  of  the  defendants  and  their 
several  interests  in  the  premises,  and  that  they  may  be  sold 
to  satisfy  the  said  liens. 

PiNNBY,  J.,  took  no  part.  Winslow,  J.,  dissents.  The 
following  opinion  was  filed  October  19, 1894: 

Winslow,  J.  I  entirely  agree  with  the  very  lucid  opin- 
ion  filed  by  the  circuit  judge  in  this  case.  After  reviewing 
the  authorities,  he  comes  to  the  following  conclusion :  "  A 
conclusion  is  therefore  reached  that  the  claim  of  the  Lamd 
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<fi  River  Improvement  Compcmy  is  a  lien,  within  the  mean- 
ing of  seo.  3314,  and  not  real  property,  as  strictly  so 
called ;  it  is  a  mere  claim  or  debt  so  far  as  relates  to  the 
purchase  money  yet  unpaid  secured  by  the  contract;  and 
that,  if  such  interest  was  held  by  an  individual,  it  would  be 
devisable  and  descendible  as  personal  property  in  case  of 
the  death  of  the  owner,  secured,  however,  by  the  legal  title 
to  the  land  held  in  trust,  which  trust  character  would  fol- 
low it.  Treating  the  vendor's  claim  in  the  land  contract 
as  a  lien,  there  being  no  controversy  but  that  it  originated 
prior  to  the  commencement  of  the  construction  of  the  build- 
ing, it  is,  by  the  express  words  of  the  statute,  made  superior 
to  the  lien  claims."  This  being  my  opinion*  I  cannot  con- 
cur in  the  reversal  of  the  judgment. 

A  motion  for  a  rehearing  was  denied  December  11^  lS9i. 


Falck,  Eespondent,  vs.  Marsh,  Appellant* 

October  26  —  December  11, 1894. 

Ijfecttnent:  Counterclaim  for  improvements:  Grantee  of  life  tenant  6f 
quitclaim  deed:  Adverse  posseseUm, 

In  ejectment  the  grantee  of  a  life  tenant  by  quitclaim  deed  cannot 
counterclaim  for  the  value  of  improvements  made  and  taxes  paid 
by  him  while  holding  under  such  deed,  as  against  the  owner  of  the 
fee.  Such  a  deed  cannot  be  made  the  basis  of  an  adverse  holding 
of  the  fee  in  remainder. 

APPEAL  from  the  Circuit  Court  for  Brown  County. 

Ejectment.  One  Sarah  Perrin,  who  died  intestate  ia 
March,  1865,  was  the  owner  of  the  premises  in  question  at 
the  time  of  her  death.  She  left  surviving  her  a  husband, 
Michael  Perrin,  and  five  children.    Michael  died  August  26, 


Digitized  by 


Google 


Wis.]  august  TERM,  1894.  681 

Falck  Ys.  Marsh. 

1891.  In  February,  1893,  the  plaintiff  acquired  by  deed 
from  all  the  heirs  at  law  of  Sarah  Perrin  the  title  in  fee  of 
the  premises.  The  defendant  was  then  in  possession,  and 
had  been  so  for  some  years,  claiming  under  a  deed  from 
Michael  Perrin  and  his  then  wife,  dated  February  2,  1886. 
This  deed  was  in  substance  a  quitclaim  deed  by  which 
Michael  granted,  bargained,  sold,  remised,  released,  and 
quitclaimed  to  the  defendant  all  tJie  estate^  rights  title^claim^ 
and  demand  of  the  parties  of  the  first  part  in  and  to  the 
premises  in  controversy,  and  contained  no  covenants  ex- 
cept as  against  the  acts  of  the  grantors  themselves.  Upon 
the  trial  the  plaintiff's  title  was  not  disputed,  but  the  de- 
fendant made  a  claim  for  taxes  paid  and  improvements 
made  upon  the  premises  while  holding  under  said  deed 
from  Michael  Perrin,  under  the  provisions  of  sec.  3096, 
R  S.,  and  offered  the  deed  in  evidence,  and  offered  to  prove 
the  value  of  improvements  made  and  the  amount  of  taxes 
paid  by  defendant  on  the  premises  while  holding  under  said 
deed.  These  offers  were  all  rejected,  and  a  verdict  directed 
and  rendered  for  the  plaintiff  for  the  recovery  of  the  land, 
and  damages  for  its  detention  since  the  death  of  Michael 
Perrin.  From  judgment  on  this  verdict  the  defendant  ap- 
peals. 

T.  R.  Huddj  for  the  appellant,  cited  Barrett  v.  Stradly  73 
Wis.  385. 

For  the  respondent  there  was  a  brief  by  Oreene  <&  Vro- 
many  and  oral  argument  by  C.  E.  Vroman.  They  argued, 
inter  alia,  that  the  defendant's  grantor,  having  a  life  inter- 
est only,  could  not  hold  the  premises  adversely  as  against 
those  entitled  to  the  remainder,  nor  could  his  grantee  dur- 
ing the  continuance  of  the  life  estate.  Pinchney  v.  Burrage^ 
31  K  J.  Law,  21 ;  Carpenter  v.  Denoon,  29  Ohio  St.  379, 
398;  Christie  v.  Gage,  71  N.  Y.  189;  Dupon  v.  Walden,  84 
6a.  690;  Taylor  v.  Kemp,  86  id.  181 ;  Austin  v.  Brown,  37 
W.  Va.  634;  Barrett  v.  Stradl,  73  Wis.  385.    Nor  could  the 
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life  tenant,  or  his  grantee,  recover  for  improvements  made 
or  taxes  paid  daring  the  continuance  of  the  life  estate.  Bar- 
ren ij.  Stradl,  73  Wis.  885;  Phelan  v.  Boylan^  25  id.  679, 
686.  When  an  adverse  holding  is  founded  on  &  written  in- 
strument as  constituting  color  of  title,  such  instrument 
must  on  its  face  purport  to  convey  a  fee.  Coleman  v.  Bilr 
linga^  89  HI.  183,  190;  Murphy  v.  Doyle,  37  Minn.  113, 116; 
Kruse  v.  Wilson^  79  111.  233,  240;  Bride  v.  WaU,  23  id.  507; 
Wood  V.  Conrad^  2  S.  Dak.  334;  Parrieh  v.  Jackson,  69 
Tex.  614;  Wiesne^*  v.  Zaun^  39  Wis.  188;  Furlong  v.  Gar- 
reUy  44  id.  Ill,  120;  Cowan  v.  Lindsay,  30  iJ.  586.  A  pur- 
chaser by  quitclaim  deed  cannot  be  a  bona  fide  purchaser, 
but  takes  with  notice  of  such  outstanding  title  or  interests 
in  other  persons  in  the  land  as  may  exist.  Tram  Lumber 
Co.  V.  Hancock,  70  Tex.  312;  Johnson  v.  WUliams,  37  Kan. 
179;  O'Neal  v.  Seixas,  85  Ala.  80;  Gest  v.  FackwoodyU 
Fed.  Rep.  368;  Oliver  v.  Piatt,  3  How.  410;  May  v.  Le 
Claire,  11  Wall.  217;  VUla  v.  Bodriguez,  12  id.  823;  Dich 
erson  v.  Colgrove,  100  U.  S.  578;  Baker  v,  JTumphrey,  101 
id.  494;  Warvelle,  Vendors,  615;  Dodge  v.  Briggs,  27  Fed. 
Rep.  167;  Hastings  v.  Nissen,  31  id.  597;  Martin  v.  Mor- 
ris, 62  Wis.  418,  428. 

WiNSLow,  J.  The  sole  question  presented  is  whether,  in 
ejectment,  the  grantee  of  a  life  tenant  by  quitclaim  deed 
can  counterclaim  for  the  value  of  improvements  made  and 
taxes  paid  by  him  on  the  premises  while  holding  under 
such  deed,  as  against  the  owner  of  the  fee.  The  circuit 
court  ruled  that  he  could  not,  and,  we  think,  correctly  so 
ruled.  The  statute  (R.  S.  sec.  3096)  only  allows  such  claims 
when  made  by  a  party  in  possession,  who  has  made  such 
expenditures  (1)  while  holding  adversely  by  color  of  title 
(2)  asserted  in  good  faith,  (3)  founded  on  descent  or  any 
written  instrument.  At  least  one  of  the  above  requisites 
is  entirely  lacking  in  the  case  at  bar,  and  that  is  the  element 
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of  adverse  holding.  It  is  well  settled  that  a  grantee  in 
possession  under  a  deed  from  the  life  tenant  does  not  hold 
adversely  to  the  remainder-man  during  the  lifetime  pf  the 
life  tenant.  If  he  hold  under  a  warranty  deed  purporting 
to  convey  the  whole  estate,  he  may,  under  proper  proof, 
be  held  to  hold  adversely  after  the  death  of  the  life  tenant. 
Barrett  v.  JStradly  73  Wis.  385.  In  the  present  case,  how- 
ever, the  defendant  does  not  hold  under  a  warranty  deed, 
or  a  deed  purporting  to  convey  the  whole  estate,  but  only 
under  a  quitclaim  deed  purporting  to  convey  the  interest 
of  the  life  tenant.  Such  a  deed  manifestly  cannot  be  made 
the  basis  of  an  adverse  holding  of  the  fee  in  remainder,  be- 
cause it  does  not  purport  to  convey  the  remainder.  McEooy 
V.  Loyd^  31  Wis.  142;  Gowcm  v.  Lindsay^  30  Wis.  586.  The 
judgment  of  the  court  below  was  clearly  right. 
By  the  Court. —  Judgment  affirmed. 
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Abandonment  of  right  to  tax  deed.    See  Tax  Tttlbs,  6L 
Abatement,  Plea  in.    See  Ciuminal  Law,  3. 
Abduction.    See  Criminal  Law,  2. 
AociDBNT  Insurance.    See  Insurance,  1. 
Acknowledgment  of  deed.    See  Evidence,  8,  4 
Act  of  Qoa    See  Negligence,  5. 

ACTION. 

Cause  of  Action,  See  Agency,  2,  4,  5.  CoNTRACTa  Counties,  4 
Debtor  and  Creditor,  18.  Ejectment.  False  Representa- 
tions, 1-4  Flow  age  op  Land.  Highways,  4  Injunction.  In- 
surance. Libel.  Liens.  Malicious  Prosecution.  Master 
AND  Servant,  2-7.  Municipal  Corporations,  10-12.  Negli- 
gence, 8,  6,  9.  Physicians  and  Surgeons.  2-4  Prohibition. 
Railroads.  Sale  op  Chattels,  5.  Tax  Titles,  11.  Towns. 
Trade-Marks,  3.    Vendor  and  Purchaser.    Wills,  2. 

By  whom  to  be  bi^ought  —  Who  may  maintain.  See  Corporations,  4 
Replevin,  1. 

Conditions  precedent  See  Insurance,  1.  Liens,  2.  Municipal  Cor- 
porations, 9, 14  17, 18. 

Limitations,    See  Estates  of  Decedents,  2.    Tax  Titles,  4  5,  8L 

Discontinuance,    See  Ejectment,  1.    Justices'  Courts,  1. 

Tort  or  contractf   See  False  Representations,  2,  8. 

Tort  or  under  mill-dam  law?    See  Flowage  on  Land. 

Various  Actions  and  Proceedings, 

Against  a  County, 
For  compensation  for  publishing  legal  notices,  498,  501. 
On  county  orders,  574  577. 
Trespass,  for  timber  cut»  eta,  577. 

Against  a  City, 
To  restrain  issuance  of  bonds,  etc.,  883w 
For  injuries  from  defective  sidewalks,  570,  608. 
For  damages  for  a  nuisance,  618. 

Against  a  Town, 
For  injuries  from  defective  highways,  317,  597. 
To  restrain  taking  of  land  for  a  highway,  551. 

Against  a  Village, 
For  injuries  from  defective  sidewalks,  480,  483w 

Against  Public  Officers,  Boards,  etc 
Commissioners  of  the  public  landa   Mandamus  to  compel  sale,  81. 
Regents  of  normal  schools.  On  contract  of  employment  of  teacher,  7. 
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County  board    Mandamus  to  compel  action  on  petition,  eta,  S59L 

Slieriff.    Replevin,  63,  43a    Conversion,  271. 

Mayor  and  common  council    Certiorari  to  review  special  asBeBi 

ment  proceedings,  590. 
City  attorney.    Quo  warranto,  185. 
Justice  of  the  peace.    Prohibition,  255.  ^ 

Against  a  Railway  Company, 
For  injuries  to  person  caused  by  ejection  from  train,  06L 
For  injuries  to  person  through  negligence^  892,  421,  621,  531* 
For  value  of  goods  lost  by  carrier,  45Sw 
For  death  of  person  caused  by  negligence,  567. 

Against  a  Street  Railway  Company, 

For  injuries  to  person  through  negligence,  56,  402L 
Against  a  Telephone  Company, 

For  burning  of  building  through  negligence^  248L 
Against  an  Insurance  Company, 

Garnishment,  450. 

On  a  fire  policy,  561. 

On  an  accident  policy,  589. 

Against  other  Private  Corporations, 

"  Voluntary  assignment:  Allowance  of  exemptions,  1091 

For  wages  as  cook,  and  for  lien  on  logs,  275. 

For  death  of  person  caused  by  negligence,  299,  442. 

For  breach  of  agreement  to  build  a  large  city,  eta,  811. 

To  restrain  use  of  trade-  mark,  834 

For  personal  injuries  to  employees,  848,  876,  469. 

For  libel,  369. 

To  annul  existence,  512. 

For  services  as  physician  to  injured  employee^  549L 

For  damages  for  deceits  581. 

Against  Executors,  etc 

To  set  aside  final  settlement  of  estate,  88. 

To  set  aside  conveyances  and  for  an  accounting,  218L  , 

To  enforce  trust  in  land  to  pay  debts,  534 
Against  Assignee  for  Benefit  of  Creditors, 

Claim  of  exemptions  by  partners,  107. 

Claim  of  preference  in  payment,  867. 
By  the  State, 

Mandamus  to  commissioners  of  the  public  lands,  8L 

Mandamus  to  county  board.  355. 

Quo  warranto  to  city  attorney,  185. 

Certiorari  to  mayor  and  common  council  of  city,  599. 

Prohibition  to  justice  of  the  peace,  255. 

To  annul  existence  of  corporation,  512. 

For  forfeiture  for  making  false  property  statement^  481* 

For  penalty  for  not  removing  encroachment;  484 

For  arson,  1,  663. 

For  larceny,  140. 

For  neglect  to  provide  for  wife  and  children,  1591 

For  assault  ana  battery,  168. 

For  murder,  166. 

For  open  and  gross  lewdness,  180. 

For  robbery,  185. 

For  receiving  deposits  in  insolvent  bank;  5Q2L 

For  rape^  656i 
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By  a  County, 

Counterclaim  for  moneys  converted,  674^  577* 
By  a  City, 

For  exaction  of  excessive  water  rates^  Wt. 
By  a  Railtcay  Company, 

Condemnation  of  land,  824 
By  a  Bank, 

On  promissory  note,  IBS, 
By  other  Private  Corporations, 

Attachment  41. 

To  enforce  liens  for  labor  and  materials,  287,  6781 

To  restrain  use  of  trade-marlf  884^ 

To  enforce  trust  in  lands,  534. 

To  restrain  prosecution  of  replevin  action,  6881 

By  Administrators  or  Executors, 

For  injuries  to  person  of  decedent,  98L 

Settlement  of  estate,  122l 

For  death  caused  by  neglif^ence,  299,  442,  567. 
By  Assignee  for  Benefit  of  Creditors, 

To  subject  land  to  payment  of  debts,  658L 

Actions  arranged  according  to  their  subject-matter, 
On  county  orders,  574,  577. 
On  fire  insurance  polic}',  561. 
On  accident  insurance  policy,  589. 
On  promissory  notes,  83,  188,  285,  47t 
On  bank  checks,  871,  53a 

On  written  contract  to  convey  land,  for  breach,  476. 
On  written  contract  to  buy  poods,  for  breach,  647. 
For  commissions  for  procuring  purchaser  for  land,  16,  816L 
On  contract  of  employment  as  teacher,  for  breach,  7. 
On  contract  of  employment,  for  services  as  cook,  275. 
On  oral  agreement  to  build  a  large  city,  for  breach,  811. 
For  price  of  goods  sold,  458,  485. 
For  value  of  building  materials  furnished,  622. 
For  compensation  for  publishing  legal  notices,  498,  50L 
For  services  as  a  physician,  478,  542. 
For  value  of  gooas  lost  by  carrier,  458. 
For  moneys  had  and  received,  280,  467. 
For  trespass  on  land,  424,  577. 
For  flowage  of  land,  429,  430,  018. 
For  a  nuisance  causing  injury  to  land,  618, 
For  burning  of  building  through  negligence,  249L 
For  conversion  of  personal  property,  271,  574,  577. 
For  false  representations,  897,  58  L 
For  assault  and  battery,  545. 
For  malpractice  of  physician,  478. 
For  injuries  to  person  caused  by  ejection  from  train,  98. 
For  injuries  to  person  caused  by  letting  of  vicious  horse,  75. 
For  injuries  to  jwrson  through  negligence,  56,  892,  402,  421,  521,  681. 
For  injuries  to  servants  through  aefective  or  dangerous  appliances, 

etc  34a  876,  409. 
For  injuries  to  person  through  defective  sidewalks,  480,  488, 670, 608, 
For  injuries  to  person  through  defective  highways,  817,  597. 
For  death  of  person  caused  by  negligence,  299,  44!^  567. 
For  malicious  prosecution,  478, 
For  libel,  86a 
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Ejectment,  111.  854,  488,  492,  637,  68a 

Replevin,  63,  211,  899,  48a 

Attachment,  41. 

Garnishment  450. 

Certiorari,  599. 

Jkfandamua,  81,  355b 

Prohibition,  255. 

Quo  warranto,  185. 

To  annul  existence  of  corporation,  512b 

Condemnation  of  land  for  railroad,  824 

Voluntary  assi^ment  —  petition  for  exemptions,  107,  lOfll 

Voluntary  assignment — claim  of  preference,  867. 

Settlement  of  estate  of  decedent.  122. 

Petition  to  set  aside  final  settlement,  88. 

For  an  accounting  by  trustee,  218. 

To  enforce  liens  for  labor  and  materials,  287,  672. 

To  enforce  testamentary  trust  to  pay  debts,  534 

To  subject  lands  to  payment  of  debte  of  insolvent,  558L 

For  partition  of  lands,  461. 

To  quiet  title,  627. 

To  restrain  use  of  trade-mark,  884 

To  restrain  issuance  of  bonds,  etc.,  883. 

To  restrain  taking  of  land  for  highway,  551. 

To  restrain  prosecution  of  replevin  action,  688. 

To  rescind  purchase  of  land,  set  aside  notes,  eta,  22. 

To  rescind  sale,  set  aside  conveyance  of  land,  eta,  265,  667. 

To  set  aside  tax  redemption  receipts,  for  fraud,  627. 

To  set  aside  sales  of  land  by  trustee,  for  fraud,  213. 

For  specific  performance  of  oral  contract  to  convey  land,  493L 

For  forfeiture  for  making  false  property  statement  481. 

For  penalty  for  not  removing  encroachment,  484 

For  arson,  1,  663. 

For  larceny,  140. 

For  neglect  to  provide  for  wife  and  children,  159, 

For  assault  and  battery,  168. 

For  murder,  166. 

For  open  and  gross  lewdness,  180. 

For  robbery,  185. 

For  receiving  deposits  in  insolvent  bank,  5021 

For  exacting  unlawful  water  rates,  607. 

For  rape,  657. 

Administrators  and  Executors.  See  Estates  op  Decedents*  Willsl 
Admissions.    See  Criminal  Law,  87,  sa 
Adverse  PosSession.    See  Ejectment,  2.    Married  Women; 
Affirmance  of  contract    See  Fai^b  Representations,  4 


AGENCY. 

See  Contracts,  2,  8.    Debtor  and  Creditor,  12,  18.    Fausb  Repre- 
sentations, 5, 6.  Insurance,  3, 4  Married  Women.  Railroads,  1. 

1.  A  written  option  to  purchase  land  does  not  necessarily  supersede  a 
prior  oral  contract  of  agency  between  the  same  parties  for  the  sale 
of  the  same  land  on  commission,  whether  the  option  be  regarded 
as  an  independent  contract  or  merely  as  a  writing  to  be  iSed  by 
the  agent  to  show  his  authority  to  make  a  sale ;  and  in  either  case 
the  contract  of  agency  may  be  shown  by  parol    Riemer  u  Bke^  16 
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13.  An  a^eDt  to  sell  land,  wlio  was  to  receive  as  commission  all  that  was 
realized  on  the  sale  exceeding  $85,000,  had  also  an  option  to  pur- 
chase the  land  for  $40,000.  He  produced  a  bojia  fide  purchaser  at 
$40,000,  to  wliom  the  principal  refused  to  convey,  and  he  was 
obliged  to  take  title  to  himself  under  his  option  in  order  to  com- 
plete the  sale.  Held^  that  l»o  was  entitled  to  recover  his  commis- 
sion. Ibid 

^  An  agent  for  the  sale  of  laud  may  abandon  his  agency,  with  the 
knowledge  and  consent  of  his  principal,  and  join  witfi  others  in 
purchasing  the  land  from  such  principal.  C/Dell  t\  Rogers,  44  Wis. 
136,  distinguished    Haicley  v.  Tesch,  213 

4.  An  agent  for  the  sale  of  land,  who  agrees  to  pay  a  broker  a  commis- 

sion if  he  will  procure  a  purchaser,  is  liable  for  the  commission  if 
the  purchaser  is  procured,  though  he  then  discovers  that  the  land 
is  not  the  property  of  his  principal.    Barthell  v,  Peter j  316 

5.  The  minor  sons  of  a  farmer,  who  were  running  the  farm  in  his  ab- 

sence, agreed  to  purchase  a  corn  planter  on  condition  that  it  should 
do  good  work.  They  used  it  in  planting  their  corn  and  that  of  a 
neighbor,  and  gave  no  notice  to  the  vendor  that  it  was  unsatisfac- 
tory. The  father  knew,  within  two  days,  that  the  machine  was  at 
his  farm  on  trial,  but  made  no  attempt  to  disaffirm  the  purchase 
until  about  a  month  later,  when  he  had  This  sons  write  to  the  vendor 
that  he  would  not  keep  the  machine.  Held^  that  he  could  not  then 
deny  the  authority'  of  his  sons  to  make  the  purchase  as  his  agents, 
and  that  by  said  use  and  retention  of  the  machine  the  right  to  re- 
turn it  had  been  waived.    Flntel  v.  Cook,  485 

Aux)WANCES.    See  Estates  of  Decedents,  3-5,  9. 

Alteration  of  note.    See  Negotiable  Instruments,  1. 

Amendment  of  pleading.    See  Criminal  Law,  8^  9.    Jcdoment.    Sale 
OF  Chattels,  5. 

Answer.    See  JumiMENT.    Replevin,  2. 

APPEAL  TO  SUPREME  COURT. 

From  xchat  may  be  taken. 

1.  An  order  striking  a  cause  from  the  calendar  bt^cause  of  plaintiflTs 

failure  to  bring  in  as  a  defendant  a  third  person  whom  the  defend- 
ant alleged  to  be  primiu-ily  liable,  is  appealable.  Cooper  u  Water- 
loo, 433 

Who  vuiy  appeal    See  Voluntary  Assignment,  2. 

What  qtiestions  considered:  Matters  not  decided  by  trial  court, 

2.  A  power  of  attorney  offered  as  a  title  paper  was  ruled  out  as  not 

properly  executed,  and  thereupon  all  subsequent  insti*uments  in 
the  chain  of  title  were  ruled  out  as  offered,  and  a  nonsuit  was 
granted.    Held,  that  on  appeal  this  court  will  not  pass  upon  the 
legal  effect  of  such  subsequent  instruments  as  showing  plain tiff^s 
title  or  an  estoppel  of  defendant  to  deny  such  title,—  that  question 
not  having  been  considered  by  the  trial  court    Slaughter  v,  Ber- 
nards, HI 
Exceptions:  Bill  of  exceptions.  See  Criminal  Law,  12.  Tax  Titles,  10. 
3w  On  appeal  from  a  judgment  the  supreme  court  cannot  review  inter- 
locutory orders  which  do  not  involve  the  merits  and  necessarily 
affect  the  judgment,  unless  they  are  excepted  to  and,  with  the 
VOU88  — 44 
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papers  on  which  they  are  founded,  embraced  in  a  bill  of  exceptions. 
Donkle  v.  Milem,  3$ 

4.  An  order  opening  a  judgment  by  default  and  allomng  the  defend- 
ant to  serre  an  answer  does  not  involve  the  merits  and  necessarily 
affect  a  subsequent  judgment  in  favor  of  the  defendant  on  the 
pleadings.  Ibid. 

6.  Where  judgment  is  rendered  in  favor  of  tlie  defendant  on  the  plead- 

ings, no  exception  is  necessary  to  entitle  the  plaintiff  to  a  review  of 
the  decision  on  appeal.  Ibid. 

d  On  appeal  from  the  judgment  in  a  case  tried  by  a  jury,  if  there  is  no  bill 
of  exceptions  containing  all  the  evidence,  the  only  question  which 
can  be  considered  is  whether  the  pleadings  support  the  verdict  and 
judgment    Baxter  v.  Berg^  899 

7.  Same  point    State  v.  Duff,  4^ 

8.  An  exception  to  the  whole  of  a  sentence  in  an  instruction  to  the  jutt 

is  held  sufficient  although  a  part  of  the  sentence  would  have  been 
corrects^if  standing  alone,  where  such  part  depended  upon,  and  was 
manifestly  intended  to  be  considered  in  direct  connection  with,  the 
other  part  which  was  erroneous.     Bleiler  r.  Moore,  48S 

9.  A  bill  of  exceptions,  properly  certified,  is  conclusive  upon  this  court 

that  an  exception  contained  therein  was  duly  taken.  Jbid. 

Jtidgvient,  when  ordered. 

10.  Where  an  appeal  from  a  justice^s  judgment  for  less  than  $15  was 
heard  in  the  appellate  court  on  the  original  papers  and  the  retara 
of  the  justice,  no  other  bill  of  exceptions  is  necessary  on  appeal  to 
the  supreme  court;  and  the  latter  court  may  order  an  affirmative 
judgment  according  to  the  weight  of  the  evidence  and  the  justice 
of  the  case.     Fintel  v.  Cook,  485 

Findhigs  of  fact:  Mlicn  treated  as  verities.    See  Tax  Titles,  10. 

Reversal :  Immaterial  errors.  See  Attachment,  1.  Damages,!.  Debtor 
AND  Creditor,  1,  8-9.  False  Representations,  6.  lNSTRUc?no>"s 
TO  Jury,  1-3,  0.  Master  and  Servant,  1.  Neguqence,  1.  Rail- 
roads, 4    Tax  Titles,  9,  10, 

Costs:  Unnecessary  length  of  brief    See  Costs. 

Res  adjudicata.    See  Estates  of  Decedents,  10. 

Appeal  from  Justices*  CouTtTs.  See  Appeal  to  Supreme  Coum;  10- 
JusTiCEs'  Courts. 

Appealable  Order.    See  Appeal  to  Supreme  Court,  t 

Argxjment  to  jury.    See  Highways,  3. 

Arrest  :  Sufficiency  of  warrant    See  Criminal  Law,  25.    PROHiBinoif. 

Arrest  op  Judgment.    See  Criminal  Law,  27. 

Arson.    See  Criminal  Law,  1,  88. 

Ashland.    See  Municipal  Corporations,  19-24 

ASSAULT  AND  BATTERY. 

1.  In  an  action  for  assault  and  battery,  plaintiffs  evidence  tended  to 
show  that  his  injuries  were  very  serious,  and  had  rendered  him 
insane,  and  that  he  would  never  recover  from  the  effects  thereof, 
and  was  insane  or  partially  insane  at  the  time  of  Uie  trial ;  but  de- 
fendant claimed  that  plaintifTs  apparent  mental  weakness  was  a 
sham.  After  charging  the  jury  that  plaintiff  was  entitled  to  some 
damages,  and  that  the  ouly  question  was  as  to  the  amount  the 
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court  said  that  the  injuries  were  either  very  severe  and  serious,  re- 
sulting perhaps  in  making  plaintiff  a  physical  and  mental  wreck,  or 
were  very  slight  and  the  plaintiff  had  all  the  time  been  shamming 
and  was  a  huge  fraud,  and  that  it  was  for  the  jury  to  determine 
which  of  these  things  was  true.  Held,  not  improper.  Spear  v. 
Suveney,  545 

2.  It  was  not  error  for  the  court  to  say,  in  charging  the  jury,  that  it 

made  no  diflPerence  what  particular  disease  it  was  with  which 
plaintiff  was  afflicted  after  the  assault,  and  "  it  makes  no  difference 
whether  it  was  meningitis  cerebral  or  spinal,  or  any  other  disease 
which  has  a  Latin  or  Greek  name.  The  question  is,  What  wa^  his 
condition  at  that  time  as  a  result  of  the  assault?  "  Ibid. 

3.  The  extent  to  which  cross-examination  of  the  plaintiff  should  be 

allowed  for  the  purpose  of  showing  that  his  want  of  memory  and 
apparent  mental  weakness  was  a  mere  pretense,  e8i>ecially  where 
such  cross-examination  v^^J^ted  to  facts  collateral  to  the  issue,  was 
a  matter  resting  very  much  in  the  sound  discretion  of  the  trial 
court;  and  the  limitation  of  the  cross-examination  in  this  case  was 
not  a  manifest  abuse  of  such  discretion.  Ibid, 

4.  It  was  not  error  to  say,  in  charging  the  jury,  that  they  had  had  an 

opportunity  to  observe  the  physical  and  mental  condition  of  the 
plaintiff  as  far  as  possible  from  his  appearance  and  testimony  on 
the  stiind.  ibid, 

5.  Evidence  of  threats  and  abusive  language  uttered  by  defendant  in 

reference  to  plaintiff,  fourteen  hours  after  the  assault  was  com- 
mitted, was  admissible  to  show  express  malice  in  the  assault   Ibid^ 
(L  The  damages,  assessed  at  $3,250,  are  held  not  excessive.  Ibid, 

Assessments.    See  Municipal  Corporations,  19. 

Assignment  for  benefit  of  creditors.    See  Banks  and  Banking.    Vol- 
untary Assignment. 

Assignmknt  of  tax  certificate.    See  Tax  Titles,  4. 

ATTACHMENT. 

1.  An  order  discharging  an  attachment  will  not  be  reversed  on  appeal, 

except  upon  a  clear  preponderance  of  the  evidence  against  the  find- 
ing of  the  court  below.    Curt  in  BrosH  &  Co,  v.  Hoane^  41 

2.  In  November,  1889,  defendants  made  a  statement  to  a  commercial 

agency,  showing  assets  about  $250,000  in  excess  of  liabilities,  and 
naming  plaintiff  and  others  as  referencea  In  May,  1890,  they 
omlly  stated  the  same  thing  to  one  V.,  who  was  collecting  infor- 
mation for  another  agency.  These  statements  greatly  underesti- 
mated defendants*  liabilities,  but  the  evidence  tends  to  show  that 
they  were  made  in  good  faith  and  that  defendants  did  not  know 
they  were  insolvent  until  they  made  an  assignment  in  September. 
1890.  Plaintiff's  manager  saw  the  former  statement  and  also  talked 
with  v.,  who  told  him  the  substance  of  the  oral  statement  and  that 
he  had  learned  from  other  sources  that  defendants  were  practically 
what  they  represented  themselves  to  ba  Plaintiff  had  had  fre- 
quent transactions  with  defendants  for  several  years,  and  had 
knowledge  of  their  business  methods  and  the  character  of  their 
enterprises,  which  were  widely  extended  and  of  a  somewhat  per- 
carious  and  uncertain  nature.  Between  April  2  and  September  1, 
1890,  plaintiff  sold  to  defendant  on  credit  merchandise  to  the 
amount  of  S|i30,000,  the  principal  item  being  $21,000  worth  of  lum- 
ber which,  it  appears,  plaintift  was  anxious  to  sell  to  them  and  de- 
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fendants  were  reluctant  to  purchasa  Durinfi;  these  transaction 
the  defendants*  statements  were  not  mentioned,  but  plaintifiTs  man- 
ager testified  that  in  extending  the  credit  be  relied  on  the  written 
statement  of  November,  1889,  corroborated  by  the  statement  to  V. 
Upon  the  evidence,  showing  the  above  facts  among  others,  it  is 
held  that  there  was  no  clear  preponderance  of  proof  tJiat  the  debt 
was  fraudulently  contracted,  so  as  to  sustain  an  attachment  Ibid 
8.  Under  tlie  circumstances,  the  statement  of  November,  1889,  was  too 
remote  to  justify  the  plaintiff  in  relying  upon  it  absolutely ;  and  tho 
defendants  were  not  responsible  for  what  V.  told  plain tifiTs  man- 
ager, he  havmg  no  authority,  express  or  implied,  from  them  to 
make  such  statement  Ibid. 

4.  After  the  death  of  one  of  the  defendants,  the  survivor*8  son,  who 
liad  no  interest  in  the  suit  and  from  whom  neither  party  derived 
any  interest,  was  competent  to  give  evidence  of  conversations  with 
the  deceased  in  his  lifetime.  Ibiit 

Attestation.    See  Power  of  Attorney. 

Attorneys.    See  Highways,  8.    Power  op  Attorney. 

Attorneys'  Fees.  See  Estates  of  Decedents,  9.  Negotiable  Instru- 
ments, 4. 

Bakk  Checks.    See  Negotiable  biSTRCMENTS,  6-8.   Vendor  and  Prs- 

CHASER,  5. 

BANKS  AND  BANKING. 

See  Criminal  Law,  36.    I^egotlable  Instruments,  6-8. 

Before  the  making  of  an  assignment  bv  an  insolvent  bank,  an  agent 
deposited  money  of  his  principal  therein  in  another  than  his  own 
name,  with  notice  to  the  bank  that  it  belonged  to  third  parties. 
The  deposit  not  having  been  a  special  one,  and  it  not  being  daimed 
that  any  part  of  the  money  which  came  to  the  assignee  was  the 
identical  money  deposited,  the  assets  of  the  bank  are  not  impressed 
with  any  ti-ust  in  favor  of  the  principal  so  as  to  make  him  a  pre- 
feiTed  creditor.    Henry  v.  Martin^  367 

Bill  of  Exceptions.    See  Appeal,  8-10.    Tax  Titles,  la 

Bills  and  Notes.    See  Negotiable  Instruments. 

Bonds  :  Authority  to  issue.    See  Municipal  Corporations,  8L 

Bridges.    See  Highways.  2. 

Brokers.  See  Agency,  1-4.  Contracts,  3,  &  Vendor  and  Pur- 
chaser, 1,  2,  5. 

Burden  op  Proof.     See  Debtor  and  Creditor,  4,  6-8.    Iksircc- 

tions  to  Jury,  4,  9.    Negugence,  1. 
Cancellation  of  policy.    See  Insurance,  3,  4 
Carribrs.    See  Rah^roads,  1. 

CASES  DISTINGUISHED,  Era 

1.  Baker  v.  State,  80  Wis.  416,    See  Na  14. 

2l  Barrett  t?.  Stradl,  73  Wis.  385  (as  to  adverse  possession),  distinguished 
Falck  V.  Marsh  683 

a  Beem  v,  Kimberly,  72  Wis.  343.    See  No.  12. 

4.  Broivn  v.  Peck,  2  Wis.  261  (as  to  return  of  consideration),  distiu- 
guished.    City  Nat  Bank  i\  Kusioorm,  206 
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C  Butl^  V,  Regents,  32  Wis.  124 ;  THpp  v.  School  Dist  60  id  651  (as  to 
era  ploy  men  t  and  removal  of  teachers^  distinguished  Qilian  v. 
Boara  of  Regents,  14,15 

6.  Cook  V.  Berlin  W,  M,  Co,  66  Wis^  648  (as  to  what  purchaser  may  re- 

cover when  sale  is  set  asideX  distinguished.    Hawley  v,  Tesch,    241 

7.  French  v,  State^  85  Wis.  400  (as  to  record  of  presence  of  defendant), 

distinguished  and  limited.    Hoffman  t\  State,  178-4 

8.  Oraiit  V,  Hardy,  33  Wia  668  (as  to  fraud),  distinguished.     Blewett  v, 

McRae,  280,  284 

9.  Heath  v.  SoUes,  78  Wis.  217  (as  to  liens),  limited.    Edwards  A  M.  L. 

Co.  V,  Mosher,  676-7 

10.  Hughes  v.  Fond  du  Lac,  78  Wis.  880  (as  to  presentation  of  claim  for 

injury  from  nuisance),  distinguished.    Steltz  t\  Wattsati,    618,  621 

11.  Xa  Londe  v.  Supervisors,  80  Wis.  880  (as  to  removal  of  county  seat^ 

distinguished  and  explained.    State  ex  rel  Hawley  v.  Board,      366 

12.  Leach  v.  Leach,  65  Wis.  284;  Beem  v,  Kimberly,  72  id.  343  (as  to 

widow's  share  in  personal  estateX  distinguished.    Ford  v.  Ford,  13H 

18.  Lee  v.  Simmons,  65  Wia  528  (as  to  rescission  for  fraud),  distinguished. 

Tufts  V.  Weinfeld,  647,  051 

14.  Martin  v.  State,  79  Wis.  165;  Baker  v.  State,  80  id  416;  Ryan  v. 

Staiey  83  id.  486  (as  to  plea  in  abatement),  distinguished    Baker 
V,  State,  147 

15.  Mayers  v.  Kaiser,  85  Wis.  882  (as  to  fraudulent  conveyance^  distin- 

guished   Ansorge  v,  Barth,  554,  560 

16.  CDell  i\  Rogers,  44  Wia  186  (as  to  purchase  of  land  by  attorney), 

distinguished.    Hawley  v,  Teselu  214,  23S 

17.  Peschel  v,  C,  K  &  St.  P.  R  Co.  62  Wia  848  (as  to  injury  to  servjint 

from  defective  appliances),  distinguished.    Cadden  v.  Anu  Steel 
Barge  Co.,  41 H 

18.  Richards  r.  Allis.  82  Wia  509  (as  to  dismissing  complaint  without 

prejudice^  distinguished    Eckel  v.  Bostwick,  493,  498 

19.  Ryan  v.  State,  83  Wia  486.    See  No.  14. 

20.  State  ex  rei  Holston  v.  Commissioners,  61  Wia  274  (as  to  sale  of  r>"h- 

lic  lands),  distinguished  and  limited    State  ex  reh  Sweet  t\  Onu- 
ningham,  84, 87 

21.  Telford  v.  Frost,  76  Wia  172  (as  to  preponderance  of  evidence i,  dis- 

tinguished.   Pelitier  v.  C,  St.  P.,  M.  &  a  R.  Co.  521,  529 

22.  Tripp  V.  School  Dist.  50  Wia  65L    See  Na  5. 

23.  Vogel  v.  Antigo,  81  Wia  642  (as  to  presentation  of  claim  based  on 

tort),  distinguished.     Van  Frachen  v.  Fort  Howard,  570,  573 

Cause  op  Action.    See  AcnoN. 
Certainty  in  pleading.    See  False  Represkntatiomb,  2,  3.    Flowaok 

OP  Land,  1. 

CHANGE  OF  VENUE. 

See  C^MiNAL  Law,  4,  5.    Milwaukee  Municipal  C^Iourt.    Trial  by 

Jury,  2. 
The  circuit  court  upon  it»  own  motion  can  change  the  venue  of  an 
action  only  in  the  cases  mentioned  in  sec.  2628,  R  8. ;  and  the  facts 
most  appear  from  the  record.    Mills  v.  National  F.  Jus.  Co.        351 
Charging  the  Jury.    See  Instructions  to  Jury. 
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Checks.    See   Nkootiable   Instruments,  6-8.     Vendor   and  Pur- 
chaser, 5. 
l^HiLD  as  a  witness.    See  CRiiHNAL  Law,  19,  82,  8a    Evidence,  & 
Circuit  Court:    JurisdictioD.     See  Criminal    Law,  14     Jusnocs* 
Courts,  1.    Partition.    Wills,  2. 

( -IRCUMSTANTIAL  EVIDENCE.     See  CRIMINAL  LaW,  86. 

c^niEs.    See  MuNiaPAL  Corporations. 

City  Attorney  of  Milwaukee.     See  Munictpal  Corporations.  1-4. 

Claims  against  'cities:  Presentation.  See  Municipal  Corporatiorb^ 
17,  la 

Clceical  error  in  finding.    See  Tax  Titles,  16. 

Clkkk  of  circuit  court:  Filing  paper&    See  Liens,  2. 

Cloud  ith^n,  Title.    See  Ejectment,  1.    Tax  Titles,  It 

Co-employees.    See  Master  and  Servant,  7.  8. 

Commissioners  op  Public  Land&    See  Public  Lands. 

Commissions  of  real-estate  brokers.    See  Agency,  1,  2,  4.  - 

CoM3toN  Carriers.    See  Railroads,  1. 

Complaint.  See  Criminal  Law,  28.  Damages,  2.  False  Represen- 
tations, 2,  S.  Flowage  op  Land.  Libel.  Malicious  Prosbow- 
TioN.  Municipal  Corporations,  la  Physicians  and  Surgkokb. 
3.    Sale  of  Chattei^  5. 

Condition  precedent  to  action.    See  Insurance,  1.    Liens,  2.    Munici- 
pal Corporations,  9, 14, 17, 18. 
Confessions.    See  Criminal  Law,  21,  22. 
Conflict  op  Law&    See  Evidence,  8,  4. 

Constitutional  Law.  See  Criminal  Law,  15.  Municipal  Corpora- 
tions, 1-8.    Public  Lands,  1-a 

CONTRACTS. 

See  Aoency.  Attachment,  2,  a  Banks  and  Banking.  Debtor  and 
Creditor.  Fai^e  Representations.  Fraud.  Insurance.  LiEica 
Married  Women.  Municipal  Corporations,  20-24.  Neqotiabu 
Instruments.  Normal  Schools,  2,  8.  Partnership.  Physi- 
cians and  Surgeons,  4.  Sale  of  Chattels.  Trade-Mares,  3. 
Vendor  and  Purchaser. 
1.  Plaintiff  commenced  an  action  against  her  husband  for  services  aa 
cook  in  a  lumber  camp,  and  in  the  complaint,  and  also  in  the  affi- 
davit for  attachment  and  the  verified  claim  for  a  lien  on  railroad 
ties  cut  by  the  men  for  whom  she  cooked,  stated  that  she  did  the 
work  for  her  husband  and  that  he  promised  to  pay  her  therefor. 
She  also  testified  to  the  same  effect  on  the  trial.  On  an  appeal  to 
the  circuit  court  the  complaint  was  amended  so  as  to  allege  that 
she  did  the  work  for  the  owner  of  the  ties,  a  corporation  witti 
which  the  husband  had  a  contract  to  get  out  such  ties.  The 
amended  complaint  also  alleged  that  all  the  statements  in  the  claim 
for  a  lien  were  true.  Upon  the  trial  in  the  circuit  court  the  testi- 
mony of  the  plaintiff  and  her  husband  showed  that  she  was  to  be 
paid  out  of  the  money  coming  to  him  on  his  contract  Held,  that 
a  verdict  finding  that  the  plaintiff  did  the  work  as  an  employee  of 
the  corporation  and  under  a  contract  with  it  was  not  supported  by 
the  evidence.    Morrissy  v,  Coolidge  F.  &  S.Co,  275 
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2,  I^aintiff  and  defeDdants  agreed  to  purchase  certain  land,  he  taking 
a  half  interest  and  they  the  other  half.  Defendants  paid  the  earn- 
est money  and  took  a  receipt  from  the  vendor,  specifying  when 
subsequent  payments  should  be  made  and  providing  that  in  case  of 
default  in  any  payment  said  earnest  money  should  be  forfeited,  time 
being  of  the  essence  of  the  contract  Plaintiff  afterwards  paid  to 
defendants,  who  were  agents  of  the  vendor,  a  sum  to  balance  the 
earnest  money  paid  by  them,  and  also  his  half  of  the  next  pavment, 
and  the  same  was  applied  by  them  accordingly.  Plaintiff  there- 
after fjiiled  and  refusea  to  make  further  payments,  and  defendants 
completed  the  purchase  and  sold  the  land  again  at  a  loss.  Held, 
that  plaintiff  could  not  recover  from  them  the  amount  paid  by  him, 
as  money  had  and  received  to  his  use.    Bleicett  v,  J^IcBae^  280 

3L  Defendants'  concealment  of  the  fact  that  they  were  to  receive  a  com- 
mission on  the  sale  did  not  entitle  plaintiif  to  recover  the  amount 
paid  by  him,  no  fraud  having  been  practiced  on  him,  and  it  appear- 
mg  that  Uiev  were  to  take  an  interest  in  the  land  only  in  case  plaint- 
iff's original  associate  failed  to  do  sa  Grant  v.  Hardy ^  33  Wis.  668, 
distinguished.  Ibid, 

4.  One  who  contracted  to  furnish  all  the  granite  required  for  a  build- 

ing, according  to  the  plans  and  specifications,  for  a  specified  sum. 
cannot  recover  upon  quantum  memit  if  he  fails  to  perform  such 
contract     Cohn  v,  Plumer,  623 

5.  Where  a  complete  contract  was  made  orally,  the  fact  that  it  was 

expected  that  a  written  contract  would  afterwards  be  signed,  em- 
bodying the  terms  of  the  oral  contract,  does  not  prevent  the  onil 
contract  from  taking  effect  Ibid. 

COKTEIBUTORY  NEGLIGENCE.  See  MaSTEU  AND  SERVANT,  1,  9.  MU- 
NICIPAL Corporations,  15.  Negligence,  7.  Railroads,  2,  8^  6. 
Street  Railways,  3,  4. 

Conveyances.  See  Debtor  and  Creditor.  Ejectment,  2.  Evi- 
dence, 4.  Fraud.  Partnership.  Power  of  Attorney.  Vendor 
and  Purchaser. 

CORPORATIONa 

£>ee  False  Representations,  5,  6.    Municipal  Corporations,  20-24 

1.  A  corporation  whose  primary  object  is  without  statutory  authority 

can  have  no  legal  existence,  even  though  among  of  its  declared 
purposes  are  some  for  the  promotion  of  which  the  law  permits  cor- 
porations to  be  formed.  State  ex  rel  Lederer  v.  Inter-National  In- 
vestment Co.  513 

2.  Thus,  a  corporation  whose  primary  object  is  to  obtain  money  from 

its  members  is  held  to  be  unauthorized,  although  its  purposes,  as 
declared  iu  its  articles  of  incorporation,  are  "  to  encourage  frugality 
and  economy  in  its  members ;  to  create,  husband,  and  distribute 
funds  from  monthly  instalments  dues,  or  investments  from  its 
members;  to  purchase,  take,  hold.  Sell,  convey,  lease,  rent,  and 
mortgage  real  estate  and  pei'sonal  property ;  to  loan  surplus  accu- 
mulations; and  to  carry  on  and  conduct  a  general  investment  busi- 
ness." Ibid. 

3.  Sec  1771,  R  S.,  authorizes  the  formation  of  corporations  for  certain 

designated  purposes,  "  or  for  any  lawful  business  or  purpose  what- 
ever, except'*  etc.  Held,  that  these  general  words  extend  only  to 
things  of  a  nature  kindred  to  those  specifically  mentioned.       Ibid, 
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[4  Whether  a  mere  reside^it  of  the  state  crd,  under  sec.  8241,  R  Sw 
maintain  an  action  to  annul  the  existence  of  a  corporation.  no( 
determined.]  Jbid. 

CaSTS. 

Respondents  brief  of  147  pages  being  unjustifiably  long,  he  is  al- 
lowed therefor,  in  the  taxation  of  costs,  the  expense  of  printing 
forty  pages  only.    Jackson  v.  Win.  Telephone  Co,  243 

Counsel  for  state :  Waiver  of  objection  to.    See  Cribanal  Law.  a 

COUNTERCT.ATM.     See  EJECTMENT.      PHYSICIANS  AND  SURGEONS,  2. 

COUNTIES. 

1.  Under  sec.  055,  S.  &  R  Ann.  Stats.,  two  petitions,  liaving  the  signa- 
tures of  different  qualified  signers,  for  the  submission  to  the  elect- 
ors of  the  question  of  the  removal  of  a  county  seat,  should  be 
considered  and  acted  upon  by  the  county  board  as  one  petition,  al- 
though the  second  was  presented  while  the  first  was  under  con- 
sideration.   State  ex  ret.  Haioley  %\  County  Boards  355 

%  Until  proper  final  action  by  the  county  board  on  such  a  petitioo, 
signers  thereof  may  withdraw  their  names;  and  where  an  alter- 
native writ  of  vmndamuH  has  been  issued  to  compel  the  county 
board  to  consider  and  act  upon  the  petition,  the  return  thereto  may 
show  the  withdrawal  of  names,  even  after  service  of  the  writ  Ibid, 
S.  Where  the  signatures  to  the  petition  vary  from  the  names  oa  the 
poll  list —  as  where  initials  only  are  used  m  one  while  the  full  given 
names  appear  on  the  other,  or  a  middle  initial  used  in  one  does  not 
appear  in  the  other,  eta, —  the  board  should  receive  evidence,  by 
affidavit  or  otherwise,  to  show  that  the  petitioners  are  the  same 
persons  whose  names  are  on  the  poll  lists.  IbitL 

4  Mandamus  will  lie  to  compel  the  county  board  in  such  a  case  to  re- 
ceive evidence  as  to  the  identity  of  the  petitioners  with  the  electors 
whose  names  are  on  the  poll  lists,  and  also  to  compel  the  board  to 
consider  and  act  upon  a  second  petition  with  additional  signature^ 
presented  while  the  first  was  under  consideration.  Ibid 

County  Court.    See  WiiJ^  2,  a 

County  RoAna    See  Highways,  4. 

County  Seat:  Removal.    See  Counties. 

County  Treasurer.    See  Libel.    Tax  Titi^es,  11. 

Court  and  Jury.  See  Debtor  and  Creditor,  1.  Highways,  2.  In- 
structions TO  Jury.  Master  and  Servant,  1, 10.  Negliobnck, 
4.    Negotiable  Instruments,  5. 

Courts.  See  Criminai.  Law.  14.  Justice.s'  Courts.  Milwaukee 
Municipal  Court.    Wili^  2,  a 

Creditor's  remedies.    See  Debtor  and  Creditor. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Milwaukee  Municipal  Court.    PROHiBrnoN.    Taxation. 

1.  The  burning  of  a  dwelling  house,  under  sec.  4399  or  sea  4^100,  R.  SL,  and 
the  burning  of  a  building,  under  sec.  4402,  are  separate  and  distinct 
offenses,  neither  including  the  other;  and  upon  an  information 
charging  the  burning  of  a  building  there  can  be  no  conviction  if  it 
was  a  dwelling  house  that  was  burned.    State  v.  Atkinson,  1 
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2,  The  fact  that  the  defendant  in  a  criminal  case  was  brought  into  the 

state  forcibly  and  without  extradition  papers  does  not  deprive  the 
trial  court  01  jurisdiction.    Baker  v,  State^  140 

3.  After  having  pleaded  to  the  merits  and  been  once  tried  and  con- 

victed, the  defendant  was  allowed  to  file  a  plea  in  abatement^ 
which,  however,  was  overruled  and  he  was  again  tried  on  the 
merits  and  convicted  Held,  that  he  could  not  raise  the  objection 
for  the  first  time  in  the  appellate  court  that  his  plea,  to  the  merits 
was  withdrawn  by  the  filing  of  the  plea  in  abatement  and  that  he 
had  never  afterwards  pleaded  to  the  merits.  Ibid. 

4  After  having  obtained  a  change  of  venue  on  the  ground  of  prejudice 
of  the  judge,  the  defendant  cannot  upon  a  new  trial  have  another 
change  on  the  same  gi'ound.    R.  S.  sec.  4680.  Ibid, 

5.  The  fact  that  after  the  first  trial  the  judge  wrote  to  the  attorney 

general  expressing  anxiety  as  to  the  correctness  of  the  bill  of  ex- 
ceptions and  suggesting  the  aid  of  certain  counsel,  did  not  disqual- 
ify him  from  presiding  at  the  second  trial.  Ibid, 

6.  Objections  to  the  assistant  counsel  on  the  part  of  the  state  were 

waived  by  the  defendant  when,  having  been  called  upon  in  open 
court  to  make  any  such  objection,  he  failed  to  do  so.  Ibid. 

7.  A  juror  stated,  on  his  examination,  that  from  what  he  had  read  in 

the  newspapers  and  heard  said  about  the  case  he  had  formed  au 
*  opinion  which  it  would  take  evidence  to  remove ;  that  he  was  afraid 
he  could  not  give  the  testimony  the  same  weight  and  decide  the 
case  the  same  as  though  he  had  no  opinion ;  that  he  had  no  preju- 
dice for  or  against  the  accused ;  that  he  thought  he  could  and 
would  lay  aside  what  he  had  heard  and  read,  and  try  the  case  ac- 
cording to  the  evidence  given  in  court,  and  upon  that  alone ;  that 
the  opinion  he  had  formed  would  have  no  weight  as  against  the 
testimony  which  should  be  submitted  in  court ;  and  that  he  felt 
confident  that  nothing  he  had  heard  or  read  would  bias  him  in  re- 
turning a  just  verdict  the  same  as  though  he  had  never  heard 
about  the  case.  There  being  no  other  evidence,  this  court  holds 
that  it  cannot  say,  as  a  matter  of  fact,  that  the  finding  of  the  trial 
court  to  the  effect  that  the  juror  was  indiflferent  as  between  the 
parties  was  contrary  to  the  evidence,  nor,  as  a  matter  of  law,  that 
the  court  abused  itsdiscretion  in  permitting  him  to  serve  as  a  juror. 

Ibid. 

8.  Under  sec.  4703,  R.  S.,  the  trial  court  properly  allowed  an  informa- 

tion for  larceny  to  be  amended  so  as  to  conform  to  the  proof  as  to 
the  ownership  and  amount  of  the  money  stolen,  the  diflference  in 
amount  being  insignificant  as  bearing  on  the  grade  of  the  offense. 

Ibid. 

9.  The  plea  of  not  guilty  entered  prior  to  such  amendment  stood  as  the 

plea  to  the  amended  information.  Ibid. 

10.  Where  an  information  for  larceny  contained  two  counts  which  were 

the  same  except  as  to  the  ownerahip  of  the  money  stolen,  it  was  a 
matter  within  the  discretion  of  the  trial  court  whether  the  prosecu- 
tion should  be  required  to  elect  between  them.  •  Ibid, 

11.  Upon  a  ti-ial  for  larceny  a  direction  that  the  Jury  be  kept  together, 

and  a  modification  thereof  allowing  the  jurors  to  attend  their 
places  of  business  with  the  permission  of  the  court,  were  within  the 
discretion  of  the  court  Ibid, 

12.  Upon  a  trial  for  larceny,  money  taken  from  the  defendant  when  he 

was  arrested  was  admitted  in  evidence.    Defendant's  counsel  hav- 
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iD>2:  moved  to  strike  it  out  because  it  did  DQt  appear  that  it  was  part 
of  t)ie  mouey  stolen,  the  trial  court  said  **  I  think  the  evidence  in- 
troduced upon  the  part  of  the  state  shows  to  us  that  it  is  a  portion 
of  the  money  taken  at  that  time;  consequently  the  motion  »  de- 
nied.'* A  general  exception  by  defendant  is  construed  as  applicable 
only  to  such  denial  of  the  motion,  and  not  to  the  fact  that  the  coort 
expressed  an  opinion  upon  that  branch  of  the  evidence;  and  the 
remark  itself  is  held  to  have  been  manifestly  intended  merely  aa  a 
statement  that  the  evidence  tended  to  prove  that  it  was  a  part  of 
the  money  taken.  Ibid. 

i;i  Where,  upon  a  second  trial,  the  defendant  is  a  second  time  convicted 
and  sentenced,  and  is  confined  by  virtue  of  the  judgment,  this  court 
cannot,  on  a  writ  of  habeas  corpus^  inquire  into,  and  deduct  from 
the  second  sentence,  time  serveii  under  the  first  or  any  diminution 
to  which  he  may  bo  entitled  on  account  of  good  beliavior,  under 
ch.  238,  Laws  of  1880.  Ibid. 

14.  Sec.  Z  ch.  318.  Laws  of  1887,  provides  that  the  several  county  and 

municipal  courts  shall  have  concurrent  jurisdiction  with  the  cir- 
cuit courts  of  the  offense  of  neglecting  to  provide  for  a  wife  and 
minor  children.  Sec.  4  provides  that  if  the  accused  is  bound  over 
for  trial  the  record  shall  be  transmitted  to  the  county  or  municipal 
court,  and  the  accused  be  ordered  to  appear  before  such  court  for 
trial.  Held,  that  the  two  sections  were  not  in  conflict,  and  that 
sec.  4  did  not  prohibit  the  circuit  court  from  exercising  jurisdiction 
over  the  offense.  The  latter  section  is  to  be  construed  as  directing 
tliat  the  record  be  transmitted  to  the  county,  municipal,  or  circutt 
court    State  v,  Grunke,  1S9 

15.  An  act  is  not  unconstitutional  because  it  makes  an  offense  a  misde- 

meanor but  provides  an  alternative  punishment  as  for  a  felony; 
;ind  the  grade  of  the  offense,  in  such  case,  is  a  question  for  con- 
struction. Ibid 

16.  The  question  being  whether  a  duck  was  shot  in  the  nighttime  in  vio- 

lation of  sec.  14.  ch.  106,  Laws  of  1891',  an  instruction  fixing  the 
end  of  night  and  the  commencement  of  day  at  exactly  one  hoar 
before  sunrise  was  erroneous.  If  there  was  daylight  enough  to 
discern  a  man's  face  it  was  day  time ;  otherwise  not  KUeforth 
V.  State,  163 

17.  The  record  in  a  murder  case,  which  through  the  neglect  of  the  clerk 

fails  to  show  that  defendant  was  present  at  every  stage  of  tlie  trial, 
conviction,  and  sentence,  may  be  amended  by  entries  nunc  pro  tune 
showing  that  fact,  upon  the  testimony  of  the  clerk  and  sheriff,  at  a 
subsequent  term  and  after  defendant  has  sued  out  a  writ  of  error,— 
he  being  present  and  heard  on  the  motion  to  amend.  Hoffman  v. 
State,  166 

18.  Under  sec.  4345,  R  S.,  defining  murder  in  the  third  degree  as  a  kill- 

ing, without  any  design  to  effect  death,  by  a  person  engs^ed  in  the 
commission  of  any  felony,  and  sea  4377,  making  an  assault  with 
intent  to  do  great  bodily  harm  a  felony,  one  cannot  bo  convicted  of 
nmrder  in  the  third  degree  on  the  ground  that  he  was  engaged  in  an 
assault  with  intent  to  do  great  bodily  harm  upon  a  person  other 
than  the  deceased,  where  the  evidence  shows  that  such  assault  was 
at  an  end  before  the  killing  occurred.  Itnd 

19.  A  conviction  of  the  offense  of  open  and  gross  lewdness  may  be  sus- 

tained upon  the  testimony  (with  some  corroboration)  of  a  child  five 
years  and  five  months  old,  who  was  less  than  five  years  old  when 
the  offense  was  comnutted.    State  v.  Juneau^  IW 
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20.  An  act  of  gross  lewdness  is  "open."  within  the  meaning  of  sec.  4579, 

R  S..  though  committed  in  a  private  place  and  when  no  one  waa 
present  biU  the  defendant  and  the  person  upon  whom  the  act  is 
alleged  to  have  been  committed,  and  although  such  person  was  a 
child  of  tender  years.  Ibid, 

21.  An  error  in  admittini;  a  confession,  incompetent  because  made  under 

duress,  is  not  cured  by  the  subsequent  exclusion  thereof.  The  ad- 
missibility of  the  confession  should  have  been  determined  before 
it  was  admitted.     Shephard  v.  State,  185 

22.  The  confession  having  been  admitted  and  afterwards  excluded  as 

incompetent,  it  was  error  to  allow  the  defendant,  who  had  testi- 
fied on  his  own  behalf,  to  be  asked  on  cross-examination  whether 
he  made  such  confession,  and,  upon  his  denial,  to  admit  evidence 
that  he  did  make  it^  and  of  the  particulars  thereof,  for  the  purpose 
of  contradicting  him.  Ibid, 

1^3.  A  criminal  complaint  subscribed  and  sworn  to  before  a  magistrate 
and  purporting  to  have  been  made  after  the  complainant  had  been 
duly  sworn,  will  be  regarded  as  a  sufficient  examination  of  the 
complainant  on  oatli,  under  sec.  4776,  R.  S.  State  ex  rel.  De  Puy 
n  Evans,  255 

24.  Under  sec.  4809,  R  &  (providing  that  if  a  person  brought  before  a 

magistrate  for  examination  shall  make  oath  of  prejudice  the  magis- 
trate **  shall  transmit  all  the  papers  in  the  case  to  the  nearest  justice 
or  other  magistrate,  qualified  by  law  to  conduct  the  examination  *'). 
the  question  whether  the  nearest  justice  or  other  magistrate  is  so 
qualified  must  be  summarily  determined  by  the  magistrate  before 
whom  the  oath  of  prejudice  is  made,  and  his  determmation  is  con- 
clusive.        V  Ibid. 

25.  A  Avarrant  for  the  arrest  of  a  person  accused  of  a  crime  is  insufficient 

if  it  fails  to  state  any  town,  village,  city,  or  county  in  which  the 
alleged  offense  was  committed  or  the  proceedings  instituted.  A 
reference  to  **  said  countv"  is  unavailing  if  no  county  is  mentioned. 

Ibid. 

26.  Under  sec.  4541,  R  S.  (providing  that  any  officer  of  any  bank  "who 

shall  accept  or  receive  on  deposit,.or  for  safe-keeping,  or  to  loan, 
from  any  person,  any  money  .  .  .  when  he  knows,  or  has  good 
reason  to  know,  that  such  bank  ...  is  unsafe  or  insolvent,  shall 
be  punished,"  eta),  where  an  information  charges  that  the  defendant 
accepte<i  and  received  money  "  on  deposit  and  for  safe-keeping,"  it 
must  be  proved,  in  order  to  sustain  a  conviction,  that  the  money 
was  received  for  safe-keeping,  or  as  a  special  deposit,  and  proof  of 
a  general  deposit  is  insufficient  Cassoday  and  Newm-\n,  J  J.,  dis- 
sent   Koetting  r.  State,  502 

27.  A  motion  in  arrest  of  judgment  can  be  founded  only  on  defects 

which  appear  on  the  face  of  the  record,  and  not  upon  errors  occur- 
ring on  the  trial  which  can  be  made  apparent  only  by  a  bill  of  ex- 
ceptions.   Baimavd  r.  State,  656 

28.  An  information  for  the  offense  described  in  sec.  4382,  R  S.  (provid- 

ing that  "any  person  who  shall  unlawfully  and  carnally  know  and 
abuse  any  female  under  the  age  of  twelve  years,  shall  be  punished," 
eta),  need  not  charge  that  the  act  was  done  unlawfully,  it  being  a 
crime  at  common  law  and  manifestly  illegal  Ibid. 

29.  The  word  "feloniously"  in  an  information  for  such  an  offense  is 

fairly  equivalent  to  the  word  "  unlawfully."  Ibid, 
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80.  Where  the  verdict  in  a  criminal  case  is  received  in  regular  session,  it 

is  not  necessary  tliat  the  defendant's  attorney  be  notified  so  that  he 
raay  be  present  Ibid. 

81.  Where  the  evidence  was  clear  and  undisputed  that  the  crime  in 

question  had  been  committed  by  some  one,  it  was  not  error  for  the 
court  to  sav  to  the  jury  that  the  evidence  showed  that  fact  and  it 
was  conceded  by  defendant's  counsel.  If  counsel  did  not  in  fact 
concede  it,  he  should  at  once  have  called  the  attention  of  the  court 
to  the  mistake.  Ibid. 

82.  On  a  trial  for  an  assault  upon  a  girl  seven  years  old,  it  is  lield  not  to 

have  been  an  abuse  of  discretion  to  permit  her  to  testify  as  a  wit> 
uess,  she  appearing  to  have  had  the  degree  of  intelligence  that  is 
usually  possessed  by  girls  of  that  age.  Ibid, 

38.  It  was  not  error  in  such  case  to  charge  the  jury :  **  You  will  not  take 
and  consider  her  statements,  if  they  are  contradictory  and  incon- 
sistent, as  you  would  those  of  a  mature  person ;  but  you  must  take 
them  as  the  statements  of  this  little  girl,  given  under  the  circum- 
stances as  you  have  seen,  and  must  weigh  tliem  in  connection  with 
all  the  other  testimony  in  the  case.''  Ibid, 

34.  After  the  jury  had  been  instructed  that  defendant  should  be  ac- 

auitted  unless  the  testimony  convinced  them  beyond  a  reasonable 
doubt  of  the  existence  of  ail  the  facts  necessary  to  show  hira  guilty 
of  the  offense  charged,  or  of  the  offense  of  whit^  they  found  him 
guilty,  it  was  not  error  to  charge  them  further  that  if  they  were 
not  satisfied  beyond  a  reasonable  doubt  that  he  was  guilty  of  rape, 
but  were  •*  satisfied  from  the  testimony  "  that  he  assault&d  the  girl 
with  the  intent  of  committing  a  rape  upon  her,  it  was  their  duty 
to  acquit  him  of  the  greater  offense  and  find  him  guilty  of  an  as- 
sault with  intent  to  commit  rape.  Ibid, 

35.  Where  the  trial  judge  has  held  the  testimony  suflScient  to  sustain  a 

▼erdict  of  guilty,  and  it  is  not  made  to  appear  in  this  court  that  it 
was  insufficient,  the  judgment  will  not  be  disturbed!  Ibid, 

36.  When  circumstantial  evidence  is  relied  upon  for  conviction  in  a 

criminal  case,  each  of  the  neveral  circumstances  upon  which  the 
conclusion  of  guilt  necessarily  depends  must  be  proven  beyond  a 
reasonable  doubt,  and  they  must  not  only  point  with  moral  certainty 
to  the  guilt  of  the  defendant,  but  must  exclude,  to  a  nK>ral  certainty, 
every  other  reasonable  hy^thesis;  and  instructions  embodying 
these  principles  should  be  given  if  requested.     KoUock  r.  State,  66:i 

37.  An  admission  of  his  own  guilt  by  one  of  two  defendants  is  not  evi- 

dence against  the  other.  Ibid, 

38.  On  a  trial  for  feloniously  burning  a  barn,  admissions  by  defendant 

that  he  had  previously  burned  the  owner's  liay  and  poisoned  his 
horses  bear  upon  the  question  of  malice  only,  and  do  not  tend  to 
prove  the  commission  of  the  crime  charged.  Ibid. 

Ckoss-examination.    See  Criminal  Law,  22. 

Custom.  See  Master  and  Servant,  8.  Pcbucation  of  Legal 
Notices,  a 

DAMAGEa 

See  Assault  AND  Battery.  Debtor  and  Creditor,  9.  False  Repr£sek- 
TATiONs,  1,  4.    Instructions  to  Jury,  2.    Sale  op  Chattkls,  3-5. 

1.  In  an  action  for  an  injury  which  permanently  deprived  plaintiff  of 
the  use  of  an  arm,  evidence  on  his  behalf  that  he  had  no  education 
or  trade  was  admissible  upon  the  question  of  damages.  McCoy  v. 
Miltvaxikee  St  R.  Co,  56 
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2l  Damages  for  mental  sufTering  caused  by  serious  personal  injury  are 
not  special  damages,  and  need  not  be  specially  pleaded  or  proved. 

Ibid. 

tl.  An  award  of  $4,000  for  a  permanent,  and  almost  or  quite  total,  loss 
of  the  use  of  his  left  arm  by  a  boy  seventeen  years  old,  is  held  not 
excessive.  Ibid. 

4.  An  error  in  allowing  the  jury  to  find  pimitory  damages  is  cured 

where  the  compensatory  and  punitory  damages  are  assessed  sep- 
arately and  the  latter  are  afterwards  disallowed  by  the  court 
Stone  t\  C,  SL  P.,  U  <Sb  O.  R.  Co.  98 

5.  In  an  action  for  the  death  of  an  unmarried  man,  to  recover  damages 

for  the  benefit  of  his  parents,  evidence  that  he  had  said  that  he  did 
not  intend  to  marry  and  that  he  would  take  care  of  his  father  and 
mother,  was  properly  admitted.    Bright  v,  Bamett  <fc  /?,  Co.      299 

6.  An  award  of  $4,000  in  such  a  case  is  held  not  excessive,  the  jury 

having  assessed  the  damages  at  $5,000,  and  the  trial  court  having 
required  the  plaintiff  to  remit  all  in  excess  of  $4,000.  IbicL 

D-vMs.    See  Flow  age  of  Land. 

Death  caused  by  negligence,  etc.  See  Damaoes^  5,  ft.  Nkolioence,  6-8. 
Railroads,  C 

DEBTOR  AND  CREDITOR 

See  Attachment.  Banks  and  Banking.  Contracts,  1,  4  ExEce- 
TiONs*  Interest.  Liens.  Negotiable  Instruments.  Physi- 
cians AND  Surgeons,  4.    Replevin,  a    Voluntary  Assignment. 

1.  The  quesMon  of  fraudulent  intent  in  a  debtor^s  conveyance  of  his 

property  being  made,  by  sec,  2328,  R  S.,  a  question  of  fact  for  the 
jury,  the  judgment  in  such  a  case  should  not  be  reversed  on  the 
ground  that  the  verdict  is  against  the  evidence,  unless  it  is  so 
clearly  and  palpably  against  the  evidence  that  the  refusal  of  the 
trial  court  to  set  it  aside  was  an  abuse  of  discretion.  Kaufer  r\ 
Walish,  63 

2.  Evidence  th^t  the  persons  to  whom  a  debtor  had  transferred  his 
.     property  with  attempted  secrecy  had  engaged  in  other  fraudulent 

transactions  with  other  persons,  or  thnt  it  was  their  common  course 
of  business  to  receive  consignments  in  the  same  way  from  insolv- 
ent merchants,  was  not  admissible  to  show  their  participation  iu 
the  debtor's  intent  to  defraud  his  creditors.  Ibid, 

3.  In  replevin  by  the  persons  to  whom  the  debtor  transferred  the  goods, 

agamst  the  sheriff  who  had  seized  the  goods  on  writs  of  attachment 
as  the  property  of  the  debtor,  and  who  justified  on  the  ground  tliat 
the  transfer  was  fraudulent,  it  was  error  to  instruct  the  iury  tliat 
the  sheriff  was  only  a  nominal  party  and  that  the  real  defendant 
was  the  attaching  creditor,  a  resident  of  another  state.  Ibid. 

4.  An  instruction  in  such  case  that  the  burden  was  upon  the  defendant 

to  prove  that  the  transfer  was  made  with  the  design  and  intent 
upon  the  part  of  the  debtor  to  hinder,  delay,  mid  defraud  his  cred- 
itoi-s,  and  that  plaintiffs*  participated  in,  as  well  as  knew  of,  the 
fraud,  and  had  aided  ana  asaiuted  the  debtor  in  his  design  and 
attempt,  was  also  erroneous.  Ibid. 

-5.  It  beine:  a  material  c)uestion  for  the  jury  whether  the  plaintiffs  ob- 
taim»d  the  goods  in  the  regular  course  of  their  bnsmess,  it  was 
error  for  the  court  to  say  to  the  jury  in  relation  thereto :  "  If  plaint- 
iffs have  succeeded  in  proving  these  facts  (about  which  I  understand 
there  is  sulwtautially  no  dispute)."  etc,  Ibidm 
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t.  It  was  error,  also,  to  iostruct  the  jury  that  it  was  iDcnmbent  upon 
the  defendant  to  prove  to  their  satisfaction  and  convince  them  b> 
a  fair  preponderance  of  the  evidence  that  the  transfer  was  made 
with  intent  to  hinder,  delay,  or  defraud  creditors.  IbitL 

7.  An  instruction  that  the  party  alleging  fraud  must  prove  it»  that  it  is 
not  to  be  presumed  Jiowever  suspicious  the  facts  and  circumstances 
may  be,  and  that  in  cases  of  this  nature  facts  must  be  shown  in 
order  to  establish  the  defense,  was  erroneous  as  giving  the  jury  to 
understand  that  positive  evidence  was  necessary  to  prove  fraud,  in 
contradistinction  from  suspicious  facts  and  circumstancea       liml 

&  The  plaintiffs  having  made  advances  to  the  debtor  upon  the  goods 
consigned  to  them,  it  was  error  to  instruct  the  jury  that,  to  defeat 
a  recovery,  it  must  be  proved  that  the  plaintiffs  knew  or  had  reason 
to  know,  at  the  time  of  making  such  advauces.  that  the  debtor  did 
not  intend  to  use  such  advances  in  the  payment  of  his  indebtedne» 
or  for  the  legitimate  requirements  of  his  business,  or  that  he  in- 
tended to  use  or  dispose  of  such  advances  in  such  a  way  as  to  hinder, 
delay,  or  defraud  his  creditors.  Ibid. 

9.  The  goods  having  been  consigned  to  the  plaintiffs  to  be  sold  on  com- 
mission, and  they  having  only  a  special  property  therein  to  the 
extent  of  the  advances  made,  being  about  Jf7,(MK),  a  verdict  that 
they  were  entitled  to  the  poi>session  of  the  property,  pf  the  value  of 
$10,000,  and  six  cents  damages,  was  erroneous.  Ibid. 

10.  Relationship  of  the  parties  to  a  transfer  of  property  alleged  to  be 

fraudulent  as  to  creditors  is  not  a  bad^e  of  fraud,  out  is  simply  a 
circumstance  which,  when  shown,  calls  for  closer  scrutiny  and 
cleai-er  explanation  of  the  transaction.    Bleiler  v.  Mc^i'e,  438^ 

11.  An  insolvent  debtor  has  a  right,  as  against  his  creditors,  to  give  to 

his  son  his  exempt  property  and  also  his  time  in  carrying  on  and 
managing  his  son's  business.     Atisorge  t\  Bartk,  553 

12.  But  an  insolvent  debtor  cannot  accumulate  property  under  cover  of 

another's  name,  acting  ostensibly  as  the  agent  of  such  other,  and 
hold  it  as  against  his  creditoi's ;  and  where  such  a  claim  is  made, 
it  is  always  a  question  of  fact  whether  the  business  actually  be- 
longs to  such  other  person,  or  to  the  ostensible  agent  and  debtor, 
and  whether  the  alleged  agency  was  a  mere  scheme  and  device 
to  conceal  and  keep  the  property  used  in  or  gained  by  it  from  his 
creditors.  Ibid. 

18.  Land  purchased  in  the  name  of  the  wife  of  an  insolvent  debtor  was 
paid  for  out  of  the  proceeds  of  a  business  carried  on  by  him  in  the 
name  of  his  son.  In  an  action  to  subject  such  land  to  the  payment 
of  his  debts,  the  evidence  —  showing,  among  other  things,  that  the 
wife  had  no  separate  estate,  and  that  the  son  had  contributed  noth- 
ing to  the  business  but  the  use  of  his  name,  and  had  paid  no  atten- 
tion to  the  purchase  of  the  land,  which  was  managed  by  his  father: 
and  not  showing  that  the  son  had  ever  received  any  of  the  proceeds 
of  the  business,  or  that  there  had  ever  been  an  accounting  between 
him  and  his  father  in  reference  thereto  —  is  held  to  sustain  findings 
of  the  trial  court  to  the  effect  that  the  debtor  was  the  real  owner 
of  the  business,  and  carried  it  on  in  the  son's  name  for  the  purpose 
of  fraudulently  concealing  it  and  its  profits  from  his  creditors: 
that  the  land  was  purchased  with  such  profits  and  conveyed  to  the 
wife  and  accepted  by  her  with  the  same  fraudulent  intent;  and 
that  it  should  be  conveyed  by  her  to  her  husband's  assignee  for  the 
benefit  of  creditors.     Mayers  v,  Kaitfcr,  85  Wis.  <583,  distinguished 

Ibid. 
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Deceit.  See  CoNTRAcre,  a  False  RBPBESENTATioys.  Vendor  and 
Purchaser,  1-8, 10. 

Deeds.  See  Ejectment,  2.  Evidence,  4.  Power  op  Attorney.  Tax 
Titles. 

Default.    See  Appear  4.    Judgment. 

Definitions,    See  Words  and  Phrase& 

Delay.    See  Estates  of  Decedents,  2.    Tax  Titles,  6w 

Delivery.    See  Vendor  and  Purchaser,  7. 

Demand.    See  Vendor  and  Purchaser,  7. 

Demurrer.    See  Judgment.    Maucious  Prosecution. 

Deposits  in  banks.    See  Banks  and  Banking.    Criminal  Law,  28. 

Descent  and  Distribction.    See  Estates  op  Decedents.    Wilia 

Description  of  land.    See  Tax  Titles,  7.    Vendor  and  Purchaser,  6. 

Diminution  of  term  of  imprisonment    See  Criminal  Law,  13. 

Discontinuance  of  action.    See  Ejectment,  1.    Justices'  Courts.  1. 

Discretion.    See  Criminal  Law,  11.    Evidencp.,  5.    Trial  by  Jury,  L 

Dissolution  of  corporation.    See  Corporations,  4. 

Divorce.    See  Estates  op  Decedents,  1,  2. 

Docketing  judgment    See  Executions,  2.  3. 

Duress.    See  Criminal  Law,  21.    Negotiable  Instruments,  2,  8,  fk 

Easements.    See  Right  op  Way. 

Ejection  of  person  from  train.    See  Railroads,  1. 

EJECTMENT. 

1.  In  ejectment,  facts  which  constitute  a  complete  legal  defense  are  not 

the  proper  subject  of  a  counterclaim.  Thus,  defendants  claim- 
ing under  tax  deeds  cannot  allege  as  a  counterclaim  that  redemp- 
tion receipts  upon  which  plain ti If  relies  to  defeat  such  deeds  are 
forged  and  fraudulent,  and  have  such  receipts  set  aside  or  canceled 
as  a  cloud  upon  the  title.  The  ejectment  action  would  be  followed 
by  a  judgment  conclusive  as  to  the  title,  and  if  plaintiff  should  dis- 
continue defendants  might  at  once  bring  an  action  to  protect  their 
title;  or,  if  there  is  danger  of  the  loss  of  testimony  of  material  wit- 
nesses, they  may  proceed  to  perpetuate  such  testimony  under  the 
statute.    Brown  v.  Cohn,  627 

2.  In  ejectment  the  grantee  of  a  life  tenant  by  quitclaim  deed  cannot 

counterclaim  for  the  value  of  improvements  made  and  taxes  paid 
by  him  while  holding  under  such  deed,  as  agaiust  the  owner  of  the 
fee.  Such  a  deed  cannot  be  made  the  basis  of  an  adverse  holding 
of  the  fee  in  remainder.     Falck  r.  MarsJt^  OBO 

Election  between  counts.    See  Criminal  Law,  10. 

Election  not  to  take  under  v/ill.    See  Estates  op  Decedents,  6,  7. 

ELEcnoNS.  See  Municipal  Corporations,  1-4,  Pubucation  op 
Legal  Notices.  2,  a 

Encroachments  on  highways.    See  Towns. 

Entire  Contract.    See  Contracts,  4. 

Equity.  See  Banks  and  Banking.  Debtor  and  Creditor.  Eject- 
ment, 1.  Fraud.  Injunction.  Interest,  Liens.  Partition. 
Tax  Titles.  11.  Trade-Marks,  a  Vendor  and  Purchaser^ 
1-3,  8-10.    Wills,  2, 
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ESTATES  OF  DECEDENTa 
See  Vendor  and  Puechaser,  3,  10.    Wnxa. 

1.  In  a  proceeding  to  set  aside  the  final  settlement  of  the  estate  of  a 

decedent  on  the  ground  that  the  person  to  whom,  as  his  widow,  the 
citato  had  been  assigned  had  never  been  his  lawful  wife  and  bad 
fraudulently  procured  such  assignment,  it  is  helcU  upon  the  evi- 
dence, that  there  had  been  no  concealment  or  misrepresentation 
by  her  of  the  facts  relating  to  her  prior  marriage ;  and,  it  appear- 
ing that  before  she  married  the  deceased  she  had  obtained  a  judg- 
ment of  divorce  from  her  prior  husband  in  a  court  of  competent 
iurisdiction,  which  judgment  was  fair  on  its  face  and  was  believed 
by  her  to  be  valid,  it  was  not  fraud  for  her,  relying  on  such  di- 
vorce, to  state  that  she  was  the  lawful  wife  of  the  deceased,  even 
though  such  divorce  was  in  fact  invalid.     Thomas  tx  Tliomas^      88 

2,  The  petitioners,  the  heirs  at  law  of  the  deceased,  knew  or  had  heard 

rumors  of  the  former  marriage  of  tlie  widow,  but  took  do  steps  to 
prevent  the  assignment  of  the  estate  to  her,  and  apparently  made 
no  inquiries  until  more  than  five  years  later  and  after  her  death. 
The  testimony  tending  to  show  tlmt  they  obtained  any  knowl- 
edge of  the  facts  after  her  death  was  very  slight  Heidy  that  if 
ignorant  of  the  facts  at  the  time  of  the  settlement  of  the  estate, 
they  were  negligently  ignorant,  and  that  they  had  been  guilty  of 
laches  which  would  preclude  their  obtaining  the  relief  sought  Ibid. 
8.  Property  of  a  testator  was  found  in  four  states  and  was  looked  after 
with  diligence  b}'  the  executor,  who  also  investigated  a  claim  U)at 
there  was  property  in  another  stote  to  which  the  will  made  no  ref- 
erence. The  will  was  complicated  in  its  provisions  and  diflicult  in 
execution,  and  suits  for  its  construction  were  persistently  fought  in 
three  states.  Nearly  all  the  steps  taken  by  the  executor  were  criti- 
cised and  questioned,  and  the  estate  was  in  constant  litigation 
during  the  entire  term  of  his  service.  Held,  tliat  the  case  was  one 
of  "unusual  diflSculty,"  and  extra  compensation  was  properly  al- 
lowed the  executor  under  sec  3929,  R  S.    Ford  v.  Ford,  122 

4.  Though  neither  the  statute  nor  the  rule  (County  Court  Rules  of  1879, 

XVII.  8«c.  0)  requires  it,  it  is  better  practice  to  itemize  the  execu- 
tor*s  claim  for  extra  compensation ;  but  a  claim  allowed  by  the 
county  court  should  not  be  rejected  on  appeal  merely  because  it 
was  not  itemized,  where  there  was  no  motion  that  it  be  itemized  or 
a  bill  of  particulars  furnished,  and  it  was  in  fact  itemized  on  the 
trial.  Ibid. 

5.  Under  sec.  3929,  R  S.,  providing  for  allowance,  as  extra  compensa- 

tion in  certain  cases,  of  such  sums  "  as  the  county  court  shall  judg«^ 
reasonable,"  that  court  may,  in  its  discretion,  allow  a  sum  smaller 
than  that  fixed  by  the  uncontradicted  evidence  as  to  the  value  of 
the  services.  Ibid. 

^.  The  "net  personal  estate"  of  a  testator,  not  less  than  one  third  of 
which  is,  under  sec,  2172,  R  S..  to  go  to  the  widow  if  she  elects  not 
to  take  under  the  will,  is  the  personal  estate  left  after  payment  of 
the  debts,  allowances,  and  charges  and  all  expenses  of  administra- 
tion, including  those  made  necessary  by  the  will  Ibid. 

7.  The  disposition  to  be  made  of  property  given  by  a  will  to  the  testa- 
tor's widow,  who  elected  to  take  the  provision  made  for  her  by 
law,  having  been  involved  and  expressl^r  determined  in  a  prior  mo- 
ceeding,  and  the  entire  judgment  therein  having  been  affirmed  on 
appeal,  that  matter  is  res  adjudicata^  although  that  part  of  the 
judgment  was  not  questioned  on  said  appeaL  Ibid, 
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8.  Where  it  had  been  impossible  for  the  executor,  though  using  all  rea^ 

Bonable  diligence,  to  complete  the  administration  within  the  six 
years  allowed  by  sea  8850.  R.  S.,  it  was  proper  to  refuse  to  remove 
him  and  appoint  an  administrator  de  bonis  non.  Ibid, 

9.  An  infant,  who  had  no  property  except  his  prospective  interest  in 

the  estate,  being  a  necessary  party  to  litigation  involving  the  estate, 
no  part  of  which  was  commenced  by  him  or  on  his  behalf,  the  ex- 
penses incurred  by  his  guardian  ad  litem  for  attorneys'  fees  and 
disbursements  in  such  litigation  were  rightly  allowed  as  part  of  the 
expenses  of  administration;  but  the  expenses  incurred  by  the 
testator's  widow  in  such  litigation,  much  of  which  she  herself  com- 
menced, were  properly  disallowed.  Ibid, 
Estoppel.    See  Aqei^ct,  5.    Appeal,  2,    Negotiable  Instbxtments,  1. 

EVIDENCE, 

See  Agency,  1.  Appeal^  2.  Assault  and  Battery,  8, 5.  Attachment, 
4  Criminal  Law,  18, 19,  21,  22.  Damages,  1,  2,  5.  Debtor  and 
Creditor,  2,  4,  7,  10.  False  Representations,  6.  Fraud,  1,  2. 
Highways,  1.  Master  and  Servant,  8.  Physicians  and  Sur- 
geons, 1.    Street  Railways,  1,  2.    Vendor  and  Purchaser,  S. 

1.  Where  the  laws  of  another  state  have  not  been  offered  in  evidence 
they  cannot  be  considered  by  the  court ;  and  references  to  them  in 
the  argument  of  counsel  do  not  amount  to  an  offer  and  admission 
of  them  in  evidence.    Slaughter  v,  Bernards,  111 

%  A  power  of  attorney  offered  in  connection  with  other  title  papers 
was  presumably  offered  as  a  title  paper  and  not  to  show  an  estop- 
pel. Ibid, 

Z.  Under  sea  96,  ch.  98,  R  a  1849  (sec.  4159,  R  a  1878),  a  power  of  at- 
torney theretofore  recorded,  relating  to  lands  in  this  state,  and 
purporting  to  have  been  acknowledged  before  a  notary  public  in 
another  state,  and  having  his  certi^cate  in  the  ordinary  form,  is 
prima  facie  good  and  sufficient,  and  it  or  the  record  thereof  is  ad- 
missible in  evidence,  in  the  absence  of  proof  of  the  laws  of  such 
other  state.  Ibid, 

4.  In  the  absence  of  proof  as  to  the  laws  of  another  state  they  will  be 

presumed  to  be  the  same  as  our  own,  under  which  a  notary  public 
may  take  the  acknowledgment  of  a  deed.  Ibid, 

5.  Whether  a  child  above  the  age  of  four  years  is  competent  to  testify 

ts  to  be  determined  by  examination  of  the  child  in  court,  and  the 

Question  is  addressed  to  the  discretion  of  the  trial  courts    State  v, 
uneauy  180 

Examination  of  offenders.    See  Criminal  Law,  28,  24    Prohibition. 
Exceptions,    See  Appeal,  8-10.    Criminal  Law,  12. 
ExcESSiVB  damages.    See  Assault  and  Battery,  6w    Damages,  8^  6L 

EXECUTIONa 

See  Replevin,  a 

1.  Where  an  execution  was  levied  on  property  in  the  hands  of  a  third 
person,  who  claimed  title  thereto  under  a  transfer  from  the  judgment 
debtor,  the  officer  and  creditor  attempting  to  justify  under  the  writ 
on  the  ground  that  such  transfer  was  fraudulent  must  show  that 
they  acted  under  a  valid  judgment  and  execution.  Biigbee  v.  Lom- 
bard, 271 
Vol.88— 45 
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2.  An  execution  cannot  be  issued  to  a  county  other  than  that  in  which 
the  judgment  was  rendered,  until  the  judgment  has  been  docketed 
in  auch  other  county.  Ibid. 

8.  The  existence  of  the  judgment  in  the  county  of  its  rendition  and  the 

issuance  of  an  execution  to  another  county  afford  no  presumption 

that  the  judgment  had  been  docketed  in  the  latter  county.       Ibid, 

Executors  and  Administrator&   See  Estates  op  Decedents.  Wills. 

Exemptions.  See  Debtor  and  Creditor,  11.  Voluntary  Assign- 
ment. 

Expert  Testimony.    See  Negligence,  4.    Physictans  and  Surgeons, 

1.    Street  Railways,  1. 
Extension  of  time  for  payment    See  Negotiablb  Instruments*  L 
Extra  Compensation  of  executor.    See  Estates  of  Decedents^  8-5. 
Extradition.    See  Criminal  Law,  2. 
False  property  statement    See  Taxation. 

FALSE  REPRESENTATIONa 
See  Sale  op  Chatteus,  2.    Vendor  and  Purchaser,  1-3,  IGl 

1.  Defendant  induced  plaintiff  to  join  with  him  in  the  purchase  of  cer- 

tain land,  each  to  pay  one  half  of  the  purchase  price,  which  de- 
fendant falsely  represented  to  be  |;^.000,  when  in  fact  it  was  but 
$3,000.  Plaintiff  gave  defendant  $4,000  to  be  used  in  paying  for 
his  shftre,  and  defendant  paid  for  the  land  with  $8,000  thereof,  and 
kept  the  remaining  $1,000  himself.  Held^  that  even  though  the 
land  was  worth  $8,000  the  deceit  was  actionable  and  plaintiff  was 
entitled  to  recover  the  amount  paid  to  defendant  in  excess  of  his 
share  of  the  actual  prica    Bergeron  v.  Miles,  897 

2.  A  complaint  alleging  the  making  of  a  contract  by  which  plaintiff 

agreed  to  drive  certain  logs  for  defendant  for  $1,000:  that  plaintiff 
was  induced  to  so  agree  by  defendant's  false  and  fraudulent  state- 
ment, upon  which  he  relied,  that  the  number  of  the  logs  did  not 
exceed  3,700;  that  the  actual  number  thereof  exceeded  11,000,  and 
the  expense  of  driving  them  was  thereby  greatly  increased ;  that 
plaintiff  drove  all  of  the  logs  to  the  place  agreed  upon ;  and  that  a 
fair  and  reasonable  compensation  therefor  was  $4,000,  for  which 
amount  judgment  is  demanded,  with  interest  and  costs, —  is  held  to 
state  a  cause  of  action  for  damages  for  the  deceit,  and  not  upon 
contract,  although  it  demands  a  judgment  proper  only  in  an  action 
on  contract    Sell  v.  Mississippi  River  Logging  Co,  581 

3.  If  the  defendant  was  in  doubt  as  to  the  nature  of  the  action,  it 

should  have  moved  to  have  the  complaint  made  more  definite  and 
certain.  Ibid, 

4  It  appearing  that  the  plaintiff  did  not  discover,  and  could  not  by 
using  due  diligence  have  discovered,  the  falsity  of  the  representa- 
tion until  the  logs  were  in  the  river  with  others  in  its  care,  and  the 
drive  was  in  progress,  and  it  was  impracticable  to  abandon  them, 
the  completion  oi  the  drive  was  not  an  affirmance  of  the  contract 
or  a  waiver  of  his  right  to  recover  damages  for  the  fraud,  measured 
by  what  the  work  was  reasonably  worth.  Ibid. 

5.  The  question  being  whether  an  agent  of  a  corporation  induced  the 
making  of  a  contract  \vlth  it  by  false  representations,  evidence  of 
what  took  place  at  and  before  the  execution  of  the  contract  was 
admissible  to  show  such  false  representation&  Ibid. 
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6.  The  authority  of  a  person  to  make  a  certain  contract  for  a  corpora- 
tion being  in  issue,  a  question  whether  he  had  received  any  in- 
struction from  the  company  or  any  of  its  oflScers,  agents,  or 
servants  to  make  the  contract,  was  objectionable  as  being  too  gen- 
eral in  form  and  as  calling  for  conclusions,  and  its  exclusion  was 
not  error  where  he  was  allowed  to  state  how  he  came  to  make  the 
contract  Ibid, 

Fellow-Servants.    See  Master  and  Servant,  7,  8, 

Felony  or  misdemeanor?    See  Criminal  Law,  15. 

Fbncesl    See  Towns. 

Filing  of  claim  for  lien :  Neglect  of  clerk.    See  Liens,  2, 

Findings  of  fact :  Clerical  error.    See  Tax  Titles,  9, 10. 

Fires  caused  by  negligence.    See  Nequgence,  8-5. 

Fire  Insurance.    See  Insurance,  2-4 

FLOWAGE  OF  LAND. 

1.  The  complaint  in  this  action,  stating  facts  suflSpient  to  constitute  a 

cause  of  action  in  tort,  at  common  law,  for  the  flowing  of  plaint- 
UVs  lands  by  water  set  back  upon  them  by  defendants'  dam,  but 
not  sufficient  to  constitute  a  cause  of  action  under  the  mill-dam 
law,  is  held  on  demurrer  to  have  been  intended  to  plead  the  former 
cause  of  action,  although  many  of  the  facts  stated  are  not  material 
thereto  and  some  of  them  seem  to  evince  a  purpose  to  state  a  cause 
of  action  under  the  mill-dam  law.    Inoin  v,  Ridiarcbton^  429 

2.  The  use  of  the  word  ** wrongful"  was  not  necessary  to  a  statement 

of  the  cause  of  action  in  tort  Ibid, 

Foreign  Laws.    See  Evidence,  1,  4. 

Foreign  Wills.    See  Wills. 

Fort  Howard.    See  MuTnciPAL  Corporations,  17. 

Franchises  :  Grant :  Alteration.    See  Municipal  Corporations,  20-24, 

FRAUD. 

See  Attachment,  2,  a  Contracts,  8.  Debtor  and  Creditor,  Es- 
tates OF  Decedents.  1.  Fai^e  Representations.  Malicious 
Prosecution.  Negotiable  Instruments,  5.  Partnership.  Sale 
OP  Chattels,  2,  Trade-Marks,  a  Vendor  and  Purchaser, 
1-8, 10.    Wills,  2. 

1.  Lands  held  in  trust  were  secretly  conveyed  by  the  trustee,  in  fraud 

of  the  trust,  for  the  benefit  of  himself  and  his  son-in-law,  R 
Parts  thereof  were  afterwards  sold  for  a  fair  consideration  to  an- 
other son-in-law  and  to  the  housekeeper  of  the  trustee,  who  were 
ignorant  of  business  affairs  and  relied  implicitly  upon  the  state- 
ments and  honesty  of  B.  Held,  that  the  relationship  of  said  vendees 
to  the  trustee  was  not  conclusive  evidence  that  they  knew  of  the 
fraud ;  nor,  under  the  circumstances,  did  the  fact  that  they  bought 
from  B.  but  received  deeds  executed  by  the  trustee  charge  them 
with  knowledge  of  any  breach  of  the  trust    Hawley  v,  Teschj    213 

2.  Other  purchasers  of  a  portion  of  the  lands  paid  a  full  and  adequate 

consideration  therefor  to  the  trustee,  who  was  an  old  resident  and 
a  prosperous  business  man  and  had  always  borne  a  good  reputation. 
A  finding  of  the  U'ial  court  that  they  had  no  notice  of  the  fraud  of 
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the  trustee  is  held  to  be  sustaiDed  by  the  evideDce,  although  it  ap- 
peai'ed  that  there  was  a  close  relationship  and  friendship  between 
them  and  the  trustee  and  his  son-in-law  R,  and  that  thej  never 
took  any  pains  to  ascertain  whether  B.  (who  ostensibly  joined  tbem 
in  the  purchase)  paid  anything  for  his  interest  in  the  land.  Wiks- 
i/)W,  J.,  dissents.  Ibid. 

8.  Per  WiNSLOW,  J.  Where,  in  an  action  by  the  ceatuis  que  trustent  to 
set  aside  as  fraudulent  sales  of  land  by  the  trustee,  an  interlocutory 
order  is  made  adjudging  that  the  defendants  are  botia  fide  pur- 
chasers and  ordering  a  reference  to  ascertain  the  amount  for  which 
the  trustees  should  account^  if  the  plaintiffs  do  not  appeal  from 
such  order,  but  appear  before  the  referee  and  prosecute  to  judg- 
ment their  claim  for  the  consideration  moneys  of  the  sales,  they 
should  be  held  'to  have  abandoned  their  claim  to  recover  the 
specific  property.  Ibid. 

4  A  purchaser  of  lands  held  in  trust,  who  activelv  participated  in  the 
actuaJ  fraud  of  the  trustee  for  which  the  sale  is  set  aside  at  the 
suit  of  the  cestuis  que  trustentj  cannot  be  credited  with  improve- 
ments voluntarily  made  on  the  land ;  but  he  may  be  credited  with 
taxes  paid  and  with  the  necessary  expenses  of  making  sales  of  the 
lands  to  bona  fide  purchasers,  of  which  sales  the  plaintiffs  receive 
the  benefits.  Ibid, 

Frauds,  Statute  op.  See  Physicians  and  Surgeons,  4.  Vbsidor 
AND  Purchaser,  9. 

Fraudulent  OoNy£YANOE&    See  Debtor  and  Creditor 

Game  Laws,    See  Criminal  Law,  15. 

Garnishment.    See  Insurance,  a 

Gates.    See  Right  op  Way. 

Good  Behavior  :  Diminution  of  term.    See  Criminal  Law,  18b 

Habeas  Corpus.    See  Criminal  Law,  la 

HIGHWAY& 
See  Municipal  Corporations,  9-18.    TowNa 

1.  In  an  action  against  a  town  for  injuries  alleged  to  have  been  caused 

by  a  defective  highway,  it  was  error  to  permit  a  witness  for  the 
plaintiff  to  testify  that,  on  the  morning  after  the  accident,  the 
plaintiff  pointed  out  to  her  the  exact  place  where  it  occurred. 
Schillinger  V,  Verona,  817 

2.  The  question  as  to  the  insufficiency  of  an  embankment  which  con- 

stituted the  approach  to  a  bridge,  and  which  had  no  railing  od 
either  side,  is  heldj  upon  the  evidence  (which  was  conflicting  as  to 
the  width,  length,  and  height  of  the  embankmentX  to  have  been  a 
question  of  fact  for  the  jury.  Ibid. 

3  Upon  the  first  trial  of  an  action  against  a  town  for  injuries  alleged 
to  have  been  caused  by  a  defective  highway,  one  C  testified  for  the 

flaintiff,  but  upon  a  second  trial  he  was  not  called  as  a  witness, 
n  the  closing  argument  to  the  juiy  plaintiff's  counsel  said :  **  I  will 
offer  now,  if  [defendant's  counselj  will  agree,  to  have  it  [CL's  testi- 
mony on  the  former  trial]  read  in  evidence.  He  don't  dare  do  it" 
The  court  ruled  that  this  was  improper.  Counsel  proceeded :  "  We 
did  not  call  C.  because  they  elected  him  a  member  of  the  town 
board  of  this  town.  It  was  a  piece  of  fine  work,  .  .  .  We  coold 
not  call  C.  and  ask  him  what  he  testified  to  on  a  former  trial    If 
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he  cbanfred  his  evidence  we  would  be  bound  by  his  testimony.  But 
we  did  this, —  we  called  him  to  the  stand  and  asked  the  court  if  we 
could  cross-examine  him,  under  the  rule  you  may  cross-examine  a 
party."  Upon  objection  the  court  ruled  that  this  was  proper.  Hdd, 
ti  material  error.  IhicL 

4,  In  laying  out  a  so-called  "  county  road  "  under  sees.  1300-1307,  R  &, 

the  county  oflScers  act,  not  on  behalf  of  the  county,  but  on  behalf 
of  the  towns  through  which  the  road  runs ;  and  where  the  proceed- 
ings are  so  defective  that  no  legal  highway  is  laid  out,  the  county 
is  not  liable  for  trespasses  committed  by  such  officers  in  attempting 
to  open  the  road.    Dodge  v.  Ashland  Co,  577 

5.  In  an  action  against  a  town  for  injuries  caused  by  a  defective  high- 

way, the  town  alleged  that  one  P.  was  primarily  liable,  and  he  was 
made  a  defendant.  The  verdict  was  for  the  plaintiff  against  the 
town  and  in  favor  of  P.,  but  the  judgment  entered  thereon  did  not 
in  terms  affect  P.  The  town  moved  for  a  new  trial  on  the  ground, 
among  others,  that  in  finding  P.  not  liable  the  verdict  was  contrary 
to  the  evidenca  The  motion  was  denied,  and  the  town  appealed 
from  the  judgment.  P.  was  heard  on  the  appeal  The  judgment 
was  revereed  for  errors  not  relating  to  the  questions  between  P.  and 
the  town,  and  the  cause  was  remanded  for  a  new  trial  Held,  that 
this  meant  a  new  trial  as  to  all  the  parties  and  all  the  issues.  Duthie 
V,  Washburn,  697 

Homestead  right  of  widow.    See  Partition. 

Husband  and  Wife.  See  (Donteacts,  1.  Debtor  and  Creditor,  18, 
Estates  of  Decedents,  1.  Married  Women.  Negotiable  In- 
struments, 2y  8. 

Identttt  of  names  on  petition  and  poll  list    See  Counties^  8^  i. 

Improvements  on  land.    See  Ejectment,  2.    Fraud,  4 

Infants.    See  Master  and  Servant,  10, 11. 

Information.    See  Criminal  Law,  1,  8-10,  28,  2ft. 


INJUNCTION. 
See  Towns*    Trade-Marks,  8. 

1.  In  replevin  for  logs  the  complaint  alleged  as  the  foundation  of 

plaintiffs  title  thereto  that  he  was  the  owner  of  the  land  from 
which  they  were  cut,  and  the  answer  alleged  that  the  title  to  both 
land  and  logs  was  in  defendant  Held,  that  defendant,  to  defeat 
plaintiff's  title,  might  show  that  tax  redemption  receipts  upon 
which  his  claim  to  the  land  was  partly  based  were  forged  and 
fraudulent,  and  that  a  tax  deed  under  which  he  claimed  was  void. 
In  respect  to  such  matters,  therefore,  defendant  has  a  plain  and 
adequate  remedy  and  defense  at  law,  and  they  constitute  no  ground 
for  restraining  the  prosecution  of  the  replevin  action.  Wolf  River 
Lumber  Co,  v,  Browne  638 

2.  A  judgment  in  favor  of  the  defendant  in  such  replevin  action  on  the 

question  of  the  title  to  the  logs  would  be  conclusive  as  to  the  title 
to  the  lands  so  put  in  issue  therein,  whenever  it  should  come  in 
question  between  the  parties  or  their  privies ;  and  defendant  would 
need  no  affirmative  relief  as  to  such  title.  J6u2» 

Insanity.    See  Assault  and  Battery,  1,  8,  4. 

Insolvency.    See  Debtor  and  Creditor,    Voluntary  Assignment. 
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INSTRUCTIONS  TO  JURY. 

See  Appeal,  a  Assault  and  Battery,  1,  2,  4.  Criminal  Law,  81. 88. 
84,  30.  Debtor  and  Creditor,  3-a  Master  and  Servant,  1L 
Municipal  Corporations,  15,  16.  Negligence,  1,  2,  a  Rail- 
roads, 4    Street  Railways,  4. 

1,  Where  the  jury  were  instructed  as  to  some  of  the  elements  or  facts 

to  which  attention  should  be  given  in  forming  their  estimate  of  &e 
value  of  the  testimony  of  witnesses,  a  failure  to  call  their  attention 
to  other  elements  or  facts  was  not  error,  in  the  absence  of  any  re- 
quest for  fuller  or  more  specific  instruction&  McCoy  u  Milwaukee 
St  RCa  56 

2.  So,  also,  a  failure  to  instruct  the  jury  not  to  include  in  the  damages 

compensation  for  plaintiflTs  loss  of  time,  eta,  during  his  minority, 
was  not  error,  where  no  such  instruction  was  requested.  IbicL 

8.  It  is  not  error  to  refuse  to  give  special  instructions  which  are  sub- 
stantially given  in  the  general  charge.  Jackson  v.  Wis,  Tel  Co,  248 

4  ThQ  refusal  to  give  an  instruction  to  the  effect  that  it  was  incumbent 
upon  the  plaintiff  to  establish  the  facts  essential  to  a  recovery  by  a 
preponderance  of  proof,  is  held  to  have  been  error,  such  facte  hav- 
ing been  contested  and  nothing  equivalent  to  such  instruction  hav- 
ing been  given  in  the  general  charge.    Schillinger  v,  Verona,    817 

5.  An  instruction  that  if  the  jury  concluded  that  a  witness  had  testified 

falsely  as  to  any  material  fact  they  might  disregard  all  of  his  testi- 
mony unless  it  was  supported  by  other  evidence,  was  erroneous, 
since  it  authorized  the  jury  to  disregard  the  uncorroborated  testi- 
mony of  a  witness  if  they  concluded  that  he  had,  even  through  in- 
advertence or  mistake^  sworn  falsely  as  to  any  material  fact  LH- 
tie  V.  Superior  R  T.  R.  Co.  403 

6.  An  instruction  that  *Hhere  is,  when  a  witness  is  testifying,  an  nnde* 

finable  something  that  rings  of  truth,  that  in  spite  of  and  in  the 
face  of  everything  "  the  jury  **  have  a  right  and  should  give  heed 
to,"  was  erroneous  as  being  an  invasion  of  the  province  of  the  jury; 
and  the  error  was  not  cured  by  a  further  instruction  that  the  ver- 
dict must  be  based  upou  the  evidence  given  in  the  case,  and  upon 
nothing  elsa  jtfid 

7.  Where  much  of  the  testimony  in  an  action  was  in  direct  conflict 

and  plaintiff's  own  testimony  conflicted  with  that  given  by  him  on 
former  trials,  it  was  error  to  charge  the  jury :  "It  is  j'our  duty  to 
reconcile  the  testimony,  if  it  is  possible,  on  the  theory  that  every 
witness  has  intended  to  testify  truly  in  the  case.  The  law  does  not 
presume,  and  will  not  presume,  that  any  witness  testified  falsely. 
Therefore,  if  it  is  possible  for  you  to  reconcile  the  evidence  on  the 
theory  that  any  witness  is  mistaken  either  in  regard  to  time  or  any 
other  fact  important  to  be  established  in  this  case,  it  is  your  duty 
to  do  it  It  is  better  to  assume  that  the  witness  has  made  a  mis- 
take than  to  assume  he  has  lied."     Isely  v.  J.  C.  R  Co.  458 

8.  On  the  last  trial  plaintiff  was  asked,  on  cross-examination,  whether 

he  did  or  did  not,  on  the  former  trials,  swear  as  stated  in  the 
questions.  To  some  of  these  questions  he  answered  that  he  had 
testified  as  stated,  but  that  his  testimony  was  untrue.  To  many  of 
the  questions,  however,  he  answered  that  he  could  not  rememoer. 
Held,  that  it  was  error  to  charge  the  jury  that  "  when  a  witness  is 
asked  if  he  did  not  testify  so  and  so  before,  he  will  generallv  say 
that  he  don't  remember,— and  I  think  it  is  almost  impossible  for 
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witnesses  to  remember  what  they  have  testified  to ;  but  they  may 
say :  *  I  don't  know.  I  tried  to  testify  according  to  the  fact  then 
and  I  am  trying  to  do  it  now.*  A  witness  can  remember  the  trans- 
action better  than  he  can  remember  what  he  testified  about  it  be- 
fore. ...  In  the  excitement  of  a  trial*  in  the  rapidity  with 
which  questions  are  put  and  are  compelled  to  be  answered,  a  wit- 
ness will  sometimes  perhaps  noc  half  understand  the  ouestion,  and 
he  will  answer  accordingly,  so  as  to  put  himself  in  a  false  position/* 
etc.  IhidL 

9.  A  charge  that  the  jury  must  be  satisfied  by  the  preponderance  of  the 
evidence,  to  a  reasonable  certainty,  that  a  fact  existed,  before  they 
could  find  such  fact,  was  not  erroneous.  Telford  v.  Frost,  76  Wis. 
172,  distinguished.    Pelitier  v.  C,  St  P.,  M,  <&  O,  R  Co.  521 

10.  In  an  action  for  personal  injuries  it  was  not  error  to  charge  that  if 

the  negligence  of  defendant's  servants  was  not  the  proximate  cause 
of  the  injury  it  would  be  robbery,  under  the  forhis  of  law,  to  com- 
pel it  to  respond  in  damages.  Ibid. 

11.  Where  the  evidence  wassuflScient  to  support  a  verdict  for  the  plaint- 

iff, it  was  not  error  for  the  court  to  say,  in  charging  the  jury,  that 
the  evidence  of  the  plaintiff  tended  to  sustain  his  cause  of  action. 
Koch  V.  Ashland,  608 

INSURANCE. 

Accident 

1.  An  accident  policy  provided  that  notice  of  any  claim  should  be  given 
immediately  after  the  accident  occurred ;  that  proof  of  death,  in 
like  manner  and  time,  should  be  verified  by  the  attending  physician 
or  some  other  person  having  personal  knowledge  of  the  fact;  that 
unless  positive  proof  of  death  or  injury  should  be  furnished  within 
six  months  of  the  date  of  the  accident  all  claims  should  be  forfeited ; 
and  that  the  insurance  should  not  cover  disappearances.  The  in- 
sured, a  tugboat  engineer,  disappeared  November  9,  1892.  Shortly 
after,  the  bay  in  which  the  boat  lay  was  frozen  over,  and  on  April  19, 
1898,  when  the  ice  broke  up,  his  body  was  found  in  the  bay  near 
the  boat  Search  was  immediately  made  for  his  daughter,  the 
beneficiary  in  the  policy,  who  lived  in  another  state,  but  she  did 
not  learn  of  her  father's  death  until  May  24, 1898,  when  she  at  once 
gave  notice  thereof  to  the  company,  and  on  July  12, 1893,  furnished 
proofs  of  death.  Held,  that  there  was  a  sufiQcient  compliance  with 
the  requirements  of  the  policy.  The  word  "immediately"  is  con- 
strued to  mean  such  convenient  time  as  was  reasonably  requisite 
for  giving  the  notice  after  discovery  of  the  death ;  and  the  proofs 
were  to  be  furnished  within  the  six  months  specified  after  such 
discovery.    Kentzler  v.  Am,  Miit  Ace  Asso,  589 

Fire. 
2.  One  A.  worked  by  the  day  in  the  erection  of  a  house,  and  S.  &  M.  fur- 
nished lumber  therefor.  Both  wishing  insurance,  A.  took  out  a 
policy  in  his  own  name  for  an  amount  sufficient  to  cover  the  claims 
of  both.  He  intended  it  to  cover  both  claims,  and  S.  &  M.  paid 
one  half  of  the  premium.  When  it  was  discovered  that  it  did  not 
cover  the  claim  of  the  latter,  there  was  indorsed  on  the  policy,  with 
A.'s  consent :  "  Loss,  if  any,  under  this  policy,  payable  to  S.  &  M. 
as  their  interest  may  appear."  The  building  was .  afterwards  de- 
stroyed by  fire.  In  garnishment  proceedings  against  the  insurance 
company  by  creditors  of  A.,  it  is  held  that  the  policy  insured  only 
the  interest  of  A.,  and  that  the  amount  of  his  loss  was  payable  to 
B.  &  M.  to  the  extent  of  their  interest  Edivards  v.  Agrwultural 
Ins.  Co.  460 
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8.  The  owners  of  property  employed  insurance  agents  to  keep  it  con- 
tinually insured  to  a  certain  amount,  a  part  of  the  insurance  being 
taken  m  companies  represented  by  such  agents  and  a  part  in  other 
companies,  to  avoid  the  necessity  of  sending  and  returning  poli- 
cies as  they  were  canceled  and  rewritten  from  time  to  tiroe^  all  of 
the  policies  were  left  with  such  agents.  Held,  that  th^  had  au- 
thority to  receive,  for  the  insured,  notices  of  cancellation  of  poli- 
cies. Schauer  v.  Queen  Ins.  Co.  561 
4  The  duties  of  such  agents  to  the  insured  and  to  the  insorers  were  not 
repugnant  Ibid, 
Intent.    See  Debtor  and  Creditor,  1,  3,  5,  0, 10, 12,  la    Taxation. 

INTEREST. 

One  who  held  moneys  belonging  to  a  trust  CRtate,  but  which  were 
claimed  by  another,  was  properly  charged  with  simple  interest 
thereon  from  the  commencement  of  an  action  therefor  by  the  cef- 
tuts  que  trustenU  where  the  other  claimant  was  a  party  to  the 
action  and  the  holder  of  the  moneys  did  not  bring  them  into  court 
for  the  benefit  of  whichever  party  should  finally  be  adjudged  to 
be  the  owner.    Hawley  v.  Teecn,  213^ 

Joinder  of  parties.    See  Appeal.  1.    Hiohwats,   A,  6.    Mttniopal 
Corporations,  13.    Towns.    Waxa,  2^ 

JUDGMENT. 

Demand  of  Judgment    See  False  Representations,  2. 

Judgment  hy  default  See  Appeal,  4. 
An  order  sustaining  a  demurrer  to  a  counterclaim  gave  leave  to  amend 
the  answer  within  ten  days  after  service  of  notice  of  the  entry  of 
said  order.  No  such  notice  was  served,  but,  the  answer  not  having 
been  amended,  judgment  was  taken  against  the  defendant  as  by 
default  Heldy  that  defendant  was  not  in  default  and  that,  upon 
an  application  made  at  the  same  term,  such  judgment  should  have 
been  vacated  as  a  matter  of  right    Dufur  v.  Ashland  Co,  574 

In  ^'ectment    See  Ejectment,  1. 

In  replevin.    See  Debtor  and  Creditor,  9.    Injunction,  2.    Replevin, 
2,8. 

On  appeal  from  Justice's  court    See  Justices'  Courts,  2, 

Affirmative  Judgment  when  ordered  by  appellate  court    See  Appeal^  lOl 

Judgment  on  the  pleadings:  Review  on  appeal    See  Appeai^  5. 

Modification  of  judgment:  Dismissing  complaint  without  prejudict.  See 
Vendor  and  Purchaser,  9, 

Vacating  Judgment  See  Judgment  by  default,  supra. 
Reversal  on  appeal  or  writ  of  error.  See  Appeal,  6,  7.  Contractb,  L 
Criminal  Law.  21.  22.  81,  35.  Damages.  4.  Debtor  and  Cred- 
itor, 1,  8-9.  False  Representations,  6.  Highways,  5.  Instruc- 
tions TO  Jury.  Neougence,  1,  2.  Railroads,  4.  Tax  Titlbbl 
9,10. 

Res  adjudicata.    See  Estates  op  Decedents,  7. 
Docketing  Judgment    See  Executions. 

Jurisdiction.    See  Criminal  Law,  14    Justices*  Courts,  1.    Parti- 
tion.   Wills,  2. 
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JuBORS:  Bias.    See  Criminal  Law,  7. 

JuKY :  Keeping  together.    See  Criminal  Law,  11, 

Jury  Trial.    See  Trial  by  Jury. 

JUSTICES'  COURTa 
See  Appeal^  10,    Criminal  Law,  23-25,    Prohibition. 

1.  The  failure  of  the  circuit  court  to  decide  an  appeal  from  justice's 

court  at  the  term  at  which  ft  is  heard  does  not  work  a  discontin- 
uance or  deprive  the  court  of  jurisdiction  to  decide  it  at  a  subse- 
quent terra,  or  even  in  vacation.    Silvernail  v.  Rust,  458 

2.  Sec.  8769,  R  a.  as  amended  by  ch.  216,  Laws  of  1891  (providing  that 

upon  the  hearing  of  an  appeal  from  justice's  court,  *' where  there 
is  no  new  trial  in  the  appellate  court,  such  court  shall  give  judg- 
ment according  to  the  weight  of  the  evidence  and  the  justice  of 
the  case  .  .  .  without  regard  to  the  findings  of  the  justice  "X 
applies  to  cases  where  the  judgment  in  justice's  court  was  given 
upon  the  finding  of  a  jury  as  well  as  where  it  was  given  on  a  find- 
ing by  the  justice.  IbicL 

Laches.    See  Estates  of  Decedents,  2.    Tax  Titles,  6. 

Land  Contract.    See  Liens,  .8.    Vendor  and  Purchaser,  4-9. 

Lands  Sold  for  Taxes.    See  Tax  Titles, 

Larceny.    See  Criminal  Law,  8-12. 

LIBEL. 

A  newspaper  publication :  "  Spoiled  a  Sensation.  An  Alleged  Short- 
age at  W.  Settled  by  Bondsmen.  A  rather  sensational  feature  was 
promised  for  the  meeting  of  the  county  board  this  afternoon.  It  is 
alleged  that  there  was  a  deficit  of  $2,500  in  the  accounts  of  Ex- 
County  Treasurer  H.  The  supervisors  claimed  that  the  books  were 
short  |2,500.  It  is  claimed,  however,  for  H.  that  this  is  for  fees  col- 
lected which  belonged  to  the  office  and  not  to  the  county.  The 
matter  was  settled  by  the  bondsmen  before  the  meeting  of  the 
board,''  —  is  not  libelous  per  se,  and  its  meaning  cannot  be  enlarged 
by  innuenda    Hofflund  v.  Journal  Co,  869 

Licensee  on  track :  Injuriea   See  Railroads^  8-5). 

LIENS. 

1.  Where  a  building  being  erected  by  a  contractor  is  destroyed  before 

its  completion,  material  men  and  laborers  are  not  entitled  to  any 
lien  on  the  land  under  sec.  8315,  S.  &  R  Ann.  Stats.  Ooodman  v. 
Baerloither,  287 

2.  Under  sec.  8318,  R.  S.,  providing  that  no  lien  shall  exist  unless  a  claim 

therefor  is  filed  within  six  months,  the  right  to  a  lien  is  secured 
when,  within  that  time,  a  claim  is  delivered  to  and  left  with  the 
clerk  to  be  filed;  and  the  claimant  will  not  be  prejudiced  by  the 
failure  of  the  clerk  to  perform  his  duty.  Ibid, 

3.  By  the  terms  of  a  land  contract  nothing  was  paid  down,  but  the  vendee 

was  required  to  erect  a  building  at  once,  and  the  title  to  both  the 
building  and  the  land  was  to  remain  in  the  vendor  until  full  pay- 
ment was  made.    Held,  that  the  vendor  was  the  owner  of  the 
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premises  within  the  meaning  of  ch.  849,  Laws  of  1885,  and  his  in- 
terest was  subject  to  Uens  for  labor  performed  and  materials  f or- 
nished  in  the  erection  of  such  building.  Winslow  J.,  dissents, 
bein^  of  the  opinion  tliat  the  vendor's  claim  is  a  lien  and  is  prior  to 
the  hens  for  labor  and  materials.  Edxoards  &  McCulloch  Lumber 
Co.  V,  Mosher,  673 

LiGHTmNO  causing  fir&    See  NBQUGENCBy  8-5. 

Limitation  of  AcnoNa  See  Estates  op  Decbdbnts>  2.  Tax  Titles, 
4,  5,  a 

LivERT  Stable  Keeper&    See  Nbgligenob,  2. 

Logs  and  Timbeb.     See  False  REPRESEirrATiONS.  2-4    Injijnction. 

Malice.    See  Assault  and  Battery,  5.    Criminal  Law,  38. 

MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecution,  a  complaint  showing  that  such 
prosecution  was  finally  determined  against  plaintiff,  and  not  alleg- 
ing that  the  judgment  therein  was  procured  by  any  fraud,  misrep- 
resentation, deceit,  or  circumvention  practiced  upon  plaintiff,  is 
insufficient    Lawrence  v,  Cleary,  478 

Malpractice.    See  Physicians  and  Surgeons,  8. 

Mandamus.    See  Counties,  2, 4. 

Marriage  and  Divorce.    See  Estates  of  Decedents,  1,  2l 

MARRIED  WOMEN. 

See  Debtor  and  Creditor,  18.    Negotiable  Instruments,  2,  8L 

A  married  woman,  if  acting  in  good  faith,  may  acquire  with  her  sep- 
arate estate  a  tax  title  to  land,  although  her  husband  is  in  possession 
thereof  and  under  legal  obligation  to  pay  the  taxes ;  and  after  she 
has  acquired  such  title  and  had  it  put  on  record  her  possession  of 
the  land  through  tenants  will  be  none  the  less  adverse  to  the  orig- 
inal owner  because  her  husband  acts  as  her  agent  in  the  manage- 
ment of  the  property.     Wood  v.  Armour,  4SS 

MASTER  AND  SERVANT. 

See  Contracts,  1.    Negligence,  C,  7.    Railroads,  1 

L  In  an  action  for  personal  injuries,  where  contributorr  n^ligence 
was  alleged  in  the  answer  and  the  question  was  largely  one  of  in- 
ference from  the  facts  in  evidence,  the  failure  to  submit  that 
question  to  the  jury  was  a  material  error.  Dougherty  v.  West  Su- 
perior L  <fir  S.  Co.  843 

2.  Plaintiff,  an  employee  of  defendant,  was  injured  while  making  cores 
to  be  used  in  casting  iron  pipe,  by  having  his  hand  caught  in  hay 
which  he  was  putting  upon  a  revolving  spindle  driven  by  steam. 
Upon  the  eviaence  —  showing,  among  other  things,  that  ho  was 
twenty-eight  years  old,  and  was  familiar  with  the  way  in  which 
the  work  was  done,  and  had  worked  for  the  defendant  about  fifteen 
months  in  making  cores  upon  a  machine  run  by  hand;  that  the 
velocity  of  the  spindle  driven  by  steam  was  not  materially  greater 
than  that  of  tho^e  turned  by  hand ;  and  that  the  danger  of  having 
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bis  hand  caught  was  obvious  —  it  is  held  tbat  such  injury  was 
one  of  the  ordinary  risks  of  the  employment  assumed  by  the  plaint- 
iff, and  hence  that  he  cannot  recover  for  the  injury.  Ibid. 

3.  The  fact  that  plaintiff  had  objected  to  working  on  the  spindle  driven 
by  steam,  and  had  done  so  only  because  told  by  defendant's  fore- 
man to  "  go  there  or  get  out,  *  does  not  obviate  the  objection  to 
a  recovery,  founded  on  plaintiffs  assumption  of  the  risk.         Ibid, 

4  Plaintiff  was  injured  b^  the  caving  in  of  the  sides  of  a  trench  about 
nine  feet  deep  in  which  he  was  calking  water  pipe  for  defendant 
He  was  a  man  of  mature  years  and  ordinary  intelligence,  and  had 
had  considerable  experience  in  that  sort  of  work,  and  knew  that 
trenches  of  that  depth  were  liable  to  cave  in.  The  same  trench 
had  partially  caved  m  a  few  feet  away  about  ten  minutes  before, 
and  plaintiff  with  others  had  left  the  work,  but  he  had  returned 
upon  being  told  to  go  back  by  defendant's  superintendent,  who 
said  the  ditch  was  perfectly  safe  and  promised  to  buy  some  lumber 
and  have  it  braced  up.  l/eld  that,  notwithstanding  such  direction « 
and  such  assurance  of  safety  by  the  superintendent,  the  plaintiff, 
having  full  knowledge  of  the  danger,  assumed  the  risk  when  he 
chose  to  continue  his  work.    Showalter  v,  Fairbanks^  Morse  (Sb  Co. 

376 

5.  It  appearing  that  plaintiff  in  going  back  to  work  relied  upon  the 
assurance  that  the  ditch  was  safe  and  not  upon  the  promise  to  have 
it  braced  up,  such  promise  did  not  entitle  him  to  continue  work 
without  being  charged  with  assumption  of  the  risk.  [Whether  re- 
liance upon  a  promise  to  remove  the  danger  could  operate  in  such 
a  case  to  relieve  a  workman  from  assumption  of  risk,  is  doubtful.1 

Jbia, 

«.  The  promise  to  buy  lumber  and  have  the  trench  braced  up  could  not 
be  construed  to  refer  to  that  part  in  which  plaintiff  was  working 
when  injured,  since  in  the  natural  course  of  the  work  he  would 
have  been  through  there  before  the  materials  to  brace  the  trench 
could  be  got  Ibid, 

7.  Plaintiff  was  injured  while  working  for  defendant  as  a  riveter  on  a 

"whaleback"  vessel,  by  reason  of  the  improper  and  dangerous 
manner  in  which  a  scaffold  had  been  suspended  and  adjusted  for 
him  to  work  upon.  It  was  the  custom  and  understanding  that  all 
scaffolds  should  be  supplied  for  the  riveters  by  the  defendant,  and 
placed  in  position  and  adjusted  by  men  employed  by  defendant  for 
that  special  purpose  and  doing  the  work  under  its  supervision,  and 
that  tlie  riveters  should  give  them  no  assistance  or  directions  except 
to  indicate  where  the  scaffolds  should  be  placed.  Held,  that  the 
scaffold  builders  were  not  fellow^servants  with  plaintiff,  but  were 
charged  with  the  duty  which  defendant  owed  him  of  providing  a 
safe  place  for  him  to  work,  and  hence  their  negligence  in  that  re- 
spect is  the  negligence  of  the  defendant  Cadden  t\  American 
Steel  Barge  Ca  409 

8.  The  testimony  of  a  witness  as  to  the  custom  in  respect  to  the  relation 

between  the  scaffold  builders  and  the  riveters  was  properly  ex- 
cluded, where  it  appeared  that  he  knew  only  what  defendant's 
superintendent  had  told  him.  Ibid, 

0.  The  evidence  —  showing  among  other  things  that  plaintiff  was  not 
present  while  the  scaffold  was  being  placed ;  that  he  was  told  by 
the  scaffold  builders  that  it  was  all  right ;  that  before  getting  down 
upon  it  he  looked  over  the  side  of  the  vessel  to  see  if  it  was  all 
right,  and  it  appeared  to  be  so ;  and  that  two  other  persons,  who 
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viewed  it  from  different  directions,  testified  that  it  tipped  the  wrong 
way  —  is  held  to  sustain  a  finding  by  the  jury  that  plaintiff  was  not 
guilty  of  contributory  negligence.  IbitL 

10.  It  is  a  question  of  fact  for  the  jury  whether  a  minor  servant  was  of 

sufficient  age,  intelligence,  discretion,  and  judgment  to  bring  him 
within  the  operation  of  the  rule  applicable  to  adults,  by  which 
knowledge  of  open  and  obvious  defects  and  dangers  is  imputed  to 
them,  and  they  are  held  to  assume  the  risk  incident  thereto  if  they 
continue  in  the  employment    Luehke  v,  Berlin  M,  Wctrks,         443 

11.  The  question  in  such  a  case,  however,  is  not  what  the  minor  servant 

in  fact  knew  or  comprehended  as  to  the  danger  to  which  he  was 
exposing  himself,  but  what  he  ought  to  have  known  and  under- 
BtcK>d,  in  view  of  his  age,  intelligence,  discretion,  and  judgment; 
and,  upon  request,  the  jury  should  be  so  instructed.  IbicL 

Maxhl 

Noscitur  a  sociis,  519. 
Measure  of  Damages.    See  Debtor  and  Creditor,  9.    False  Repes- 

SENTATIONS,  1,  4.     SALE  OF  CHATTFJJS,  4. 

Mechanics'  Liens.    See  Liens. 

Medical  Jurisprudence.    See  Physicians  and  Surgeons. 

Mills  and  Mill-Dam&    See  Flow  age  of  Land. 

Milwaukee  :  City  attorney.    See  Municipal  Corporations^  1-1 

MILWAUKEE  MUNICIPAL  COURT. 

By  virtue  of  sec.  2500,  R.  a,  as  amended  by  ch.  256,  Laws  of  1879. 
ch.  485,  Laws  of  1887  (which  provides  that  when  an  application  is 
made  in  any  circuit  court  for  a  change  of  venue  on  account  of  the 
prejudice  of  the  judge,  he  may  call  upon  any  circuit  judge  to  at- 
tend and  hold  his  court  for  the  trial  of  the  case)  applies  to  the 
municipal  court  of  Milwaukee  county.  Winslow,  J.,  dissents. 
Koetting  v.  State,  502 

M1NOR&    See  Master  and  Servant,  10, 11. 
Misdemeanor  or  felony?    See  Criminal  Law,  15. 
Mistake.    See  Agency,  4    Tax  Titles,  10. 

MUNICIPAL  CORPORATIONa 

Officers:  Election  or  appointment:  Extension  of  term:  Constitutionallaw, 

1.  The  territorial  charter  of  the  city  of  Milwaukee  having  provided  for 

a  city  attorney  to  be  appointed  by  the  common  council,  that  office 
existed  prior  to  the  sUxte  constitution,  and  is  governed  by  sea  9^ 
art.  Xllt  thereof,  which  provides  that  all  city  officers  whose  elec- 
tion or  appointment  is  not  provided  for  in  the  constitution  shall  be 
elected  by  the  electors  or  appointed  by  such  authorities  as  the  l^is- 
lature  shall  designate.    State  ex  rel.  Hamilton  v.  Krez,  185 

2.  In  an  act  (ch.  35,  Laws  of  1889)  changing  the  term  of  office  of  the 

city  attorney  of  Milwaukee  from  two  to  four  years,  a  provision  that 
the  term  of  oifice  of  the  then  incumbent  be  extended  two  years  is, 
in  effect,  an  appointment  to  the  office,  and  is  invalid  under  sec.  9, 
art  XIII,  Const.  Ibid 

8.  Such  act  operates  to  extend  the  term  of  the  city  attorney  elected  at 
the  regular  election  next  ensuing  its  enactment  Ibid, 
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4.  No  repeal  or  change  of  the  former  law  fixing  the  time  for  the  next 

regular  election  for  city  attorney  could  be  implied  from  the  void 
provision  of  the  act  IbicL 

Classification:  Constitutional  law:  General  or  special  law. 

5.  Cities  in  this  state  being  divided  into  two  classes  —  those  incorpo- 

rated under  special  lafws  and  those  chartered  under  the  general 
law, —  a  statute  conferring  a  new  power  upon  all  the  cities  in  the 
former  class  is  a  general  law  and  uniform  m  its  operation  through- 
out the  state,  within  the  meaning  of  sec.  82,  art.  IV,  Const  John- 
son V.  Milwaitkee^  883 
&  A  construction  of  a  statute,  not  inconsistent  with  its  words,  which 
will  support  its  constitutionality  will  be  preferred  to  a  more  natural 
or  obvious  construction  which  would  render  it  invalid.  Thus,  a 
statute  granting  certain  powers  to  "  any  city  operating  under  a 
special  charter  .  .  .  and  authorized  by  such  charter  to  construct 
sewers."  may  be  construed  to  apply  to  all  cities  whoso  special  char- 
ters, either  expressly  or  by  implication,  authorize  them  to  construct 
sewers.                                                                                           IbidL 

7.  All  cities  of  this  state  acting  under  special  charters,  being  authorized 

thereby  to  repair  and  keep  in  order  their  streets,  are  '*  authorized 
by  such  charters  to  construct  sewers,"  within  the  meaning  of  ch.  224, 
Laws  of  1898,  since  the  authority  first  mentioned  carries  with  it 
the  latter.  Ibid, 

8.  A  statute  conferring  certain  powers  upon  all  specially  chartered 

cities  which  have  or  shall  attain  a  certain  population,  is  a  general 
law,  within  the  meaning  of  sec.  32,  art  IV,  Const,  where  the  object 
to  be  advanced  by  it  bears  such  a  relation  to  population  as  to  justify 
a  classification  upon  that  basia  Ch.  811,  Laws  of  1893,  giving  au- 
thority to  all  specially  chartered  cities  having  a  population  of  8,000 
or  more  to  issue  bonds  for  the  construction  of  sewers,  for  the  pur- 
chase of  lands  for  publio  parks,  and  for  permanent  street  improve- 
ments, is  held  a  general  law  and  valid.  Ibid, 

Injuries  from  defective  sidewalks:  Notice:  Primary  liability, 

9.  A  notice  that  plaintiff  was  injured  '*  while  walking  home  on  the  side- 

walk on  Madison  street  opposite  the  Moravian  church,  owing  to  a 
defective  sidewalk,"  is  not  sufficient  under  sec.  1839,  ft  S.,  since  it 
wholly  fails  to  describe  the  alleged  defect  Van  Loan  v.  Lake  Mills^ 

480 

10.  A  lot  owner  is  not  liable  for  injuries  resulting  from  mere  defects  in 

the  sidewalk  in  front  of  his  lot,  unless  made  so  liable  by  statute. 
Cooper  V.  Waterloo,  438 

11.  A  village  charter  providing  that  in  certain  cases  the  trustees  should 

require  lot  owners  to  build  or  repair  sidewalks,  and  if  the  latter 
failed  to  do  so  should  have  power  to  cause  the  work  to  be  done  at 
the  expense  of  the  lots,  and  ordinances  passed  in  pursuance  thereof, 
did  not  render  a  lot  owner  liable  for  an  injury  caused  by  a  defect 
in  the  sidewalk  which  he  was  by  such  ordinances  required  to 
repair.  Ibid, 

12.  Sec.  1,  ch.  471,  Laws  of  1889  (sea  18396,  S,ScB,  Ann.  Stat&X—  pro- 
'        viding  that  the  person  by  whose  wrong,  default,  or  negligence  a 

defect  in  the  highway  is  caused  shall  be  primarily  liable  for  inju- 
ries happening  by  reason  of  such  defect —  was  not  intended  to  cre- 
ate any  liability  or  give  any  new  right  of  action,  but  merely  to 
regulate  the  remedy  for  rights  of  action  otherwise  created.      Ibid* 
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[IS.  Whether,  under  ch.  471,  Laws  of  1889,  where  a  lot  owner  or  other 
person  is  primarily  liable  for  an  injury  resulting  from  a  defect  in 
the  highway,  the  plaintiff  can  be  compelled  to  make  him  a  defend- 
ant in  an  action  for  such  injury  against  the  municipality,  not  deter- 
mined.] Ibid, 

14.  A  notice  of  iniury  from  a  defective  sidewalk,  given  pursuant  to  sea 

1839,  R.  S.,  described  the  defect  as  an  "unsound,  defective,  and 
dangerous  condition "  of  the  walk.  It  was  proved  that  both  the 
plank  and  stringers  of  the  walk  were  rotten.  Held^  that  the  notice 
described  **  genet'ally  the  insufficiency  or  want  of  repair,"  and  was 
sufficient     Van  Frachen  v.  Ft  Howard,  570 

15.  In  an  action  for  injuries  sustained  by  falling  on  an  icy  sidewalk. 

which,  it  was  claimed,  the  plaintiff  knew  was  dangerous,  an  in- 
struction that  the  jury  must  find,  if  they  returned  a  verdict  for  the 
plaintiff,  that  there  was  no  negligence  on  his  part  contributing  to 
the  injury ;  that  he  was  not  bound  to  use  extraordinary  care;  and 
that  if  he  used  ordinary  care,  or  such  care  as  a  man  of  ordinary  care, 
prudence,  caution,  and  judgment  would  have  used  under  the  cir- 
cumstances of  the  case,  he  was  not  guilty  of  contributory  negli- 
gence,— is  held  to  have  stated  the  rule  with  approximate  correct- 
ness and  sutficient  clearness.  If  the  defendant  desired  a  more 
definite  or  explicit  instruction,  it  should  have  been  asked.  Koch  r. 
Ashlandy  603 

16.  An  instruction,  in  such  case,  **  that  if  the  defect  had  existed  for  such 

a  length  of  time  that  the  citv  authorities,  by  the  use  of  due  dili- 
gence, which  the  law  imposed,  might  have  learned  of  the  unsafe 
condition  of  the  walk,  they  were  charged  by  the  law  with  notice 
the  same  as  if  actually  served  upon  them  or  the  plaintiff  had  noti- 
fied them  before  he  was  injured ;  and  after  ascertaining  the  facts 
they  would  have  a  sufficient  time  to  remedy  the  defect  They 
should  use  sound  discretion,  and  use  most  diligence  in  the  most 
populous  parts  of  the  city,"  —  is  hdd  not  erroneous.  Und, 

Presentation  of  claim  or  demand:  Tort  actions. 

17.  A  provision  in  a  city  charter  that  no  action  shall  be  maintained] 

against  the  cit^  "  upon  any  daim  or  demand  of  whatsoever  naiure, 
other  than  a  city  bond  or  order,"  unless  such  claim  or  demand  shall 
first  be  presented  to  the  common  council,  is  held  to  apply  to  tort 
actions.  Vogel  v,  Antigo,  81  Wis.  642,  distinguished.  Van  Frachen 
V.  Ft.  Howard,  570 

18L  Sea  161,  ch.  151,  Laws  of  1883,  providing  that  "  no  action  in  tort  shall 
lie  or  be  maintained  against  the  city  of  Wausau  unless  a  state- 
ment" of  the  wrong  and  of  the  damages  claimed  shall  be  presented 
to  the  common  council  within  ninety  days  after  the  occurring  of 
the  tort  alleged,  is  applicable  to  an  action  for  damages  on  account 
of  a  nuisance  created  by  tlie  city,  and  the  presentation  of  such 
statement  must  be  alleged  in  the  complaint  Hughes  v.  Fond  du 
Lac,  73  Wis.  380,  distinguished.    Steltz  v,  Wausaii,  618 

Street  improvements:  Special  assessments, 

19.  The  city  charter  of  Ashland  provides  (Laws  of  1889,  ch.  27,  subch.  17) 
that  the  expense  of  paving  streets  may  be  charged  to  abutting  lots 
in  proportion  to  the  benefits  accruing  thereto ;  that  before  the  work 
is  ordered  the  board  of  public  works  shaU  ascertain  the  entire  cost 
and  determine  the  amount  of  damages  and  benefits  accruing  to 
each  lot  and  file  a  report  thereof ;  tliat  after  hearing  objections 
they  shall  make  and  file  a  corrected  report  which  may  be  mod- 
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ified  by  the  common  council,  and  when  it  has  been  finally  con- 
firmedby  that  body  a  notice  shall  be  published  that  a  final  deter- 
mination as  to  the  benefits  to  be  assessed  has  been  made;  that 
appeals  from  such  determination  raav  be  taken  by  any  person 
aggrieved ;  that  bids  shall  be  advertised  for  and  the  contract  let  by 
the  board  of  public  works ;  and  that  after  the  work  is  done  the 
**  contractor  shall  be  entitled  to  a  certificate  therefor  as  to  each 
parcel  of  land  against  which  benefits  shall  have  been  assessed  for 
the  amount  chargeable  to  said  lot"  Held,  that  both  the  preliminary 
assessment  and  the  final  determination  of  the  benefits  are  to  be  made 
before  the  contract  is  let  or  the  work  done;  and  an  assessment 
made  after  the  contract  bad  been  performed,  charging  the  entire 
cost  of  the  work  (considerably  greater  than  the  estimated  cost)  to 
the  abutting  lots,  apparently  by  the  front-foot  rule,  without  de- 
termining that  they  were  benefited  in  any  amount,  is  void.  State 
ex  rel  Moore  v.  Ashland,  599 

Grant  of  franchise  to  water  company:  Alteration:  Regidation  of  rates. 

20.  Ordinances  j^^ssed  by  a  town  board  granted  to  a  corporation  a  fran- 

chise to  furnish  water  for  an  unincorporated  village  within  the 
limits  of  the  town.  Afterwards  the  village  became  a  city,  and  an 
ordinance  thereof  granted  and  confirmed  to  the  corporation  all  the 
rights  and  franchises  conferred  by  said  town  ordinances  (which 
were  incorporated  in  and  made  a  part  of  the  city  ordinance),  sub- 
ject to  certain  modifications.  The  city  ordinance  also  fixed  the 
rates  which  the  corporation  might  charge,  and  provided  that,  when 
accepted,  it  should  constitute  a  contract  between  the  city  and  the 
corporation.  Held,  that  if  the  town  ordinances  were  invalid  be- 
cause enacted  without  authority,  they  became  valid  as  a  part  of 
the  city  ordinance,  which  was  authorized  by  it«  charter,  and  the 
latter  ordinance,  upon  acceptance  of  its  conditions,  became  a  valid 
contract  between  the  corporation  and  the  city.  Ashland  v,  Wheeler, 

607 

21.  In  the  absence  of  an  express  delegation  of  such  authority,  the  com- 

mon council  of  the  city  had  no  power  to  repeal,  alter,  or  impair 
such  franchise  or  contract;  and  an  ordinance  attempting  to  reduce 
the  rates  which  the  corporation  might  charge  was  invalid.    Ibid, 

22.  The  amended  charter  of  Ashland, —  providing  (in  subch.  11.  ch.  27, 

Laws  of  1889)  that  "whenever  the  watei-works  shall  be  owned  by 
the  city,  the  same  shall  be  operated  under  the  direction  of  the  board 
of  public  works,"  and  that  *•  the  common  council  shall  have  power 
to  legislate  on  all  matters  with  reference  to  the  construction,  oper- 
ation, management,  and  protection  of  the  waterworks  of  the  city, 
not  contravening  the  provisions  of  this  act,  or  the  constitution  or 
laws  of  this  state,  or  contracts  already  made,"  etc., —  gave  the  com- 
mon council  no  power  to  alter  or  repcid  a  franchise  tlieretofore 
granted  to  a  water  company.  Ibid, 

23.  The  validity  of  the  grant  of  a  franchise  to  a  water  company  cannot 

be  questioned  collaterally,  in  a  prosecution  of  one  of  its  officers  for 
the  collection  of  excessive  rates,  on  the  ground  that  a  member  of 
the  city  council,  whose  vote  was  necessary  to  pass  the  granting  or- 
dinance, was  a  stockholder  in  the  company,  or  that  the  rentals  to 
be  paid  bj  the  city  constituted  a  debt  in  excess  of  the  constitu- 
tional limit  Itnd, 
24  If  an  ordinance  granting  a  franchise  to  a  water  company  and  the 
contract  resulting  from  its  acceptance  are  void,  a  subsequent  ordi- 
nance attempting  to  alter  the  rates  which  the  company  is  allowed 
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to  charge  for  famishing  water  can  have  no  validity,  since  in  that 
respect  neither  the  city  nor  the  company  owes  any  duty  to  the 
other.  IbidL 

Municipal  Ck>URT&    See  Crdiinal  Law,  14.    Milwaukeb  Municipal 

Court. 
MuRDEa    See  Criminal  Law,  17,  la 
Names  on  petition  and  poll  list:  Identity.    See  Counties^  8,  4 

NEGLIGENCR 

See  Master  and  Servant.    Municipal  Corporations,  12,  18;  15, 16L 
Railroads.    Street  Railways.    Verdict,  2,  a 

1.  In  an  action  for  personal  injuries  caused  by  negligence,  it  was  error 

to  charge  the  jurv  that,  as  there  were  but  two  versions  of  the  facts 
respectmg  defendants'  negligence, —  the  burden  of  proof  as  to  his 
version  being  on  the  plaintiff,  and  as  to  their  version  being  on  tiie 
defendants, —  it  was  immaterial,  or  very  nearly  immaterial,  how 
the  burden  of  proof  lay.    Ohlweiler  v.  Lohmann,  75 

2.  In  an  action  for  personal  injuries  caused  by  a  vioious  horse  hired 

from  defendants,  it  was  error  to  charge  that  unless  defendants 
were  clearly  satisfied  that  the  horse  was  safe  without  a  kicking 
strap,  or  if  there  was  reason  to  doubt  its  safety  without  such  strap, 
it  was  negligence  to  let  it  without  ona  Ibul 

Z.  Upon  a  plateau  about  eighty  feet  above  the  surrounding  country 
stood  plaintiff^s  barn  and  another  building,  about  825  feet  apart, 
each  having  on  its  top  a  flagpole  twenty  to  thirty  feet  high.  A 
telephone  company  had  left  a  wire  attached  to  the  pole  on  the 
otlier  building  and  running  thence  to  the  roof  of  the  bam.  During 
a  storm  the  other  building  was  struck  by  lightning,  and  a  few  min- 
utes ~  or  seconds  —  later  flames  broke  out  on  the  roof  of  the  barn, 
and  it  was  destroved.  The  evidence  showed  that  the  bam  was  fired 
by  lightning,  and  tended  to  show  that  there  was  but  one  flash  or 
stroke;  that  the  flagpole  on  the  other  building  was  shattered  down 
to  about  the  place  wnere  the  wire  was  attached,  but  the  building 
was  otherwise  uninjured ;  and  that  the  flagpole  on  the  bam  was 
not  damaged  by  the  lightning.  Held,  that  the  evidence  sustained 
a  verdict  to  the  efl'ect  that  the  negligence  of  the  telephone  oom- 
panv  in  leaving  the  wire  in  that  condition  was  the  proximate  cause 
of  the  burning  of  the  barn.  It  cannot  be  said,  as  matter  of  law, 
that  it  was  entirely  improbable  that  the  other  building,  situated  as 
it  was,  should  be  strucK  by  lij^htning;  and  the  verdict  finding  that 
the  bolt  which  struck  that  building  was  the  same  bolt  which  fired 
the  barn  cannot  be  said  to  be  basea  on  mere  conjecture.  Newhan 
and  PlNNEY,  JJ.,  dissent,  being  of  opinion  that  the  neglect  of  the 
company  to  remove  the  wire,  if  a  cause  of  the  loss,  was  a  remote 
cause.    Jackson  v.  Wis,  Telephone  Co.  243 

4.  The  question  whether  it  was  possible  or  probable  that  the  lightnmg 

striking  the  other  building  would  be  conducted  over  the  telephone 
wire  BO  as  to  set  fire  to  the  bam  more  than  800  feet  away,  was 
properly  a  question  for  the  jury  on  the  evidence,  including  the 
opinions  of  experts.  lUd, 

5.  The  telephone  company  cannot  escape  liability  for  its  negligence  on 

the  ground  that  the  stroke  of  lightning  was  *'an  act  of  000.*"  Ibid. 

d.  By  a  contract  with  the  defendant  company,  which  was  the  principal 

contractor  for  the  erection  of  an  elevator  building,  a  fire  extin- 
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guisher  company  was  to  construct  and  place  certain  apparatus  in 
the  building,  and  the  defendant  was  to  furnish  the  staging  needed 
in  performing  the  work.  Through  defendant's  negligence  a  de- 
fective plank  was  used  in  such  staging,  and  by  reason  thereof  an 
employee  of  the  fire  extinguisher  company  was  killed.  Held,  that 
the  defendant  was  liable  for  such  death,  although  there  was  no 
privity  or  contract  relation  between  it  and  the  deceased,  on  the 
ground  that  it  had  impliedly  invited  him  to  use  such  staging,  and 
also  on  the  ground  that  the  negligent  use  of  the  defective  plank 
was  an  act  imminently  dangerous  to  human  life.  Bright  v.  Bar- 
nett  <fc  Recoi'd  Co.  299 

7.  The  plank  having  been  used  in  a  place  where  the  deceased  could  not 
see  the  defect  on  account  of  darkness,  he  was  not  chargeable  with 
contributory  negligence  in  walking  upon  it  Ibid, 

fil  An  instruction  that  "  ordinary  care  is  such  care  as  the  ma joritv  of 
persons  would  exercise  under  the  circumstances,"  was  correct  tbid, 

^.  In  an  action  to  recover  one  half  of  the  amount  for  which  a  threshing 
machine  belonging  to  plaintiffs  and  defendant  was  sold  by  the  lat- 
ter, the  evidence  is  held  to  support  a  verdict  adverse  to  the  defend- 
ant's counterclaim  for  damages  by  reason  of  an  injury  to  the  ma- 
chine caused,  prior  to  the  sale,  by  plaintiffs'  negligence;  Schwin  v, 
Bellriegel,  457 

NEGOTIABLE  INSTRUMENTa 
Promissory  notes, 

1.  At  the  maturity  of  a  note  the  maker  asked  for  an  extension  of  time, 

offering  to  have  his  wife  sign  the  note.  The  payee  agreed  to  grant 
an  extension  if  a  surety  on  the  note  would  consent  The  maker 
represented  that  he  haa  seen  the  turety  and  knew  he  would  con- 
sent, and  thereupon  the  lyife  signed  the  note ;  but  the  surety,  when 
applied  to,  refused  his  cbnsent  to  the  extension.  Afterwards  the 
payee  caused  judgment  to  be  entered  on  the  note  against  the  maker 
and  his  wife  and  the  surety.  Held,  that  by  so  doing  he  was 
estopped  to  assert  that  there  was  no  extension  or  that  there  was  no 
consiaeration  for  such  extension  because  the  note  was  not  valid  as 
against  the  maker  s  wife ;  and  that  the  surety  was  discharged  from 
liabilitv.  [Whether  the  mere  addition  of  the  signature  of  the 
makers  wife,  without  the  consent  of  the  surety,  was  such  an  altera- 
tion of  the  note  as  to  defeat  any  remedy  on  it  against  the  latter, 
not  determined.]     Donkle  v,  Mileniy  88 

2.  A  wife  may  avoid  her  note  made  under  duress  of  threats  of  criminal 

prosecution  of  her  husband.    City  Nat,  Bank  v,  Kuszcomif  188 

5.  Under  duress  of  threats  of  criminal  prosecution  of  her  husband  on 
the  charge  of  forging  notes  deposited  as  collateral  security  for  his 
own  notes  to  a  bank,  a  wife  gave  her  note  to  the  bank  for  the 
amount  of  her  husband's  notes.  The  cashier  of  the  bank  thereupon 
delivered  the  husband's  notes  and  the  collaterals  to  a  friend  of  the 
wife,  who,  at  once,  in  the  presence  of  the  cashier,  handed  them  to 
her,  telling  her  to  give  them  to  her  husband,  and  she  afterwards 
did  sa  In  an  action  by  the  bank  upon  the  wife's  note,  it  is  held 
that  she  may  avoid  it  on  the  grouna  of  duress  without  restoring 
her  husband's  notes  or  the  collaterals  to  the  bank.  Winslow  and 
PiNNEY,  JJ.,  dissent  Ibid. 

4.  Where  a  promissory  .note  stipulates  for  the  payment  of  attorney's  fees 
if  suit  be  instituted  thereon,  such  fees  may  be  recovered  in  the 
action  on  the  note.     Vipond  v,  Toicnsend,  285 

Vol.88  — 46 
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6.  In  an  action  upon  a  promiasory  note  the  evidence  tended  to  show, 

among  other  things,  that  plaintiff  had  procared  defendant's  arrest 
in  an  action  for  false  imprisonment,  and  had  caused  him  to  bu 
taken  at  once  a  long  distance  from  his  home  and  friends,  thus  de- 
priving him  of  the  opportunity  to  give  bail ;  that  plaintiff  and  his 
attorney  then  refused  sufficient  bail,  which  was  offered,  and  refused 
to  j^ive  defendant  an  opportunity  to  get  other  bail,  ^nd  made  him 
believe  that  he  could  avoid  going  to  jail  only  by  settling  with  them ; 
and  that  he  settled  accordingly,  giving  the  note  in  suit  Held,  that 
it  was  a  question  for  the  jury  whether  the  defense  of  fraud  and 
duress  was  established.    Behl  v.  Schuett,  471 

Bank  checks.  See  Vendor  and  Purchaser,  5. 
^  Checks  drawn  on  a  Milwaukee  bank  were  indorsed  by  defendant  and 
delivered  to  plaintiff's  agent  at  Dousman  on  July  17,  and  the  agent 
at  once  mailed  them  to  the  plaintiff  at  New  Richmond,  where  they 
were  received  on  July  18  and  at  once  delivered  to  a  local  bank  for 
collection.  That  bank,  having  no  correspondent  in  Milwaukee, 
immediatelv  mailed  the  checks  to  its  correspondent  in  Chicago^ 
and  from  there  they  were  forwarded  to  Milwaukee,  but  were  not 
presented  for  pavment  until  July  21.  The  bank  upon  which  they 
were  drawn  had  then  failed,  having  closed  its  doors  at  the  usual 
hour  on  July  20.  If  the  checks  had  been  sent  directly  to  Milwau- 
kee from  New  Richmond  they  would  have  arrived  in  time  for  pres- 
entation on  July  20,  and  if  then  presented  would  have  been  paid. 
Heldf  that  they  were  not  presented  within  a  reasonable  time  after 
their  indorsement  and  deliver^*'  by  defendant  and  that  he  was  not 
liable  as  indorser  thereon.     Oifford  v.  HardelU  538 

7.  The  period  of  reasonable  time  for  presentation,  as  between  the  plaint- 

iff and  the  defendant  as  indorser,  began  when  the  checks  were  de- 
livered to  plaintiff's  agent  /6td 

8L  In  general,  when  a  check  is  received  in  a  place  distant  from  the  place 
where  the  bank  on  which  it  is  drawn  is  located,  the  rule  of  diligence 
requires  that  it  should  be  forwarded  to  the  latter  place  on  the  next 
secular  day  after  its  receipt  and  be  presented  for  payment  on  the 
day  after  it  has  reached  such  place  by  due  course  of  mail.       Ibid. 

Newspapers.    See  Libei^ 

New  Trial.    See  Highways,  5. 

Night  Time,    See  Criminal  Law,  IC 


NORMAL  SCHOOLa 

1.  The  power  to  remove  a  teacher  "  at  pleasure,"  given  to  the  board  of 

regents  of  normal  schools  by  subd.  8,  sea  404,  R  S.,  is  a  discretion- 
ary one,  and  its  exercise  in  a  given  case  cannot  be  inquired  into  by 
the  courts.    Chilian  v.  Board  of  RegentSy  7 

2,  The  statute  giving  such  power  of  removal  becomes  a  part  of  every 

contract  made  by  the  board  with  a  teacher  for  his  employment  in 
a  normal  school ;  and  the  board  can  make  no  by-law  or  contract 
by  which  such  power  is  bargained  away,  limited,  or  restricted 

Ibid 

&  When  by  the  exercise  of  such  power  the  contract  relation  between 

a  teacher  and  the  board  is  terminated,  and  he  has  received  notice 

thereof,  his  right  to  any  further  salary  or  compensation  is  also 

terminated.  JbkL 
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Notary  Public    See  Evidence,  8,  4. 

Notice, 
Of  reception  of  verdict    See  Criminal  Law,  80. 
0(  claim  under  accident  policy.    See  Insurance,  1. 
Of  entry  of  order.    See  Judgment. 
Of  injury  from  defective  sidewalk.    See  Municipal  Corporations, 

9,14. 
Of  defect  in  sidewalk.    See  Municipal  Corporations,  10. 
To  redeem  from  tax  sales.    See  Pubucation  op  Legal  Notices^  1. 
Of  election.    See  Publication  op  Legal  Notices,  2,  8, 

Nuisance.    See  Flowagb  op  Land.    Municipal  Corporations^  18. 

Officers. 
Election.    See  Municipal  Corporations,  1-4. 
Bank  officers.    See  Criminal  Law,  26. 
City  attorney.    See  Municipal  Corporations,  1-4. 
Clerk  of  circuit  court    See  Liens,  2, 

Commissioners  of  the  public  lands.    See  Public  Lands*  2,  9, 
County  board.    See  Counties.    Highways,  4. 
County  treasurer.    See  Libel.    Tax  Titles^  11. 
Pathmaster.    See  Towns. 

Regents  of  normal  schools.    See  Normal  Schooi^ 
Sheriff.    See  Debtor  AND  Creditor,  8.  Executions,!.   Replevin,  8. 
Town  supervisors.    See  Highways,  8.    TowNa 

Option  to  purchase  land.    See  Agency,  1,  2. 

Orders:  Entry:  Practica    See  Judgment. 

ORDINANCE&    See  Municipal  Corporations,  20-24 

Parent  and  Child.  See  Criminal  Law,  14.  Debtor  and  Creditor, 
11-18. 

Parties.  See  Appeal,  1.  Corporations,  4.  Debtor  and  Creditor,  8. 
Highways,  4.  5.  Municipal  Corporations,  la  Replevin,  1. 
Towns.    Voluntary  Assignment,  2.    Wills,  2l 

partition. 

Tlie  homestead  right  of  a  widow  is  not  subject  to  partition,  and  the 
circuit  court  has  no  jurisdiction  in  partition  proceedings  to  order  a 
sale  of  the  land  so  as  to  divest  her  of  such  right  Newman,  J., 
dissents.     Voelzv.  Voelz,  461 

PARTNERSHIP. 

See  Voluntary  Assignment,  1. 

Pursuant  to  a  partnership  agreement*  each  of  the  three  partners 
individually  bought  an  undivided  one-third  part  of  certam  lands 
and  contributed  it  to  the  capital  stock  of  the  firm.  Held,  that  the 
purchase  was  not  in  any  sense  a  purchase  b^  the  firm,  and  that  the 
iraud  of  one  of  the  partners  in  the  acquisition  of  his  one-third  did 
not  affect  the  purchases  of  the  othera    Hawley  u  Tesch,  218 

Penalties.    See  Taxation. 

Perpetuation  of  testimony.    See  Ejectment,  1. 

Petition  for  removal  of  county  seat    See  CoDNTiEa 
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PHYSICIANS  AND  SURGEONa 

L  In  an  action  for  personal  injuries,  a  physician  who  had  before  been 
treating  the  plaintiff,  and  who  was  consulted  by  him  on  the  day 
after  the  accident  for  the  purpose  of  obtaining  treatment,  may  tea- 
tify  to  symptoms  then  existing,  although  he  cannot  distinguish  be- 
tween what  he  himself  observed  and  what  the  plaintiff  told  him, 
and  it  appears  that  the  'plaintiff  already  contemplated  suit  Stone 
V.  C,  St.  P.,  M.i&O.E.  Co.  9S 

2L  In  an  action  for  services  as  a  physician  the  answer,  "  by  way  of  a 
further  and  second  counterclaim,"  alleged  malpractice,  and  that 
defendant  had  paid  plaintiff  a  certain  sum  which  he  had  not  earned 
by  reason  of  his  want  of  skill,  etc.,  and  that  defendant  claims  to 
recover  the  same  back  *'a8  a  counterclaim  against  him  herein." 
A  separate  paragraph,  immediatel^r  following,  stated  *'  that  in  cod- 
sequence  of  his  want  of  medical  skill  and  of  his  failure  to  treat  her 
as  ne  should  have  done,  as  a  skilful  physician  and  surgeon,  as  above 
set  forth"  defendant  suffered  damage  to  a  certain  amount,  *'and 
sets  up  the  same  in  this  answer  as  a  counterclaim,"  etc.  Held,  that 
all  the  allegations  mentioned  constituted  but  one  counterclaim, 
with  a  statement  of  separate  items  of  damage  under  it  Jones  v. 
Burtis,  478 

S,  To  state  a  cause  of  action  against  a  physician  for  malpractice,  it  is 
not  necessary  to  aver  that  it  was  his  duty  to  act  skilfully,  since 
that  will  be  implied  from  his  employment  as  a  physician.         Ibid. 

4  Plaintiff,  as  a  surgeon,  attended  an  injured  employee  of  defendant, 
having  been  called  by  a  third  person.  After  a  part  of  the  services 
had  been  rendered  and  charged  to  the  employee  on  pi  am  tiff's 
books,  defendant's  manager  said  to  him:  **Take  care  of  Jim  [the 
employee].  We  intend  to  see  the  boy  through."  Held,  that  if  thia 
was  a  promise  to  pay  for  plaintiff's  services  it  was  not  valid  as  to 
the  services  already  rendered,  because  not  in  writing  as  required 
by  subd.  2,  sec.  2ii07,  R.  S.    Malone  v.  Knickerbocker  Ice  Co.       542 

Place  op  Trial.  See  Chanqe  op  Venue.  Criminal  Law,  4,  5. 
Milwaukee  Municipal  Court.    Trial  by  Jury,  2. 

Pleading.  See  Counties.  2.  Criminal  Law,  1,  3,  &-10,  20,  28^  sa 
Damages,  2.  Ejectment.  False  Representations,  2,  a  Flow* 
AGE  OP  Land.  Judgment.  Malicious  Prosecution.  Municipal 
Corporations,  18.  Physicla^ns  and  Surgeons,  2,  a  Beplbtin, 
2.    Sale  op  Chattels,  6. 

Possession  of  land.    See  Ejectment,  2.    Married  Women. 

POWER  OF  ATTORNEY. 

See  Etidence,  2,  a 

A  power  of  attorney  need  not  be  attested  or  recorded  to  be  a  valid 
power  to  convey  lands.    Slaughter  v.  Bemarda,  111 

Practice.  See  Appeal.  Assault  and  Battery,  a  Change  of 
Venue.  Corporations,  4.  Costs.  Criminal  Law  and  Prac- 
tice. Debtor  and  Creditor,  9.  Ejectment.  Estates  op  De- 
cedents. 8-5, 8, 9.  Evidence.  Executions  False  Representa- 
tions, a  Highways,  8,  5.  Instructions  to  Jury.  Interest. 
Judgment.  Justices'  Courts.  Liens,  2.  Milwaukee  MuNia- 
PAL  Court.  Municipal  Corporations,  9,  18-ia  Nbgugexce, 
1.  Prohibition.  Replevin.  Sale  op  Chatttels.  5.  Taxation. 
Trial  by  Jury.  Vendor  and  Purchaser,  9.  Verdict.  Vol- 
untary Assignment.    Wills. 
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Preferred  Creditor.  See  Banks  and  BANEiNa. 
Prejudice  of  judge.  See  Criminal  Law,  4,  6, 24 
Presumptions.    See  Evidence,  2-4    Executions,  8, 

Primary  Liabiuty.    See  Appeal,  1.    Highways,  6.    Municipal  Cor- 
porations, lO-ia 
Principal  and  Agent.    See  Agency. 
Priority  of  lleoa    See  Liens,  8. 

PROHIBITION. 

A  writ  of  prohibition  will  not  issue  to  restrain  a  justice  of  the  peace 
from  proceeding  with  a  preliminary  examination,  merely  because 
of  a  defect  in  the  warrant  of  arrest  or  because  of  an  alleged  former 
jeopardy  of  punishment,  the  ordinary  legal  remedies  being  ade- 
quata    State  ex  reL  De  Pay  v,  Evans^  265 

Promissory  Notes.    See  Negotiable  Instruments,  l-BL 

Proofs  of  death.    See  Insurance,  1. 

Proximate  Cause,    See  Negligence,  a    Railroads,  4  ). 

PUBLIC  LANDa 

1.  Lands  belonging  to  the  school  fund  cannot,  under  sec.  8,  art  X, 

Const,  be  set  apart  by  the  legislature  for  a  state  park.  State  ex  reL 
Sweet  V,  CunningJiam,  81 

2.  The  legislature  cannot  withhold  school  lands  from  sale,  since,  by  sec. 

8,  art  X,  Const,  that  power  is  confided  to  the  discretion  of  tiie 
commissioners  of  public  lands.  Ibid, 

8.  Under  sea  8,  art  X,  Const  providing  that  the  commissioners  of 
public  lands  "  shall  have  power  to  withhold  from  sale  any  por- 
tion "  of  the  school  lands  *'  when  they  shall  deem  it  expedient'^the 
commissioners  have  power  to  withdraw  from  sale  school  lands 
which  have  once  been  offered  at  public  sale.  Ibid, 

4.  Under  ch.  222,  Laws  of  1885,  public  lands  which  have  once  been 

withdrawn  from  sale  become  again  subject  to  private  sale  only 
after  they  have  been  re-offered  at  public  sale.  Ibid, 

5.  Ch.  222,  Laws  of  1885,  applies  to  lands  withdrawn  from  sale  before 

its  passage,  as  well  as  to  those  afterwards  withdrawn,  but  does  not 
for  that  reason  have  a  retroactive  effect  since  it  operates  only 
upon  conditions  existing  at  the  time  of  its  passage  or  arising  after- 
wards, and  upon  sales  made  after  its  passaga  Ibid, 

PUBLICATION  OF  LEGAL  NOTICEa 

1.  Parcels  of  land  which  have  been  properly  assessed  together  as  one 

tract  constitute  but  one  "  lot  or  tract "  within  the  meaning  of  sec. 
1174,  R  S..  and  but  one  fee  is  due  for  the  publication  thereof  in  the 
tax  redemption  notice.    Bohan  v.  Ozaukee  Co,  498 

2.  An  election  notice,  with  the  nominations  and  information  to  voters, 

required  to  be  published  by  sees.  11,  12.  ch.  879,  Laws  of  1891,  is  a 
**  legal  notice  "  within  the  definition  in  sea  427G,  R.  8,,  and  the  fees 
for  publishing  it  are  those  prescribed  in  sea  4275»  Ibid, 
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&  The  word  "folio,**  as  used  in  eaid  sec.  4275,  means,  as  defined  in  subd. 
14^  sec.  4971,  R  a,  ♦*  one  hundred  words  or  figures; "  and,  what- 
ever the  custom  may  be,  compensation  for  publishing  an  election 
notice  should  be  made  accoixling  to  the  actual  number  of  words 
and  figures  contained  therein,  and  not  according  to  tlie  space  occu- 
pied. IbUJL 

PuNrroBY  Damages.    See  Dahagbs,  4. 

Quantum  Meruit.    See  Ck>NTBACTS,  4. 

Quia  Timet.    See  Ejectment,  1.    Tax  Titles.  11, 

Quitclaim  Deed.    See  Ejectment,  a 

Quo  WARRANTa    See  Corporations,  4    Municipal  Corporations,^ 

RAILROADa 

Injection  of  perton  from  freight  train:  Injuries, 
1«  The  conductor  of  a  freight  train  prohibited  from  carrying  passen- 
gers was  acting  within  the  scope  of  his  authority  in  compelling  a 
would-be  passenger  to  leave  the  train,  and  the  railway  company  is 
liable  for  injuries  to  the  latter  caused  by  his  ejection  while  the 
train  was  in  motion  so  that  it  was  dangerous  for  him  to  get  off. 
5^0716  V.  C,  St.  P.,  M.iSbO.R.Co.  98 

Injuries  to  persons  on  tracks^  etc 

2.  Plaintiff  was  injured  by  a  passing  construction  train  while  attempting 
to  drive  across  defendant's  track.  He  was  a  teamster  by  ^de, 
and  knew  the  surroundings  perfectly,  and  knew  tiiat  this  train 
was  running  at  all  times.  While  approaching  the  track  he  had 
looked  and  had  seen  no  train,  but  had  afterwards  stopped  for  a 
minute  or  more  behind  a  building  tliirty  feet  distant  from  the  track, 
which  cut  off  his  view  in  the  direction  from  which  this  train  came, 
and  had  then  driven  towards  the  track  without  looking  in  that 
direction  until  he  had  passed  the  building  twelve  or  fourteen  feet 
and  his  horses*  heads  were  within  four  or  five  feet  of  the  track. 
jBeZd,  that  he  was  guilty  of  contributory  negligence.  Nelson  v,  D.. 
&S.&A.R  Co.  393 

8,  A  boy,  sixteen  years  old  and  familiar  with  railway  trains,  who  de- 
liberately placed  himself  upon  a  railway  track  twenty  feet  in  front 
of,  and  with  his  back  towards,  an  engine  which  he  knew  was 
liable  to  move  at  any  tii^e,  was  ^ilty  of  contributory  negligence 
precluding  a  recovery  for  an  injury  caused  by  negligence  (which 
was  not  gross  or  wanton)  in  moving  such  en^ne ;  and  it  is  im- 
material whether  he  was  at  tlie  time  upon  a  licensed  way  or  was 
a  mere  trespasser  on  the  track.  LofdaM  v,  M,,  St  P.  db  &  &  M.  R, 
Co.  421 

4.  In  an  action  for  personal  injuries  to  a  child  who  was  run  over  by 
cars  which  were  being  backed,  without  warning,  at  a  place  where 
people  were  accustomed  to  cross  defendant's  railroad  track,  after 
the  jurv  had  been  fully  instructed  as  to  the  duty  of  defendant  to 
keep  a  lookout  in  such  places,  the  omission  of  any  reference  to  the 
want  of  a  lookout,  in  giving  an  illustration  of  the  meaning  of  the 
term  **  proximate  cause,"  was  not  error,  where  the  jury  were  after- 
wards told  that  it  was  for  them  to  consider  whether,  bv  the  exercise 
of  ordinary  care,  the  trainmen  might  have  known  that  the  child 
was  on  or  near  the  track,—  it  being  thus  plainly  left  to  the  jury  to 
determine  whether  a  proper  lookout  would  have  avoided  the 
accident    Pelitier  v.  C.  St,  P.,  M.  cfc.  O.  R  Co.  531 
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5.  Plaintiff,  the  foreman  of  a  gang  of  laborers  engaged  in  unloading 
building  material  from  freight  cars  on  a  spur  track,  was  injured  by 
the  fallmg  of  a  movable  platform  which  nad  been  constructed  by 
his  employers  for  use  in  the  work,  and  which  at  this  time  was 
standing  so  near  the  track  that  it  was  struck  and  knocked  down 
by  a  car  of  more  than  ordinary  width  which  was  being  pushed  in 
upon  that  track  in  the  customary  course  of  defendant  s  businesa 
Heldy  that  plaintiff  was  a  mere  licensee  to  whom  defendant  owed 
no  duty  of  active  care,  and  that  defendant  was  not  liable  for  the 
injury.    McCabe  v,  C,  St.  P.,  M,  <&  O.  R  Co.  531 

<6.  Plaintiff*8  intestate,  wishing  to  move  a  car  loaded  with  lumber  a  short 
distance  in  the  mill  yard  in  which  he  was  foreman,  had  it  started 
by  a  horse  on  a  down  ^rade.  Being  unable  to  stop  it  with  the 
brake,  which  was  defective,  he  jumped  from  the  car  and  ran  in 
front  of  it,  and  attempted  to  stop  i(  b^r  putting  chips,  eta,  under 
the  wheels,  but  it  contiuued  to  move,  he  jumping  backward  in  front 
of  it,  until  it  struck  and  knocked  down  a  movable  tramway  which 
extended  across  the  track  about  100  feet  from  the  starting  point 
The  planks  of  the  tramway,  in  falling,  struck  and  threw  him  under 
the  car,  and  he  was  fatally  injured.  There  was  ample  room  for 
him  to  have  run  or  walked  by  the  side  of  the  car,  and  blocks  and 
pieces  of  wood  there  by  which  it  could  have  been  stopped.  He 
knew  the  tramway  was  in  the  way,  and  that  a  loaded  car  would 
strike  it  Held,  that  he  was  guilty  of  contributory  negligence  in 
unnecessarily  putting  himself  in  front  of  the  car,  in  a  place  of 
danger.    Culbertson  v,  M,  db  N.  2L  Co.  567 

Street  railways.    See  Street  Railways. 

Rape.    See  Criminal  Law,  82-84. 

Real  Estate  Agents.  See  Agency,  1-4  Contracts,  2,  a  Vendor 
AND  Purchaser,  1,  2,  5. 

Real  Property.  See  Agency,  1-4.  Contracts,  2,  8.  Debtor  and 
Creditor,  18.  Ejectment.  Evidence,  2-4.  False  Representa- 
tions, 1.  Flow  age  of  Land.  Fraud.  Highways,  4  Injunc- 
tion. Liens.  Married  Women.  Partition.  Partnership. 
Power  op  Atiorney.  Pubuc  Lands.  Right  op  Way.  Tax 
Trri^s.    Vendor  and  Purchaser.    Wills. 

Reasonable  Doubt  :  Instruction&    See  Criminal  Law,  84  8& 

Recitals  in  tax  deeds.    See  Tax  Titles,  1,  a 

Record. 
Conclusivenesa    See  Appeal,  9.    Tax  Titles,  10, 
Amendment    See  Criminal  Law,  17. 

Recording  of  deeds,  etc.  See  Power  op  Attorney.  Tax  Titles,  8^ 
5,  7.    Wills,  1. 

Redemption  from  tax  sales.    See  Tax  Titles,  11. 

Regents  :  Power  to  remove  teachers.    See  Normal  Schools. 

Registry  of  deeds.  See  Power  op  Attorney.  Tax  Titles,  8,  5, 7. 
Wills,  L 

R£LATI0NSHIP  as  evidence  of  fraud.  See  Debtor  and  Creditob,  10, 
Fraud,  1. 

Remarks  by  court    See  Criminal  Law,  12. 

Removal  of  county  seat    See  Counties. 

RsMOTAL  of  cause.    See  Criminal  Law,  24 
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Bbpbak  '' 

Of  franchises.    See  Municipal  Corporations,  21,  22. 
Of  statute&    See  Municipal  Ck)RPORATiONS,  4. 

REPLEVIN. 
See  Debtor  and  Creditor,  9.    iNJUNcnoif, 

1.  Under  sec.  2801,  R  S.,  an  action  of  replevin  may  be  continued  by  the 

original  plaintift  although,  pending  the  action,  he  has  sold  the 
property.     Johnston  v.  King,  211 

2.  In  replevin  the  answer  was  a  general  denial    The  property  was 

taken  by  the  writ,  but  remained  in  the  hands  of  the  officer.  The 
verdict  found  its  value,  that  it  was  unjustly  taken  by  plainti£f  and 
that  defendant  was  entitled  to  a  return  thereof,  and  that  defendant 
was  damaged  in  a  certain  sum  bv  reason  of  the  taking  and  deten- 
tion.  Hetoi,  that  the  judgment  should  have  been  in  the  alternative, 
under  sec.  2888,  R  S.,  for  a  return  of  the  property,  or  for  its  value 
in  case  a  return  could  not  be  had,  with  damages.    Baxter  v*  r^    ~ 


8.  Where  property  replevied  from  a  sheriff  exceeds  in  value  the  amount 
of  the  execution  under  which  it  was  taken,  and  the  plaintiff  is  the 
owner  of  the  property  except  as  against  the  execution  creditor,  the 
alternative  judgment  for  the  defendant,  in  case  a  return  of  the  prop- 
erty cannot  be  had,  should  be  for  the  amount  of  his  special  interest 
only.    Bleiler  v.  Moore,  488 

Res  Adjudicata.    See  Estates  op  Decedents,  7. 

Rescission.    See  Sale  of  Chattels,  2.    Vendor  and  Purchaser,  1, 2L 

Retroactiye  Statute.    See  Public  Lands,  5. 

Reversal  on  appeal    See  Attachment,  1.    Judgment,  BeversdL 

RIGHT  OF  WAY. 

The  owner  of  land  subject  to  a  right  of  way  may  maintain  a  gate 
across  the  way,  if  such  gate  is  necessary  to  the  reasonable  use  and 
enjoyment  of  his  land  and  does  noc  unreasonably  interfere  with  the 
use  of  the  way.     Wille  v,  Bartz,  424 

Roads  AND  Streets.    See  Highways.   Municipal  Corporations^  9-16^ 
19.    Towns. 

Rules  of  Court. 
Supreme  Court  Rules  VHI,  VIII,  IX  (Records,  Cases,  and  Briefa),  651. 
Circuit  Court  Rule  IV,  sec.  9  (Entry  of  order),  576. 
County  Court  Rule  (1879)  XVII,  sea  6  (Extra  compensation  to  execu- 
tor), 128,  180. 

SALE  OF  CHATTELS. 

See  Agency,  5.    Vendor  and  Purchaser,  6,  7. 

1.  In  an  action  to  recover  the  purchase  price  of  a  belt,  tlie  evid^ice  is 
held  to  support  a  finding  that  a  conditional  sale  of  a  feed  cutter, 
horse-power,  and  belt  had  failed,  and  that  by  a  subsequent  arrange- 
ment between  the  parties  the  sale  really  made  was  of  the  feed  cot- 
ter only.    Silvemail  v.  Rust,  458 
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2.  As  an  inducetnent  to  the  giving  of  an  order  for  a  soda-water  foun- 
tain, the  manufacturer's  agent  promised  orally  that  he  would  not 
sell  any  fountain  of  that  make  to  an^  one  else  on  the  same  street, 
and  the  vendees  relied  on  such  promise,  but  the  agent  intended  to 
break  it  and  did  break  it  Held,  that  there  was  not  such  a  fraud 
or  false  representation  as  w.ould  entitle  the  vendees  to  rescind  or 
cancel  the  order.  Lee  u  Simmons,  65  Wis.  523,  distinguished.  Tafia 
V.  Weinfeld,  647 

8.  The  order  being  for  a  soda-water  fountain  to  be  manufactured,  and 
having  been  countermanded,  the  vendor  had  no  right  to  go  on 
and  manufacture  the  fountain  for  the  purpose  of  charging  the  full 
contract  price  or  to  increase  the  damages  for  the  breach.         Ibid, 

4.  The  damages  recoverable  in  such  case  are  the  profits  which  the 
vendor  would  have  realized  had  both  parties  performed  the  con- 
tract Ibid, 

6.  Although,  after  the  order  had  been  countermanded,  the  vendor 
completed  the  fountain  and  tendered  it  to  the  vendees  and  then 
brought  his  action  for  the  whole  contract  price,  yet  the  profits 
which  he  would  have  realized  having  been  proven  without  objec- 
tion, he  might  recover  them  in  said  action,  and  the  complaint  will 
be  deemed  to  have  been  amended  accordingly.  Ibid. 

Sale  op  LAxn>s.  See  Agency,  1-4.  CoNTRAcrre,  2,  a  False  Repre- 
sentations, 1.  Fraud.  Liens,  a  Partnership.  Public  Lands. 
Tax  Titles.    Vendor  and  Purchaser, 

School  Lands.    See  Public  Lands. 

Schools.    See  Normal  Schools. 

Sewers.    See  Municipal  Corporations,  7,  a 

Sheriff.    See  Debtor  and  Creditor,  a    Executions,  t    Eeplsyin,  a 

Sidewalks.    See  Municipal  Corporations^  9-ia 

Slander  and  Libel.    See  Libbi^ 

Speclal  Verdict.    See  Verdictt. 

Specific  Performance.    See  Vendor  and  Pxtrchaser,  a 

Statute  of  Frauds.  See  Physicians  and  Surgeons,  4  Vendor 
AND  Purchaser,  9. 

Statute  of  Limitations.    See  Tax  Titles,  4,  5,  a 

Statutes.  * 

Constitutionality.  See  Criminal  Law,  15.  Municipal  Corpora- 
tions, 1-8.    Public  Lands,  1-a 

Construction.  See  Change  of  Venue.  Corporations,  8,  4.  Crim- 
inal Law,  1,  8,  14-16,  18,  20,  23,  24,  26.  Estates  of  Decedents, 
8-6,  a  Evidence,  8.  Highways,  4  Justices'  Courts,  2.  Liens, 
2,  8.  Milwaukee  Municipal  Court.  Municipal  Corporations, 
1-8,  11-14,  17-19,  22.  Normal  Schools.  Partition.  Public 
Lands.  Pubucation  of  Legal  Notices.  Replevin.  Tax  Titles, 
1,  8-5,  8, 11.    Voluntary  Assignment,  2.    Wills. 

General  or  special  law?    See  Municipal  Corporations,  6-a 

Retroactive  statute.    See  Public  Lands,  5. 

Amendment  and  repeal    See  Municipal  Corporations,  4,  21,  22. 

Foreign  statutes :  Proof.    See  Evidence,  1,  4. 
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STATUTES  CITED,  Era 


Constitution  of  Wisconsin. 


Art 


I,  sea   7 
IV,    «    81 


IV. 
VII. 

I 

XI. 

XI. 

XIII, 


83 
8 
2 
8 
1 
8 
9 


150 


.  -  161 
81,83 

.  81,  88.  85 

.  .  616 
-    617 

-     185,  187 


Session  Laws. 


1851. 
1859. 
1859. 
1859. 
1867. 
1867. 
1867. 
187a 
1874 
187a 
1879. 
1879. 
1880. 
188a 

188a 

1885. 
1885. 
1885. 
1885. 
1887. 
1887. 

1887. 
1887. 
1887. 
1887. 
1887. 
1887. 
1887. 
1889. 
1889. 
1889. 
1889. 
1889. 
1889. 
1889. 
1889. 
1889. 
1891. 
1891. 
1891. 
1891. 
189a 


Ch.162 


.sec.  25 


22, 
112  . 

112,860.  1 


50 


"  35  - 

«  333  - 

"  381,  see.  1 

"  385  - 

"  385,  sec.  16 

"  471  - 

"  471,  sec.  1 

"  216  - 

"  379,  seca  11,  12 

"  420  - 


-  161 

-  830 
825,832 

-  330 

-  882 
825,331 


Session  Laws— con. 

189a  Ch.  106,  sea  14  -  -  168 
189a  "  224  .  -  -883,388-9 
189a  "  224.  8ec&  1,  2  -  -  886 
189a  -  242,  sec.  2  -  -  87 
189a  -  311  -  -  383,389-393 
189a    «   811,  sec.  1         -       -    387 

Revised  STATu-ras  op  1849l 
Ch.  98,  sec.  96  -      111,  115. 119 

Revised  Statutes  of  1878. 


P.<StLch.ll4.sec&29.80  485 
Ch.  164.  subch.  V,  sea  8  572 
«  179  .  -  .  .  162 
*♦  824  .  -  .  -  82 
M  256  -  -  -  -502 
«  256,  sec.  2  -  -  505 
"  238  -  -  -  142,157 
"  151.  sea  161  -  618,  621 
"  218  -  -  -  504,511 
**  222  -  81,  88.  84.  86.  87 
"  299,  sea  6  -  -  621 
'«  312  -  -  -  -  295 
"  349  -  .  672.676.679 
♦<  127  -  -  -  -  614 
"    127,     subch.     XIV, 

sea  8  .  .  -  617 
"  818  -  -  -  -  160 
«*  818,  sea  2  -  159-162 
«   318,    ♦*    4  159,161-2 

"  318,  "6  -  -  162 
"  354  -  -  -  -  505 
"  485  -  -502.504-5,511 
"  585  -  -  -  -  295 
27.  subch.  XI  -  607,-'616 
27,       •*      XVII  599,  601 


185,  138-140 
295.296 

-  481 

-  110 
109.  110 
433,599 
433,  437 

458,  460,  488 
498,  500 

-  573 


"    420.  subch.  V.  Sea  6    571 
"     85    -        -        -        -    574 


Section 

404  8ubd.2 

. 

-     11 

<« 

404,     ** 

8 

- 

-7.11 

Sections  852-925  (ch.  40)  - 

-    614 

«< 

1045,1048 

- 

• 

-    500 

Section 

1167   - 

• 

• 

637,635 

« 

1174   . 

• 

• 

-    498 

M 

1176.  - 

. 

. 

-    330 

M 

1178   . 

• 

• 

834,380 

M 

1182   . 

. 

. 

825,831 

•U 

1187   . 

• 

. 

835,332 

« 

1188   - 

• 

. 

825,834 

Sections  1800-1807 

• 

• 

577,579 

Section 

1808   - 

- 

- 

-    580 

<« 

1889   .  480-1.  570.  578.  59a 

621 

u 

1698   . 

• 

• 

-    110 

*4 

1771    - 

• 

• 

612,518 

« 

2172    - 

. 

. 

-    128 

U 

2271.  subd 

.3 

. 

-    464 

M 

2295    - 

. 

. 

584-536 

M 

2302    . 

. 

. 

.    875 

« 

2307,  subd.  2 

. 

642.544 

M 

2310   - 

• 

• 

.    595 

« 

2323   - 

• 

• 

63,68 

U 

2830   . 

• 

• 

.    359 

U 

2349   - 

. 

. 

-    259 

tt 

2420   - 

• 

• 

-    161 

U 

2500   - 

• 

. 

602,505 

M 

2605   . 

- 

- 

-    213 

(t 

2628   - 

. 

«. 

851,353 

u 

2745   - 

. 

• 

-     43 

M 

2801    - 

. 

. 

211,  213 

a 

2882   - 

. 

. 

-    676 

a 

2858   . 

• 

. 

-      61 

<( 

2888   - 

• 

• 

.    899 

<« 

2902   . 

• 

• 

-    678 

i( 

2971    . 

. 

. 

.    374 

« 

2988   - 

• 

. 

.    463 

If 

8069   - 

. 

• 

.    488 

<i 

8069,  subd.  2 

• 

.      87 

M 

3070   - 

• 

• 

-     37 

M 

8071    . 

• 

- 

.    599 
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STATUTES  CITED,  Era- con. 

Beviskd  Statutes  op  1878— con. 

Revised  Statutes  of  1878— con. 

Section  3075   -       - 

.        -    635 

(I 

4582    - 

^ 

^ 

.    259 

"       8096   -       - 

-        -    682 

it 

4637    - 

• 

. 

-    177 

•«       8101    - 

.        -    463 

•< 

4679    . 

. 

. 

.    148 

••       8180   -       - 

.        -    621 

M 

4680   - 

. 

• 

141, 148 

**       8186   .       - 

-       -    635 

U 

4708   - 

. 

• 

141, 165 

*«        8241    - 

-    512 

it 

4739    - 

. 

. 

.    259 

«        8814    - 

292,  676,  680 

Sections  4775-4792 

« 

. 

.    260 

Sections  8314-8847  (ch.  148)    -    292 

Section 

4776    - 

_ 

. 

255,262 

Section  8315   - 

292,  295-6 

(« 

4809   - 

. 

. 

255,260 

"       8318   -       . 

-     287,298 

<« 

4971,  subd  9 

. 

-    677 

Sections  8319,  8321  - 

.        -    298 

•    « 

4971,      " 

14 

. 

498,500 

Section  8408   - 

-        .    158 

SecUons  8457-8462  - 
3767, 8768  - 

-    268 

-        -    487 

Section  8769   - 

458,  460,  488 

Section 

655    - 

- 

- 

855,868 

Sections  8790, 3798  - 

.     635,  537 

i< 

759a- 

. 

. 

-    883 

Section  8850   - 

-     123,  134 

it 

819a- 

• 

. 

.    614 

"       8929   -       - 

-     128,  129 

M 

892   • 

• 

. 

.    614 

"       8935,  subd  6 

.        -    132 

« 

1339   - 

. 

• 

-    486 

"       8954   - 

-       .    464 

« 

13396- 

• 

. 

438,487 

"       4078    .       - 

.        .    408 

« 

1780   - 

- 

. 

614,  615 

"        4096    -        - 

-      44 

« 

2172    - 

. 

. 

-    182 

"       4159    - 

111,  115,  120 

M 

2422a. 

. 

• 

.    460 

•'       4274    .       . 

-        -    501 

tl 

2624a. 

. 

• 

-    511 

Sections  4275,  4276  - 

-     498, 500 

Sections  2849,  2850 

. 

•• 

-    152 

Section  4345    -        - 

.     166, 177 

Section 

2888    - 

. 

• 

.    401 

"       4377    -       . 

.     166, 177 

tt 

3078   - 

. 

- 

.    634 

"        4882   -        . 

-     656, 658 

** 

8088   . 

. 

• 

-    635 

Sections  4899,  4400  - 

.        -    1-8 

It 

8315   . 

•• 

. 

287,295 

Section  4401    - 

.        -    2^ 

tt 

4415   . 

• 

• 

-     157 

**       4402   -       - 

.        -    1-5 

tt 

4654    . 

. 

. 

-    147 

"        4641    -        - 

502,  506.  509 

tt 

4686a. 

• 

• 

-    611 

"       4579   .        - 

.       -    180 

M 

4928a. 

• 

• 

-    157 

Stipulation:  Setting  asida    See  Trial  by  Juby. 

STREET  RAILWAYS 

1.  Plaintiff's  claim  being  that  the  wheels  of  defendant  street  car  in 

some  way  caught  ana  crushed  his  elbow  but  did  not  run  over  his 
arm,  it  was  not  error  to  exclude  expert  testimony  on  behalf  of  the 
defendant  as  to  what  would  have  been  the  effect  upon  the  arm  if 
the  car  had  run  over  it  If  relevant,  it  was  not  the  subject  of  expert 
testimony.    McCoy  v.  MUvoaukee  St  IL  Co.  66 

2.  It  being  claimed  that  the  injury  was  caused  by  the  negligence  of  the 

car  driver,  evidence,  elicited  on  his  cross-examination,  that  it  was 
part  of  his  dutjr  to  see  that  passengers  put  their  fares  in  the  box, 
and  that  sometimes  in  attenaing  to  that  duty  he  had  to  turn  around 
so  as  to  face  the  car,  was  competent  to  show  that  his  attention  was 
liable  to  be  diverted,  even  though  it  could  not  be  shown  with  cer- 
tainty  what  was  the  precise  situation  at  the  time  of  the  accident 

Ibid. 

8.  Plaintiff  was  injured,  while  attempting  to  cross  defendant's  street 

railway  tracks,  by  the  collision  of  an  electric  car  with  the  phaeton 


Digitized  by 


Google 


732  INDEX.  [8& 


in  which  she  was  riding.  Upon  the  evidence  (stated  in  the  opinion) 
it  is  held  that  the  questions  of  defendant's  negligence  and  of  plaint- 
iflTs  contributory  negligence  were  for  the  jury.  Little  v.  Superior 
RT.B.CO.  m 

4  An  instruction'  that  "although  plaintiff  might  not  have  exercised 
ordinary  care  in  turning  \ipon  the  track,  stul  if  the  motorman  saw 
her  so  in  danger  and  unconscious  of  peril,  and  thereupon  failed  to 
exercise  ordinary  care  to  avoid  the  collision,  and  such  want  of  or- 
dinary care  was  the  proximate  cause  of  the  injury,  plaintiff  shouM 
recover,"  is  criticised.  Ibid. 

Streets.    See  Municipal  Corporations^  7-16, 10. 

Supreme  Court.    See  Appeal. 

SuRETTSHiP.    See  Negotiable  Ij^struments,  1. 

SXTRRENDER  of  interest  in  land.    See  Vendor  and  Purchaser,  S. 

TAXATION. 

See  Publication  of  Legal  Notices,  L    Tax  Titles. 

In  an  action  for  the  penalty  prescribed  by  sea  1,  ch.  881,  Laws  of  1889(, 
for  intentionidly  making  a  false  statement  of  property  to  the  board 
of  review  for  tne  purpose  of  avoiding  payment  of  the  just  taxes 
thereon,  a  verdict  finding  *'the  defendant  guilty,  not  crimanly, 
but  negligently,  in  not  returning  to  the  board  of  review  in  the  sum 
of  $4,125,  makmg  the  penalty  $110,"  is  lield  to  pass  sufficiently  upon 
ail  the  issues,  and  to  be,  in  enect,  a  verdict  for  the  defendant  Stale 
V.  Wolfrum,  481 

Taxation  of  costs.    See  Costs. 

TAX  TITLEa 
See  Married  Women.    Wills,  2l 

L  A  tax  deed  in  the  form  prescribed  by  sec.  1178,  R*  &,  reciting  that 
several  blocks  (described  therein  and  with  the  amount  set  opposite 
to  each)  "  were,  for  the  nonpayment  of  taxes,  sold  .  .  .  for  the 
sum  of  $80  in  the  whole,  which  was  the  amount  of  taxes  a^essed 
and  due  and  unpaid  on  said  blocks,"  etc.,  does  not  show  that  said 
blocks  were  sold  for  a  gross  sum,— the  words  "in  the  whole" 
meaning  merely  that  the  amounts,  as  stated  in  the  certificate,  oppo- 
site each  block,  and  for  which  they  were  sold,  agg^regated  ^. 
Hotson  V,  Wetherby,  334 

2.  A  tax  deed  of  several  tracts  is,  without  any  recital  on  the  subject, 

Presumptive  evidence  that  they  were  sold  separately  as  prescribed 
y  law.  /Wd. 

8.  It  is  not  necessarv  to  the  validity  of  a  tax  deed  that  it  should  be  re- 
corded within  the  time  limited  by  sec.  1182,  R.  S.,  for  the  issuance 
thereof.  Jhid, 

4.  Under  sec.  1,  ch.  112,  Laws  of  1867  (sec.  1182,  R  &),  providing  that 
the  limitation  of  six  years  for  the  issuance  of  deeds  on  tax  certifi- 
cates shall  not  apply  to  certificates  issued  to  or  held  by  counties,  or 
to  their  assigns,  until  six  years  from  the  date  of  their  assignmeot 
by  the  county,  the  time  limited  does  not  begin  to  run  from  the 
mere  acceptance  by  the  county  of  a  bid  for  the  certificates,  not 
amounting  to  an  assignment  in  prcesenti.  Ibid, 
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5t  Sec.  82.  ch.  22.  Laws  of  1859  (sec.  1187,  R  ax  providinj?  that  no  ac- 
tion by  the  grantee  in  a  tasr  deed  to  recover  possession  of  the  land 
shoula  be  maintained  unless  brought  within  three  years  after  the 
recording  of  the  deed,  cannot  be  construed  as  prescribiug  any  limit- 
ation in  respect  to  tax  certificates  or  the  issuance  of  deeds  therpon. 

Ibid. 

6.  Id  the  absence  of  any  statutory  bar  upon  the  issuance  of  a  deed  upon 

a  tax  certificate,  or  of  any  presumption  of  payment  or  redemption 
which  might  arise  after  the  lapse  of  twenty  years  or  after  Jong- 
continued  adverse  possession,  the  evidence  of  abandonment  or 
laches  must  be  clear  and  decisive  to  have  the  effect  of  depriving 
the  holder  of  the  certificate  of  his  right  to  a  deed  thereon.        Ibid, 

7.  Where  the  description  of  the  land  affected  by  a  tax  deed  was  not 

entered  upon  the  general  index  at  the  time  the  deed  was  spread 
upon  the  record,  the  subsequent  insertion,  in  the  place  for  such  de- 
scription, of  the  words  "See  record"  makes  the  record  complete 
and  operative  from  the  time  of  such  insertion,  if  the  index  cor- 
rectly refers  to  the  volume  and  page  where  the  deed  is  recorded  at 
length.  Ibid. 

8.  Under  sec.  1188.  R  &,  a  tax  deed,  fair  on  its  face  and  properly  re- 

corded more  than  three  years  before  the  commencement  of  the 
action,  cannot  be  impeached  by  evidence  of  defects  or  irregularities 
in  the  tax  proceedings  prior  to  its  execution.  Ibid, 

9.  In  ejectment  a  finding  that  a  tax  deed  executed  in  1886,  upon  w^hich 

plaintiff's  title  rests,  was  founded  on  a  certificate  of  the  sale  of  the 
land  for  the  taxes  of  1888,  does  not  sustain  a  judgment  for  the 
plaintiff,  since  it  shows  that  the  deed  conveys  no  title  because 
issued  within  three  years  from  the  date  of  the  sale,  which  could 
not  have  taken  place  earlier  than  May,  1884.   Safford  v,  Conan.  854 

10.  In  the  absence  of  a  bill  of  exceptions,  this  court  cannot  treat  the 

statement  as  to  the  taxes  of  1883  as  a  clerical  error,  and  assume 
that  the  taxes  of  1883  were  meant ;  nor,  if  the  statement  is  contra- 
dicted by  the  other  findings,  can  it  determine  which  finding  is 
corrects  Ibid. 

11.  Redemption  receipts  not  countersigned  by  the  county  treasurer  as 

re<^uired  by  sec.  1167,  R  S.,  are  not  evidence  of  redemption  and, 
being  void  upon  their  face,  do  not  constitute  a  cloud  upon  title 
which  equity  will  interfere  to  remove,  even  though  they  might  be 
used  to  corroborate  evidence  of  actual  payment  of  the  proper  sums 
for  redemption.    Brown  v.  Cohn^  627 

Teachers:  Removal    See  Normal  Schools. 

Telephone  Companies.    See  Negligence,  3-5. 

Title  to  land.  See  Appeal,  2.  Ejectment.  Evidence,  2-4.  Injunc- 
tion. Power  of  Attorney.  Tax  Titles.  Vendor  and  Pur- 
chaser. 

TOWNa 

The  removal  of  a  fence  by  the  supervisors  and  pathmaster  of  a  town, 
on  the  claim  that  it  encroaches  upon  a  highway,  is  an  act  within 
the  scope  of  their  geueral  official  duties,  and,  if  unlawful,  the  town 
is  liable  therefor ;  and  where  such  removal  is  threatened,  the  town 
is  a  proper  pariy  to  an  action  to  prevent  it.    Nicolai  v.  Vernon,  551 
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TRADE-MARKa 

1.  The  word  "  Marvel,"  used  in  a  flour  brand  to  designate  the  output 
of  a  certain  mill,  is  a  valid  trade-mark.  Ldstman  Mill  Co,  v,  mU- 
iam  Listman  Milling  Co.  334 

2L  The  trade-mark  **  Marvel,"  which  had  been  used  by  a  firm  to  desig- 
nate the  output  of  its  flour  mill,  was  registered  in  the  name  of  L. 
one  of  the  partners,  who  "originated"  it  It»  use  was  continued 
by  the  firm  and  by  a  corporation  which  succeeded  the  firm  in  the 
operation  of  the  mill,  and  also  by  the  plaintiff  corporation,  which 
purchased  the  site  and  erected  a  new  mill  after  the  burning  of  the 
old  one.  L.  owned  practically  all  the  stock  of  the  former  corpora- 
tion when  the  business  was  transferred  to  the  plaintiff,  and  was 
largely  interested  in  the  latter  and  was  its  general  manager  for 
four  years.  He  then  sold  his  interest  in  the  plaintiff,  and  became 
the  president  and  general  manager  of  tlie  defendant  corporation, 
which  thereafter  used  the  trade-mark  "  Marvel "  upon  the  product 
of  its  mill,  situated  in  another  city.  Heldy  that  although  there  had 
been  no  express  transfer  of  the  trade-mark,  the  exclusive  right  to 
its  use  had  passed  to  the  plaintiff.  ,  Ibid 

8.  The  use  of  the  distinguishing  feature  of  plaintiff's  trade-mark  in 
combination  with  others,  constituting  a  trade-mark  or  brand  so 
similar  in  appearance  as  probably  to  deceive  customers  or  patrons 
of  plaintiff's  trade  or  business,  will  be  restrained  by  injunction,  al- 
though it  is  not  shown  that  any  one  has  in  fact  been  deceived  or 
that  there  has  been  intentional  fraud.  Ibid, 

Teansacjtions  with  persons  since  deceased.    See  Attachheht,  4, 

Trespass.    See  Highways,  4. 

TRIAL  BY  JURY. 

1.  A  stipulation  waiving  a  trial  by  jury  was  entered  into  upon  the  sup- 

position that  the  case  would  turn  sut)stantially  or  wholly  upon 
questions  of  law.  Afterwards  it  transpired  that  questions  of  fraud 
and  forgery  would  be  tried,  in  respect  to  which  cnarges  of  perjury 
were  suggested.  Held,  that  it  was  not  an  abuse  of  discretion  to  re- 
lieve the  plaintiff  from  the  effect  of  the  stipulation,  the  defendants 
not  being  placed  thereby  in  any  worse  position  th;sui  before  the 
stipulation  was  made.    Brown  v.  Cohn,  627 

2.  The  fact  that  defendants  may  not  be  able  to  get  a  fair  trial  in  the 

county  where  the  action  is  pending,  on  account  of  the  influence 
and  standing  of  the  plaintiff  and  his  relatives  and  friends,  is  not  a 
reason  for  refusing  to  set  aside  such  a  stipulation  and  denying  to 
plaintiff  the  benefit  of  a  jury  trial  The  provisions  for  change  of 
venue  must  be  held  a  proper  protection  to  defendants.  Ibid. 

Trial,  Place  of.    See  Chanqk  op  Venue.    Criminal  Law,  4»  5.    Mnr 
WAUKEB  Municipal  Court.    Trial  by  Jury,  2. 

Trusts  and  TRUSTEEa    See  Banks  and  Banking.    Fraud.    Interest. 
Wills. 

Usage.    See  Master  and  Servant,  8.    Publication  of  Legal  No- 
tices, 3. 


Digitized  by 


Google 


Wis.]  index.  735 

VENDOR  AND  PURCHASER  OF  LAND. 
See  Agency,  1-4.    Contracts,  2,  a    Fraud.    Liens»  a    Partnership. 

1.  The  purchaser  of  a  farm  in  a  part  of  the  country  with  which  he  was 

unacquainted  had  a  right  to  rely  upon  representations  in  a  plat  ex- 
hibited to  him  by  agents  of  the  vendor,  purporting  to  show  the 
location,  quantity,  and  nature  of  the  land,  although  he  afterwards 
made  a  hasty  inspection  of  the  farm  in  company  with  such  agents, 
and  although  they  employed  no  artifice  to  prevent  a  full  investiga- 
tion, where  such  mrestigation  was  made  at  an  unfavorable  season 
and  the  falsity  of  the  representations  in  the  plat  were  not  obviously 
discoverable.    Porter  v.  Beattie,  2& 

2.  The  agents  having  known,  before  the  sale  was  consummated,  the 

falsity  of  the  representations  in  the  plat  and  that  the  purchaser  was 
relying  thereon,  and  not  having  informed  him  of  the  facts,  such 
representations  were  fraudulent,  even  if  made  in  the  first  instance 
through  inadvertence  or  mistaka  Ibid. 

a  A  testator  devised  lands  to  the  city  of  Superior  before  it  was  incorpo- 
rated. Some  of  the  heirs  quitclaimed  their  interests  therein,  for 
|100  each,  to  the  defendant,  a  son-in-law  of  their  uncle,  who  was 
to  contest  the  validity  of  the  devise,  and  if  successful  was  to  pay  each 
$300  more.  Had  their  title  been  unquestioned  their  interests  would 
have  been  worth  much  more,  but  were  then  not  marketable.  The 
devise  was  afterwards  adjudged  void.  It  appearing  that  the  grant- 
ors were  not  induced  to  make  the  deed  by  any  misrepresentation, 
concealment  or  undue  influence,  that  at  the  time  they  were  anx- 
ious to  sell,  and  that  they  knew  the  state  of  the  title  as  well  as  the 
defendant  did,  and  knew,  also,  that  he  depended  entirely  upon  the 
contingency  of  success  in  the  proposed  legal  proceedings  to  secure 
any  interest  in  the  lands  through  their  deed,  it  is  held  that  they  are 
not  entitled  to  have  the  deed  set  aside  on  the  ground  of  fraud.  Allen 
V.  Brooks,  265 

4  A  written  instrument  by  which  a  land  company  acknowledged  the  re- 
ceipt of  a  sum  of  money  and  gave  the  person  paying  it  permission 
to  enter  upon  a  certain  lot  in  its  town  site  and  to  build  thereon 
within  a  definite  period,  and  agreed  to  sell  the  lot  to  him,  upon  the 
completion  of  the  building,  at  a  fixed  price,  and  to  apply  thereon  the 
sum  already  paid,  and  to  convey  Uie  lot  to  him,  taking  back  security 
for  the  deferred  |myments,  is  held  to  cover  the  entire  contract  of  Sale 
on  the  part  of  the  company ;  and,  there  having  been  no  fraud  or  mis- 
representation of  existing  facts,  an  antecedent  or  contemporaneous 
oral  agreement  by  the  company,  in  consideration  of  such  purchase, 
to  build  and  maintain  a  lar^e  city  upon  said  site,  eta,  could  not  be 
shown.    Custeau  v,  St,  Louts  Land  Imp.  Co,  811 

5.  The  parties  to  a  contract  for  the  purchase  of  land  mutually  agreed 
that  the  deal  should  be  consider^  off,  and  the  contract  was  accord- 
ingly surrendered  to  the  purchaser,  and  the  vendor  agreed  also  to 
surrender  to  him  a  check  given  for  a  part  of  the  purchase  price 
and  which  bad  been  sent  away  for  collection,  and  that  in  the  mean 
time  payment  thereof  be  stopped.  Payment  of  the  check  was 
stopped  accordingly,  and  it  was  subsequently  returned  to  the  vendor 
by  the  bank  to  which  he  had  delivered  it  tor  collection  and  which 
had  credited  him  with  the  amount  thereof,  upon  his  giving  his 
own  check  to  make  good  the  account  Afterwards  the  vendor 
delivered  the  check  to  an  agent  who  had  negotiated  the  contract  for 
the  sale  of  the  land,  but  who  paid  no  consideration  for  such  deliv- 
ery.   Held,  that  there  had  been  a  valid  surrender  of  the  purchaser's 
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interest  in  the  land,  and  a  cancellation  of  his  check,  and  that  the 
delivery  of  the  latter  to  the  agent  did  not  make  it  an  existing  obli- 
gation. Hutchins  v.  Da  Costa,  371 
a,  A  contract  by  a  man  and  his  wife  to  sell  and  convey  "  their  home- 
stead farm,  being  seventeen  acres  in  'the  town  of  P.  and  fifty-four 
and  one-half  acres  in  the  town  of  G.,  together  with  all  the  farming 
implements,"  etc.,  is  held  to  be  a  contract  for  the  sale  of  a  known 
farm  and  not  of  a  specified  quantity  of  land,  the  mention  of  the 
number  of  acres  being  for  the  purpose  of  description  only.  Hack- 
barth  v.  WoUner,                                                                           476 

7.  No  time  being  specified  in  such  contract  for  delivery  of  the  personal 

property,  a  mere  failure  of  the  vendors  to  deliver  it  is  not  a  breach 
of  the  contract  if  the  vendee  has  never  taken  possession  of  the 
farm  nor  demanded  possession  thereof  or  of  the  personal  property. 

Ibid, 

8.  Specific  performance  of  an  oral  contract  to  convey  land  will  not  be 

enforced  where  the  plaintiff's  testimony  as  to  the  price  to  be  paid 
is  contradicted  by  that  of  defendant  and  is  not  corroborated  by  any 
other  evidence.    Eckel  v,  Bostwick,  493 

9.  The  parol  contract  in  such  case  being  void,  so  that  the  plaintiff  could 

have  no  remedy  on  it  at  law,  a  judgment  dismissing  his  complaint 
on  the  merits  is  proper,  aud  should  not  be  E^odified  so  as  to  dis- 
miss the  complaint  without  prejudica  Richards  u  Allia^  82  Wb* 
609,  distinguished.  Ibid, 

10.  The  evidence  in  this  case  is  held  to  show  that  a  conveyance  by  an  heir 
of  his  interest  in  the  estate  of  his  ancestor,  made  in  ignorance  of 
the  value  of  lauds  devised  by  the  ancestor  for  public  parks  and  of 
an  arrangement  for  contesting  the  validity  of  the  devise,  was  in- 
duced by  concealment,  deceit,  and  misrepresentation,  and  should  be 
set  aside.    Dean  v.  Brooks,  667 

Venue.  See  Chakqe  of  Venue.  Criminal  Law,  4»  5.  BiiLWAUKEB 
Municipal  Ck)URT.    Trial  by  Jury,  2. 

VERDICT. 
See  Taxation. 

!•  Questions  submitted  for  a  special  verdict  should  be  limited  to  the 
material  issuable  facts,  as  distinguished  from  mere  evidence.  Ohl- 
weiler  v,  Lohmann,  75 

2»  The  (question  whether  the  defendant  was  guilty  of  any  negligence 
which  was  the  proximate  cause  of  the  injury  being  submitted  to 
the  jury  for  a  special  verdict,  a  question  requiring  the  jury  to  state 
in  what  that  negliv:ence  consisted  was  properly  refused  as  calling 
for  mere  evidential  facts.    McCoy  v,  Mutvaukee  SL  IL  Co,  56 

^  A  question  as  to  whether  the  defendant  in  the  exercise  of  ordinary 
care  could  have  avoided  the  injury  was  also  properly  refused  as 
being  merely  a  repetition  of  the  question  first  mentioned.        Ibid, 

VniLAOE&    See  Municipal  Corporations,  11,  2a 

VOLUNTARY  ASSIGNMENT. 

See  Banes  and  Bankinq. 

1.  Partners  assigned  for  the  benefit  of  creditors  all  their  property  except 
such  as  might  by  law  be  exempt  from  seizure  on  execution  or  at- 
tachment   All  the  property  was  delivered  to  the  assignee,  and  was 
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included  in  the  inyentory  without  mention  of  exemptions,  and  no 
claims  of  exemptions  were  made  until  nearly  a  month  later,  after 
the  assignee  had  expiended  labor  and  money  upon  the  property  in 
caring  for  and  insuring  it  and  |B:etting  it  ready  to  be  sold.  Held,  a 
waiver  of  Hie  right  to  exemptions  from  tlie  partnership  property. 
Lamont  v,  Wootton,  107 

2.  Under  sec.  16,  cK  885,  Laws  of  1889,  a  creditor  whose  name  has  been 
put  by  the  assignor  on  the  list  of  creditors  filed  may  appeal  from 
an  order  of  the  court  allowing  to  assignors  the  exemptions  claimed 
by  them.    Lamont  u  Hibbard,  Spencer^  Bartlett  <&  Ca  109 

Waiver. 
Of  right  to  return  machine  bought  on  approval    See  Agency,  5. 
Of  objection  that  plea  was  withdrawn,  eta    See  Criminal  Law,  Sl 
Of  objection  to  counsel  for  state.    See  Criminal  Law,  6. 
Of  objection  to  instructiona     See  C^riminal  Law,  8t    Municipal 

Corporations,  15. 
Of  right  to  daraagea    See  False  Representations,  4. 
Of  right  to  recover  specific  property.    See  Fraud,  3. 
Of  right  to  exemptions    See  VOLUNTARY  Assignment,  1. 

Warrant  of  arrest:  Sufficiency.    See  Criminal  Law,  25.  PROHiBinoK. 

Water  Company:  Franchises:  Regulation  of  ratea    See  Municipal 
Corporations^  20-24. 

Wausau.    See  Municipal  Corporations,  ISi 

WILLS. 
See  Estates  op  Decedents.  8,  6-8L 

1.  Under  sec.  2295,  R  S..  where  a  foreign  will  devised  lands  In  this  state 

to  the  executrix  in  trust  for  the  payment  of  debts,  the  recording  of 
a  duly  authenticated  copy  of  such  will  and  of  the  probate  thereof, 
in  the  office  of  the  register  of  deeds  of  the  county  in  which  the 
lands  are  situated,  passes  the  title  to  the  trustee  as  effectually  as  if 
the  will  had  been  probated  in  the  proper  court  in  Ihis  state.  Wells, 
Fargo  <fc  Co,  v.  Walsh,  584 

2.  In  such  a  case«  where  the  executrix  and  trustee,  in  fraud  of  the 

creditors,  has  allowed  the  lands  to  be  sold  for  taxes,  and  has  pro- 
cured the  issuance  of  a  tax  deed  to  herself,  which  she  claims  to  be 
a  good  title,  a  creditor  may  matntain  an  action  in  the  circuit  court 
to  enforce  Uie  trust,  notwithstanding  the  fact  that  by  proceeding 
in  the  county  court  to  have  the  will  probated  and  tne  estate  ad- 
ministered he  might  obtain  some  part  of  the  relief  sought;  and 
all  the  creditors  may  be  made  parties  to  such  action.  Ibid. 

[8.  Whether  under  sec  3793,  R  S.,  if  there  were  no  debts  due  to  par- 
ties residing  in  this  state,  a  foreign  creditor  could,  in  the  county 
court,  proceed  further  than  the  mere  probate  of  tlie  wilJ,  not  de- 
termined] IbiiL 

Withdrawal, 
Of  names  from  petition.    See  Counties,  % 
Of  school  lands  from  sale.    See  Public  Lands,  8-5. 

Witnesses:    Competency  and  credibility.    See  Attachment,  4    Crim- 
inal Law,  19.  32,  83.    Evidence,  5.    Instructions  to  Jury,  1, 5-IJL 
Master  and  Servant,  H.    Physicians  and  Suroeons,  L 
Vol  88—47 
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Words  and  Phrases. 

Act  of  Ood.    See  Nkquqence,  & 

Any  lawful  business  or  purpose  whatever,  in  statute.  See  Corpora- 
tions, a 

Any  claim  or  demand  of  whatsoever  nature,  in  statute.  See  MuNia- 
PAL  Corporations,  17. 

Appointed,  in  constitution    See  Municipal  Corporations,  2. 

At  pleasure,  in  statute    See  Normai^  Schools,  1. 

Authorized  by  such  charter,  in  statute.  See  Municipal  Corpora- 
TIONS»  7. 

Building,  in  statute.    See  Criminal  Law,  1. 

County  road,  in  statute.    See  Highwat^s,  4. 

Describing  generally  the  insufficiency,  in  statute  See  Municipal  Cor- 
porations, 14 

Dwelling  house,  in  statute.    See  Cribonal  Law,  1. 

Engaged  in  the  commission  of  any  felony,  in  statute.  See  Criminal 
Law,  la 

Feloniously,  in  information.    See  Criminal  Law,  29. 

Filed,  in  statute.    See  Liens,  2. 

Folio,  in  statute.    See  Pubucation  of  Legal  Noticss,  a 

Immediately,  in  accident  policy.    See  Insurance,  1. 

Sold  for  |80  in  the  whole,  m  deed    See  Tax  Titles,  1. 

As  the  county  court  shall  jiuige  reasonable,  m  statute.  See  Estates 
OF  Decedents,  5. 

Legal  notice,  in  statute.    See  Publication  of  Legal  Notices,  2l 

Lot  or  tract,  in  statute.    See  Publication  op  Legal  Notices,  t 

Net  personal  estate,  in  statute.    See  Estates  of  Decedents,  CL 

Night  time,  in  statute.    See  Criminal  Law,  la 

No  action  in  tort,  in  statute.    See  Municipal  Corporations,  la 

On  dsposit  and  for  safe  keeping,  in  information.  See  Criminal 
Law.  2a 

Open  lewdness,  in  statute.    See  Criminal  Law,  20l 

Ordinary  care.    See  Negligence,  a 

Owner,  in  statute.    See  Liens,  8. 

Real  property,  in  statute.    See  Liens,  a 

Beasonahle  time.    See  Negotiable  Instruments^  6-a 

Unlawfully,    See  Criminal  Law,  29. 

Unsound,  in  notice  of  injury.    See  Municipal  Corporations.  14 

Unusual  difficulty,  in  statute    See  Estates  of  Decedents^  a 

Withhold  from  sale,  in  constitution.    See  Public  Lands^  a 

Writ. 
Of  attachment    See  Attachment. 
Of  execution.    See  Executions. 
Of  extradition.    See  Criminal  Law,  2. 
Of  habeas  corpus.    See  Criminal  Law,  la 
Of  injunction.    See  Injunction. 
Of  mandamus.     See  Counties,  2,  4l 
Of  prohibition.    See  Prohibition. 
Of  replevin.    See  Replevin. 
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